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Overview of U.S. Labor Law

The protection of the rights of employees in the workplace, 
including the right to organize and engage in collective 
bargaining, is governed by the body of law known as labor 
law.

In the United States, modern labor law began with the Norris-
LaGuardia Act of 1932, which outlawed contracts that 
required employees to agree, as a condition of employment, 
not to join a labor union (“yellow dog” contracts), and which 
restrained the power of federal courts to issue injunctions in 
labor dispute cases. In 1935, Congress passed the National 
Labor Relations Act, which established a mechanism for 
unions to establish their bargaining authority, required 
employers to deal with unions duly authorized as employee 
representatives, and prohibited employers from discriminating 
against employees who engaged in concerted activity. Other 
labor law initiatives include the Labor Management Relations 
Act of 1947, which regulates certain activities by labor 
organizations, and the Labor-Management Reporting and 
Disclosure Act of 1959, which regulates labor activities and 
establishes a set of internal union democracy safeguards.
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Although union membership among employees in the private 
sector has been in decline since 1956, the NLRA remains 
relevant and vital to the modern workplace and the national 
labor market. The NLRA continues to define and protect 
employee rights in the workplace and the processes of union 
organizing and collective bargaining.

The Basics

Q 1.1 What is “labor law”?

Labor law is the body of law that protects the rights of employ-
ees to organize and engage in collective bargaining and that regu-
lates the relationship between employers, employees, and the labor 
organizations representing them. The primary labor law govern-
ing employment in private companies in the United States is the 
National Labor Relations Act, 29 U.S.C. § 151 et seq., which is also 
known as the Wagner Act. The NLRA applies to employers who meet 
the minimum jurisdictional standards established by the National 
Labor Relations Board. Labor organizations (often called unions) 
are voluntary associations that represent employees in collective 
bargaining with their employers for employer-supplied dues or fees. 
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Unions, on behalf of groups of employees, act as intermediaries 
between employees and their employers and negotiate collective 
bargaining agreements with respect to their terms and conditions 
of employment. Employers and employees are covered by certain 
provisions of the NLRA even if the employees are not represented 
by a union. Employees have the right to engage in certain group 
activities, more commonly referred to as “concerted activities,” re-
lated to their employment whether or not there is a union on the 
scene. Labor law also intersects with a number of other federal and 
state laws, including free-speech laws, property and trespass laws, 
and antitrust laws.

Q 1.1.1 How does “labor law” differ from “employment 
law”?

Although the terms “labor law” and “employment law” are often 
used interchangeably, “labor law” normally refers to the collective 
aspects of the law of the employment relationship—that is, those as-
pects dealing with the relations between unions, employers, and em-
ployees.

The term “employment law” normally refers to individual aspects 
of the law of the employment relationship—that is, those aspects 
that provide protections for, and in some cases are restrictions on, 
employees whether or not they are represented by or are members of  
unions. The states through their contract, tort, and agency law and 
particular statutes are active in this area. In addition, Congress has 
passed a number of employment laws, including the Fair Labor Stan-
dards Act of 1938, which establishes minimum wages and requires 
payment of overtime pay for work in excess of a forty-hour work-
week. Beginning in the 1960s, Congress enacted laws prohibiting 
discrimination on the basis of protected categories such as race, 
gender, religion, disability, age, and national origin; a statute pro-
tecting occupational health and safety; whistleblower protections in 
particular areas; and a measure regulating retirement and welfare 
benefit plans. This set of state and federal laws, focused primarily 
on the relationship between employers and individual employees, 
makes up the body of rules that is generally referred to as “employ-
ment law.”
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Legislative Framework

Federal Statutes

Q 1.2 What are the principal labor laws that 
govern employment in the private sector?

There are three main federal statutes that regulate employee 
collective bargaining rights, labor management relations, collective 
bargaining agreements, and labor organizations in the United States:

(1) the NLRA (Wagner Act of 1935, 29 U.S.C. § 151 et seq.);
(2) the LMRA (Taft-Hartley Act of 1947, 29 U.S.C. § 185 et seq.); and
(3) the LMRDA (Landrum-Griffin Act of 1959, 29 U.S.C. § 401 et seq.).

These statutes substantially occupy the field of labor management 
relations and preempt state laws touching upon these issues.

Q 1.2.1 What does the NLRA provide?

The NLRA (the Wagner Act) was enacted in 1935 to protect the 
rights of employees to organize and engage in collective bargain-
ing with their employers. In passing the NLRA, Congress declared a 
public policy to protect employees’ rights and encourage collective 
bargaining. It requires covered employers to bargain with unions that 
are recognized as the legitimate representatives of workers. These 
principles are underscored in the two most commonly invoked sec-
tions of the NLRA: section 7 and section 8(a). Section 7 sets out the 
rights of employees:

•	 to	organize;	
•	 to	form,	join,	or	assist	labor	organizations;
•	 to	bargain	collectively	through	representatives;	and
•	 to	engage	in	other	concerted	activities.

Section 8(a) sets out prohibited employer labor practices. These 
include:

•	 interfering	with	employees’	section	7	rights;
•	 dominating	or	interfering	with	the	formation	of	a	union;
•	 discriminating	 in	 regard	 to	 hire,	 tenure,	 or	 any	 other	 term	 

and condition of employment to discourage the exercise of 
section 7 rights;
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•	 retaliating	against	employees	 for	filing	unfair	 labor	practice	
charges or testifying during certain hearings; and

•	 refusing	to	bargain	collectively	with	employees’	labor	repre-
sentatives.

The NLRA established the NLRB to oversee the development of 
federal labor law and resolve particular labor management disputes. 
The NLRB regulates unfair labor practices and the process of repre-
sentative selection.

Q 1.2.2 What does the LMRA provide?

Pent-up demand for wage increases after World War II led to a wave 
of strikes and rising inflation. In an attempt to curb claimed abuses of 
union power, Congress passed the LMRA in 1947. The original Wagner 
Act saw the problem of interference with section 7 rights principally 
as a matter requiring protection from employer unfair labor practices. 
The LMRA amended the NLRA to prohibit unfair labor practices by 
unions (now found in section 8(b) of the NLRA).

Specifically, the LMRA outlawed secondary boycotts and “closed 
shops” (where only union members were eligible for hire). Congress 
sought to limit compulsory unionism in a number of respects. In 
addition to the prohibition of the closed shop, it amended section 7 
to include the right “to refrain” from collective activity and allowed 
states to pass so-called right-to-work laws prohibiting union shops 
(where all of an employer’s employees in a particular bargain-
ing unit are required to join or contribute to a union once hired).  
The LMRA amendments also added section 8(c) to clarify that par-
tisan employer speech would not be considered an unfair labor 
practice:

The expressing of any views, argument, or opinion, or the dissemi-
nation thereof . . . shall not constitute or be evidence of an unfair 
labor practice . . . if such expression contains no threat of reprisal 
or force or promise of benefit.

The LMRA also included provisions on enforcement of collective bar-
gaining agreements (section 301), employer payments to union repre-
sentatives (section 302), and remedies for union unfair labor practices 
(sections 10(l) and 303).
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Q 1.2.3 What does the LMRDA provide?

Enacted in 1959, the LMRDA, in addition to implementing inter-
nal union democracy safeguards dealing principally with the rela-
tionship between the union and its members, created two additional 
union unfair labor practices—one closing down the “hot cargo” 
loophole, which had permitted unions to compel neutral employ-
ers to agree in advance to boycott struck products, and the other 
regulating recognitional and organizational picketing by labor orga-
nizations.

State Right-to-Work Laws

Q 1.2.4 What is a “right-to-work” law?

A right-to-work law is a state statute that prohibits employers and 
unions from requiring employees to join a union or pay the equivalent 
of union dues.

Before the LMRA, unions and employers subject to the NLRA 
could agree to a closed shop, meaning employees at unionized 
workplaces could be required to become members of the union as 
a condition of their employment. If, for whatever reason, the em-
ployee ceased to be a member of the union, his or her employment 
could be terminated. The LMRA outlawed closed shops, but per-
mits “union shops,” which require new employees to join a union, 
or pay union dues, within a certain period of time after hire. In a 
union shop, the employer must terminate any employee expelled 
from the union for failure to pay dues, but need not terminate an 
employee expelled from the union for any other reason. The LMRA 
also permits the “agency shop,” in which employees must pay the 
equivalent of union dues but are not required to formally join a 
union.

The LMRA authorizes individual states to outlaw union shops and 
agency shops for employees who work in that state. Unions can rep-
resent employees in right-to-work states, but such employees cannot 
be forced to join a union or to pay the equivalent of union dues; nor 
can their employment be terminated for joining or refusing to join a 
union.
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NLRA Jurisdiction

Covered Employees

Q 1.3 What kinds of employees are covered by the 
NLRA?

Broadly speaking, an employee is an individual who works for 
an employer for payment and who performs his work under the em-
ployer’s control. The statutory term “employee” under the NLRA spe-
cifically includes any individual whose work has ceased, either as a 
consequence of or in connection with any current labor dispute or 
because of any unfair labor practice, and who has not obtained any 
other regular and substantially equivalent employment.1 The defini-
tion specifically excludes certain individuals, as elaborated below.

Q 1.3.1 Do you have to be a member of a union to be 
protected by the NLRA?

No. Even for unrepresented employees, the NLRA guarantees im-
portant workplace rights. Employees are guaranteed protection of the 
rights outlined in section 7 of the NLRA, regardless of whether they 
are represented by an outside labor representative. In addition to the 
right to organize or join a union, section 7 gives employees the right, 
among other things, to:

(1) talk together about working conditions;
(2) attend meetings about a union or workplace issues;
(3) read or distribute pamphlets in non-work areas before and 

after work, or during breaks or lunch periods;
(4) wear union insignia;
(5) sign union authorization cards;
(6) sign a petition or file a grievance about work issues;
(7) talk to co-workers about wages;
(8) refuse to support a union; and
(9) solicit other employees to engage in the foregoing.

There may also be limits on the employer’s ability to require, as a con-
dition of employment, that employees give up their right to engage in 
concerted activity.
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Excluded Employees

Q 1.4 Which workers are excluded from coverage 
under the NLRA?

The NLRA’s definition of “employee”2 specifically excludes:

(1) agricultural laborers;
(2) employees in domestic service;
(3) anyone employed by his/her parent or spouse;
(4) independent contractors;
(5) supervisors;
(6) anyone employed by an employer subject to the Railway 

Labor Act, as amended; and
(7) anyone who is employed by a person who does not meet the 

definition of “employer.”

An “employer” is generally defined as an individual or business  
that engages employees to perform work in exchange for wages 
or salary.3 The definition of “employer” is discussed more fully in  
Q 1.5 below.

Additionally, certain other types of employees not expressly ex-
cluded in the NLRA are not included in the definition of “employee,” 
such as managerial employees and confidential employees.

Q 1.4.1 Who qualifies as an “agricultural laborer” 
excluded under the NLRA?

Employees who regularly perform nonagricultural work are not 
“agricultural laborers” and are covered under the NLRA.4 The NLRB 
borrows the definition of “agriculture” from section 3(f) of the Fair 
Labor Standards Act. This definition of agriculture contains a primary 
meaning, including actual farming activities such as cultivation, till-
ing, growing, and harvesting, and a secondary meaning, including 
practices performed as incident to or in conjunction with farming 
operations.5 Secondary agricultural functions, such as packing, sort-
ing, grading, and storing, are incidental practices that do not change 
the employer’s product or enhance its value, but are simply part of 
preparing the product for marketing.6 Employees that perform such 
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incidental practices will be covered under the NLRA if the employ-
ees regularly handle any amount of farm commodities produced by a 
farmer other than the employer.7

Some states have their own labor relations laws that govern agri-
cultural employees excluded from the NLRA. For example, California 
has a state Agricultural Labor Relations Act, which regulates unfair 
labor practices, representation issues, and collective bargaining for 
farm workers. Idaho, Kansas, and Arizona have similar laws relating to 
the rights of farm workers. Moreover, other states, such as Hawaii and 
Wisconsin, regulate labor relations in the farm industry under more 
general labor relations statutes.

Q 1.4.2 Who qualifies as an employee in “domestic 
service” excluded under the NLRA?

The “domestic service” exemption under the NLRA applies to any 
domestic assistant directly employed in the service of a homeowner 
or resident at his home. The homeowner or resident must control the 
wages, hours, and terms and conditions of the domestic assistant’s 
employment. The exemption does not apply to in-home workers  
employed by a for-profit corporation that provides housekeeping  
services for elderly, low-income, emotionally disturbed, or mentally 
or physically disabled individuals.8

Q 1.4.3 What does it mean under the NLRA for an 
individual to be “employed by a parent or 
spouse”?

The exclusion of individuals employed by a parent or spouse ap-
plies to the children and spouses of sole proprietors and of co-partners. 
The exclusion also extends to children and spouses of individuals 
who have substantial stock interests in closely held corporations. To 
determine the applicability of this exception, the NLRB looks beyond 
what may be a nominal employer to the actual employer, which is “the 
one who possesses actual authority and concomitant responsibility to 
determine labor policy and bargain collectively with the employees’ 
representative.”9
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Q 1.4.4 What is the test to determine whether an 
individual is an “independent contractor” 
excluded under the NLRA?

The NLRB applies common law agency principles to determine 
whether an individual is an independent contractor. Independent con-
tractor status is determined in light of all of the incidents of the rela-
tionship between the parties, “with no one factor being decisive.”10 
The factors include:

(1) whether the work performed is an essential part of the com-
pany’s regular business;

(2) whether the person is engaged in an occupation or business 
that is distinct from the company’s regular business;

(3) the length of time for which the person is employed or con-
tracted;

(4) the skill required in the particular occupation;
(5) whether the company provides the tools and instrumentali-

ties necessary to perform the work;
(6) the method of payment, whether by the time worked or by 

the job;
(7) the extent to which the company controls the details of the 

work;
(8) the kind of occupation, including whether, in the locality in 

question, the work is usually done under the employer’s direc-
tion or by a specialist without supervision; 

(9) whether the parties believe they are creating an employment 
relationship; 

(10) whether the employer performs the same type of work per-
formed by the contracted individuals; and

(11) whether the person has significant entrepreneurial opportunity 
for gain or loss.11

Q 1.4.5 Who is a “supervisor” excluded under the NLRA?

Section 2(11) of the NLRA defines a supervisor as “any individual 
having authority, in the interest of the employer, to hire, transfer, sus-
pend, lay off, recall, promote, discharge, assign, reward, or discipline 
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other employees, or responsibly direct them, or to adjust their griev-
ances, or effectively to recommend such action,” as long as his or her 
authority is not merely routine or clerical but requires the use of in-
dependent judgment.12 The test for determining supervisory status is:

(1) whether the individual has the authority to engage in any of 
the twelve functions listed in section 2(11) of the NLRA;

(2) whether the exercise of such authority requires the use of  
independent judgment; and

(3) whether the employee holds the authority in the interest of 
the employer.13

An employee who holds the authority to engage in any of the twelve 
functions is a supervisor, even if he or she has not yet exercised the 
authority.14

Q 1.4.6 Who qualifies as an employee of an entity subject 
to the Railway Labor Act?

For a complete discussion of the Railway Labor Act and which em-
ployees it does and does not cover, see chapter 9. See also QQ 1.6.4 
and 1.6.5 below.

Q 1.4.7 Who is a “managerial employee” excluded under 
the NLRA?

Although not expressly excluded from coverage under the 
NLRA, managerial employees generally are not included in the 
definition of “employee” under Supreme Court precedent.15 Mana-
gerial employees are those who “formulate and effectuate manage-
ment policies by expressing and making operative the decisions of 
their employer and those who have discretion in the performance 
of their jobs independent of their employer’s established policy.”16 
Thus, discretionary authority to make or implement policy for the 
employer is the linchpin. In evaluating whether an employee is 
managerial, the NLRB considers the individual’s actual job duties, 
authority, and relationship to management, rather than his or her 
job title.
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Some examples of positions that the NLRB has held to be “man-
agerial” include: staff nurses who directed nursing assistants 
in providing care to patients because they exercised managerial 
judgment that they acquired through their professional training;17 
a university’s faculty members who helped formulate fundamen-
tal university interests when recommending or implementing its 
policies;18 and a purchasing/inventory controller who was able to 
commit her employer’s credit.19

Q 1.4.8 Who is a “confidential employee” excluded under 
the NLRA?

Those who qualify as “confidential employees” because they assist 
and act in a confidential capacity to persons who exercise manage-
rial functions regarding labor relations are excluded from the defini-
tion of “employee” under the NLRA.20 Notably, an employee is not a 
confidential employee unless there is a nexus to labor relations func-
tions.21 Moreover, employees who simply have access to confidential 
non-labor materials, such as confidential financial or business infor-
mation or personnel records, are not considered confidential employ-
ees and are not excluded.22

Some examples of employees who are considered labor-nexus 
“confidential employees” include: a personnel/payroll administra-
tor; an executive secretary to the employer’s general manager; and a  
human resources officer who investigates employee discipline issues.

Other Employees

Q 1.4.9 Does the definition of “employee” under the NLRA 
exclude contingent or temporary employees?

Generally, contingent or temporary employees are covered by the 
NLRA.23 However, such workers may be excluded from particular bar-
gaining units under NLRB decisions.24

Q 1.4.10 … undocumented aliens?

Aliens with or without permission to work in the United States 
are covered by the NLRA.25 An employer that violates the NLRA 
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with respect to undocumented aliens may be subject to unfair labor 
practice charges and remedial NLRB action. However, there may be 
limits on the NLRB’s authority to award reinstatement or backpay to 
those who do not have permission to work in the United States.26

Q 1.4.11 … retired employees?

The NLRA’s definition of “employee” does not include retired em-
ployees.27 Thus, the employer’s obligation to bargain collectively with 
representatives of its employees does not extend to current retirees. 
However, retirees can properly be represented by a union that repre-
sents active employees for certain purposes.

Q 1.4.12 … “salts”?

Individuals who engage in salting, commonly referred to as “salts,” 
are paid union organizers trying to gain employment in order to obtain 
direct access to employees for organizing purposes and to circumvent 
the restrictions employers may legally place on non-employee union 
organizers from entering the workplace. Historically, employers could 
deny employment to applicants discovered to be salts.28 In a victory 
for unions, the U.S. Supreme Court ruled that salts applying for jobs 
are “employees” under the NLRA, and therefore an employer may not 
fire, refuse to hire, or otherwise discriminate against an individual 
solely because he or she works for a union.29 Salting is further dis-
cussed at Q 3.22.1.

Covered Employers

Q 1.5 Who is an “employer” subject to the NLRA?

In general, an employer is an individual or business that engag-
es employees to perform work in exchange for wages or salary. The 
NLRA defines “employer” as “any person acting as an agent of an  
employer, directly or indirectly,” but excludes those entities dis-
cussed below (see Q 1.6).30 Recently, the Office of General Counsel has 
advocated a more expansive definition of “employer” by seeking to 
broaden the circumstances under which entities will be deemed to be 
“joint-employers.”31 Entities meeting the definition of joint employer 
generally are covered by the NLRA.
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Because the NLRA’s jurisdiction is based on the Commerce Clause 
of the U.S. Constitution, the NLRB exercises jurisdiction only over 
matters that substantially affect interstate commerce. The NLRB has 
established very modest financial thresholds to determine whether 
an employer substantially affects commerce; few employers fall  
below those thresholds. For a complete list of the NLRB’s jurisdiction-
al standards, consult the Basic Guide to the NLRA, which can be found 
on the NLRB’s website.32

Q 1.5.1 Who is an “agent of an employer” under the 
NLRA?

The NLRA provides, “[i]n determining whether any person is acting 
as an ‘agent’ of another person so as to make such other person respon-
sible for his acts, the question of whether the specific acts performed 
were actually authorized or subsequently ratified shall not be control-
ling.”33 In interpreting the NLRA, courts and the NLRB apply common 
law rules of agency. A person is an agent of the employer if, “under all 
the circumstances, employees would reasonably believe that the al-
leged agent was reflecting company policy and speaking and acting for 
management.”34 Thus, a supervisor acting under apparent authority 
may be treated as an agent of the employer, even if his or her actions 
run counter to instructions. In some circumstances, third parties who 
are independent contractors for the employer, such as accountants, 
consultants, employment agencies, and security guards, may be con-
sidered agents of the employer for certain purposes under the NLRA.35

Excluded Employers

Q 1.6 Which employers are not subject to the 
NLRA?

The federal government, Federal Reserve Banks, state govern-
ments and their political subdivisions, entities covered by the RLA, 
and labor organizations expressly are not subject to the NLRA. These 
express exclusions, as well as others, are addressed below.
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Q 1.6.1 Are there any exceptions to the rule that the 
federal government is not subject to the NLRA?

The Postal Reorganization Act of 1970 incorporated the NLRA’s 
provisions, though it did not amend the NLRA itself. Thus, employees 
of the U.S. Postal Service, an independent establishment of the federal 
government with its own board of governors, have collective bargain-
ing rights. Under the PRA, the NLRB has the authority to determine 
appropriate bargaining units, supervise elections, and investigate un-
fair labor practice allegations. However, the PRA maintains the ban on 
strikes by federal employees.36 No other federal government employ-
ees are covered by the NLRA.

Q 1.6.2 Even though federal and state governments are 
not subject to the NLRA, do their employees have 
collective bargaining rights?

Federal employees are covered by the Federal Service Labor-
Management Relations Act, 5 U.S.C. § 7101 et seq., which is adminis-
tered by the Federal Labor Relations Authority. Employees covered 
by the statute may organize and engage in limited collective bargain-
ing (excluding wages). They may not, however, engage in strikes or 
slowdowns. Many state and local government employees have en-
acted labor relations laws allowing union organization and collective 
bargaining; the general rule is that government employees at any level 
do not have the right to strike.

Q 1.6.3 When is an entity a “political subdivision” of a state?

The NLRA excludes states and political subdivisions of states from 
its definition of employer. The term “political subdivision” encompass-
es more than merely counties and municipalities. The U.S. Supreme 
Court has held that an entity is a political subdivision of a state if it: 
(1) is created directly by the state so as to constitute a department or 
an administrative arm of the government; or (2) is administered by 
individuals responsible to public officials or the general electorate.37 
The second criterion is met, for example, if a controlling majority of 
the entity’s board of directors is appointed by public officials. An en-
tity is responsible to the general electorate only if the composition of 
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the group of electors eligible to vote for the entity’s governing body is 
sufficiently comparable to the electorate for general political elections 
in the state. The NLRB, thus, may exercise jurisdiction over an entity 
even if it performs primarily public functions. For example, while the 
NLRB does not exercise jurisdiction over traditional public schools, 
it has exercised jurisdiction over two public charter schools because 
each school was operated by a non-profit corporation, and the school’s 
board of directors was not subject to direction or dismissal from pub-
lic officials or the general electorate.38

Q 1.6.4 Which employers are subject to the RLA and thus 
excluded from the NLRA?

The RLA applies to common carriers, such as railroads and 
airlines, engaged in interstate or foreign commerce. If an entity  
is subject to the RLA, it is excluded from the NLRA’s definition of 
“employer.”39

Q 1.6.5 How is the determination made as to whether an 
entity is subject to the RLA?

The NLRB will determine whether an entity is subject to the RLA 
when a petition is filed or a charge alleging unfair labor practices 
raises this jurisdictional issue. In order to determine whether an 
employer is subject to the RLA, a hearing is held at the regional office 
level of the NLRB, and the record is sent to the Executive Secretary. 
The NLRB may submit the record to the National Mediation Board, 
which has jurisdiction under the RLA, to determine whether the 
employer is subject to the RLA. Typically, the NLRB defers to the 
NMB’s determination as to whether an employer is subject to the RLA.

If the NMB has rejected jurisdiction in the past, the burden is on 
the party asserting current NMB jurisdiction to establish jurisdiction-
ally significant changes since the prior NMB decision.40

For further discussion of the RLA, see chapter 9.
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Other Employers

Q 1.6.6 Are labor organizations subject to the NLRA in 
their capacity as employers?

Labor organizations are specifically excluded from the NLRA’s 
definition of “employer,” “other than when acting as an employer.” In 
other words, when a union acts as an employer, it is subject to the 
NLRA, and its employees are entitled to the NLRA’s protections. Typi-
cally, the NLRB must exercise its jurisdiction over unions when the 
unions are acting as employers, unless to do so, in a particular case, 
would not effectuate the NLRA’s policies.41

Q 1.6.7 Are Native American–owned and –operated 
enterprises subject to the NLRA?

Enterprises owned and operated by Native American tribes are some-
times subject to the NLRA. Formerly, the NLRB held that tribes and their 
enterprises located on reservations were exempt from the NLRA’s defini-
tion of “employer” as government entities. There were only two excep-
tions to this rule: (1) when the self-directed enterprise is located off the 
reservation grounds; or (2) where an enterprise located on the reserva-
tion is not wholly owned or controlled by the tribe.

In 2004, the NLRB abandoned the on/off reservation analysis.42 
Instead, the NLRB considers the function, rather than the ownership 
or location, of the enterprise. The NLRB will not assert jurisdiction 
when an enterprise serves a traditional or governmental function, but 
the NLRB will assert jurisdiction over purely commercial enterprises 
that substantially affect interstate or foreign commerce.

The NLRB’s abandonment of the on/off reservation analysis has 
been challenged by Native American tribes, members of Congress, 
and the Department of the Interior. In July 2011, a federal district court 
in Oklahoma held that the NLRA did not give the NLRB jurisdiction 
over commercial enterprises run by Native American tribes on res-
ervation lands. The court noted that the NLRA is silent as to whether 
the NLRB has jurisdiction over Native American tribes and that long-
standing principles provide that ambiguities in a federal statute must 
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be resolved in favor of Native American tribes. The court held that the 
NLRA’s silence on the issue of the NLRB’s jurisdiction did not establish 
congressional intent to strip Native American tribes of their inherent 
authority to govern their own territory. The district court enjoined the 
NLRB from exercising any such jurisdiction and the NLRB appealed 
to the Tenth Circuit.43 The district court and Tenth Circuit allowed 
the Acting General Counsel to file an amended complaint directly  
with the NLRB.44 The NLRB disagreed with the Oklahoma district 
court’s holding and held that the Board could assert jurisdiction over 
Native American tribes unless: 

(1) the law “touche[d] exclusive rights of self-government in  
purely intramural matters”; 

(2) the application of the law would abrogate treaty rights; or 
(3) the statutory language or legislative history of the law sug-

gested that Congress did not intend the law to apply to Indian 
tribes. 

If none of these three exceptions is present, the NLRB can assert  
jurisdiction unless policy considerations weigh against taking juris-
diction.45 The NLRB found that none of the exceptions applied and no 
policy considerations weighed against exercising jurisdiction over the 
Chickasaw Nation’s operation of the WinStar World Casino, which had 
primarily non-Indian employees and patrons and which advertised 
both in and outside the tribe’s jurisdiction. The Chickasaw Nation ap-
pealed the NLRB’s decision to the U.S. Court of Appeals for the Tenth 
Circuit.46 U.S. Representative Kristi Noem (R-SD) and U.S. Senator Jerry 
Moran (R-KS), along with other members of Congress, introduced bills 
that would clarify that the NLRA does not give the NLRB jurisdiction 
over Native American tribes on reservation lands.47  The Department 
of the Interior also wrote to the General Counsel of the NLRB express-
ing the department’s position that the NLRB lacks such jurisdiction.48 

Q 1.6.8 Are religious institutions subject to the NLRA?

Generally, the NLRB accords “employer” status under the NLRA to 
religiously affiliated institutions when their purpose is not to promote 
the religion or its values, but to achieve some other commercial or 
social end. As such, hospitals with religious affiliations typically are 
subject to the NLRA.49
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Religious primary and secondary schools, on the other hand, are 
usually not “employers” under the NLRA. The NLRB and the federal 
courts use different standards to determine whether religiously affili-
ated colleges and universities are “employers” under the NLRA. The 
D.C. Circuit Court of Appeals has held:

A school is exempt from NLRB jurisdiction if it: (1) holds itself out 
to students, faculty and the community as providing a religious 
educational environment; (2) is organized as a “nonprofit”; and 
(3) is affiliated with, or owned, operated, or controlled, directly 
or indirectly, by a recognized religious organization, or with an 
entity, membership of which is determined, at least in part, with 
reference to religion.50

The court later affirmed that this is not an intrusive inquiry; it ensures 
that schools claiming exemptions are “bona fide religious institutions,” 
while avoiding NLRB inquiry into the substance and contours of their 
religious beliefs and missions.51

The NLRB asserts, however, that it must carefully examine the 
religious nature of the college environment to determine whether 
propagation of a religious faith is the primary purpose of the college 
or whether the college’s purpose and function are primarily secular.52 
Opponents of the NLRB’s “substantial religious character” test as-
sert that such stringent review is unconstitutional under the religion  
clauses53 of the U.S. Constitution because the review requires the 
NLRB to engage in improper inquiry into the school’s religious doc-
trine and make unlawful judgments regarding the school’s good-faith 
statements regarding its religious purposes.

Future decisions in this area may be influenced by the U.S. Su-
preme Court’s 2012 ruling in Hosanna-Tabor Evangelical Lutheran 
Church & School v. EEOC.54 In that case, the Supreme Court held that  
a religious organization’s choice to hire or fire a teacher who had been 
ordained as a minister was protected from anti-discrimination laws  
because “the Free Exercise Clause .  .  . protects a religious group’s 
right to shape its own faith and mission through its appointments 
. . . [and] the Establishment Clause . . . prohibits government involve-
ment in such ecclesiastical decisions.”55 The opinion could be read to 
support a broad deference to religious organizations to shape their 
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staff through religious appointments. However, the ruling could also 
be construed narrowly to support the NLRB’s more stringent review 
into the secular or religious nature of an academic environment where 
professors are not ordained as ministers.

NLRB precedent is inconsistent as to whether non-teacher employ-
ees, such as custodians, are covered by the NLRA.56

Foreign Jurisdiction

Q 1.7 Does the NLRB have jurisdiction over labor 
disputes involving foreign countries?

The NLRB will not assert jurisdiction over disputes that arise in a 
foreign country, even if U.S. employees are involved. For example, the 
NLRB held that telephone equipment installers employed on projects 
in Iran or other foreign countries were not subject to the terms and 
conditions of a particular collective bargaining agreement.57
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