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§ 4A:1 Overview
This chapter 4A describes the rules of the SEC, the NYSE and 

Nasdaq relating to compensation committee responsibilities and 
authority. Section 952 of the Dodd-Frank Act added a new section 
10C to the Exchange Act, pursuant to which the SEC promulgated 
rules requiring national securities exchanges to prohibit the listing 
of an issuer ’s equity securities if its board does not have an indepen-
dent compensation committee, and to require issuers to expand 
their compensation committee’s authority and responsibilities with 
respect to compensation advisers. The implementing stock ex-
change rules were approved in January 2013 and went into effect in 
July 2013.

Requirements relating to compensation committee composition 
are discussed in chapter 4B and related SEC disclosure requirements 
are discussed in chapter 4C.

§ 4A:2 Text of Rules Regarding Compensation Committee 
Responsibilities and Authority

We have set out below the text of the SEC, NYSE and Nasdaq re-
lating to compensation committee responsibilities and authority.

§ 4A:2.1 Text of NYSE Rules Relating to Compensation 
Committee Responsibilities

The following sets out the relevant text of sections 303A.00 and 
303A.05 of the NYSE Listed Company Manual, including the ac-
companying official commentary, which should be considered part 
of the rules. 

303A.05 COMPENSATION COMMITTEE 

(a) Listed companies must have a compensation committee com-
posed entirely of independent directors. Compensation committee 
members must satisfy the additional independence requirements spe-
cific to compensation committee membership set forth in Section 
303A.02(a)(ii).

(b) The compensation committee must have a written charter that 
addresses:

(i) the committee’s purpose and responsibilities—which, at mini-
mum, must be to have direct responsibility to:

(A) review and approve corporate goals and objectives relevant 
to CEO compensation, evaluate the CEO’s performance in light 
of those goals and objectives, and, either as a committee or to-
gether with the other independent directors (as directed by the 
4A–2



Compensation Committee Responsibilities and Authority § 4A:2.1

04A_Public Company Dskbk 3rd Ed.fm  Page 3  Saturday, November 15, 2014  3:28 PM
board), determine and approve the CEO’s compensation level 
based on this evaluation; 

(B) make recommendations to the board with respect to non-
CEO executive officer compensation, and incentive-compensa-
tion and equity-based plans that are subject to board approval; 
and

(C) prepare the disclosure required by Item 407(e)(5) of Regu-
lation S-K;

(ii) an annual performance evaluation of the compensation com-
mittee;

(iii) the rights and responsibilities of the compensation committee 
set forth in Section 303A.05(c).

Commentary: In determining the long-term incentive component of 
CEO compensation, the committee should consider the listed compa-
ny’s performance and relative shareholder return, the value of similar 
incentive awards to CEOs at comparable companies, and the awards 
given to the listed company’s CEO in past years. To avoid confusion, 
note that the compensation committee is not precluded from approv-
ing awards (with or without ratification of the board) as may be re-
quired to comply with applicable tax laws (i.e., Rule 162(m)). Note 
also that nothing in Section 303A.05(b)(i)(B) is intended to preclude 
the board from delegating its authority over such matters to the com-
pensation committee.

The compensation committee charter should also address the follow-
ing items: committee member qualifications; committee member ap-
pointment and removal; committee structure and operations 
(including authority to delegate to subcommittees); and committee 
reporting to the board.

Boards may allocate the responsibilities of the compensation com-
mittee to committees of their own denomination, provided that the 
committees are composed entirely of independent directors. Any 
such committee must have a committee charter.

Nothing in this provision should be construed as precluding discus-
sion of CEO compensation with the board generally, as it is not the 
intent of this standard to impair communication among members of 
the board.

Website Posting Requirement: A listed company must make its com-
pensation committee charter available on or through its website. If 
any function of the compensation committee has been delegated to 
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another committee, the charter of that committee must also be made 
available on or through the listed company’s website.

Disclosure Requirements: A listed company must disclose in its annu-
al proxy statement or, if it does not file an annual proxy statement, in 
its annual report on Form 10-K filed with the SEC that its compensa-
tion committee charter is available on or through its website and pro-
vide the website address.

(c)(i) The compensation committee may, in its sole discretion, retain 
or obtain the advice of a compensation consultant, independent legal 
counsel or other adviser.

(ii) The compensation committee shall be directly responsible for 
the appointment, compensation and oversight of the work of any 
compensation consultant, independent legal counsel or other ad-
viser retained by the compensation committee.

(iii) The listed company must provide for appropriate funding, as 
determined by the compensation committee, for payment of rea-
sonable compensation to a compensation consultant, independent 
legal counsel or any other adviser retained by the compensation 
committee.

(iv) The compensation committee may select a compensation con-
sultant, legal counsel or other adviser to the compensation com-
mittee only after taking into consideration, all factors relevant to 
that person’s independence from management, including the fol-
lowing:

(A) The provision of other services to the listed company by the 
person that employs the compensation consultant, legal coun-
sel or other adviser;

(B) The amount of fees received from the listed company by 
the person that employs the compensation consultant, legal 
counsel or other adviser, as a percentage of the total revenue 
of the person that employs the compensation consultant, legal 
counsel or other adviser;

(C) The policies and procedures of the person that employs the 
compensation consultant, legal counsel or other adviser that 
are designed to prevent conflicts of interest;

(D) Any business or personal relationship of the compensation 
consultant, legal counsel or other adviser with a member of 
the compensation committee.
4A–4



Compensation Committee Responsibilities and Authority § 4A:2.2

04A_Public Company Dskbk 3rd Ed.fm  Page 5  Saturday, November 15, 2014  3:28 PM
Commentary: Nothing in this Section 303A.05(c) shall be construed: 
(A) to require the compensation committee to implement or act con-
sistently with the advice or recommendations of the compensation 
consultant, independent legal counsel or other adviser to the com-
pensation committee; or (B) to affect the ability or obligation of the 
compensation committee to exercise its own judgment in fulfillment 
of the duties of the compensation committee.

The compensation committee is required to conduct the indepen-
dence assessment outlined in Section 303A.05(c)(iv) with respect to 
any compensation consultant, legal counsel or other adviser that pro-
vides advice to the compensation committee, other than (i) in-house 
legal counsel; and (ii) any compensation consultant, legal counsel or 
other adviser whose role is limited to the following activities for 
which no disclosure would be required under Item 407(e)(3)(iii) of 
Regulation S-K: consulting on any broad-based plan that does not dis-
criminate in scope, terms, or operation, in favor of executive officers 
or directors of the listed company, and that is available generally to 
all salaried employees; or providing information that either is not 
customized for a particular company or that is customized based on 
parameters that are not developed by the compensation consultant, 
and about which the compensation consultant does not provide.

Nothing in this Section 303A.05(c) requires a compensation consul-
tant, legal counsel or other compensation adviser to be independent, 
only that the compensation committee consider the enumerated in-
dependence factors before selecting or receiving advice from a com-
pensation adviser. The compensation committee may select or 
receive advice from any compensation adviser they prefer including 
ones that are not independent, after considering the six indepen-
dence factors outlined in Section 303A.05(c)(iv)(A)–(F).

§ 4A:2.2 Text of Nasdaq Rules Relating to 
Compensation Committee Responsibilities

The following sets out the relevant text of Nasdaq Rules 
5605(d)(1), (3), (5) and (6), including the accompanying official in-
terpretations, which should be considered part of the rules.

Rule 5605. Board of Directors and Committees

(d) Compensation Committee Requirements 

The provisions of this Rule 5605(d) and IM-5605-6 are operative only 
subject to the effective dates outlined in Rule 5605(d)(6). During the 
transition period until a Company is required to comply with a par-
ticular provision, the Company must continue to comply with the 
corresponding provision, if any, of Rule 5605A(d) and IM-5605A-6.
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(1) Compensation Committee Charter 

Each Company must certify that it has adopted a formal written 
compensation committee charter and that the compensation com-
mittee will review and reassess the adequacy of the formal written 
charter on an annual basis. The charter must specify:

(A) the scope of the compensation committee’s responsibilities, 
and how it carries out those responsibilities, including struc-
ture, processes and membership requirements;

(B) the compensation committee’s responsibility for determin-
ing, or recommending to the board for determination, the 
compensation of the chief executive officer and all other Exec-
utive Officers of the Company;

(C) that the chief executive officer may not be present during 
voting or deliberations on his or her compensation; and 

(D) the specific compensation committee responsibilities and 
authority set forth in Rule 5605(d)(3).

[The text of Rule 5605(d)(2), relating to compensation committee 
composition, and the related interpretation are set forth in chapter 
4B.]

(3) Compensation Committee Responsibilities and Authority

As required by Rule 10C-1(b)(2), (3) and (4)(i)–(vi) under the Act, 
the compensation committee must have the following specific re-
sponsibilities and authority.

(A) The compensation committee may, in its sole discretion, re-
tain or obtain the advice of a compensation consultant, legal 
counsel or other adviser.

(B) The compensation committee shall be directly responsible 
for the appointment, compensation and oversight of the work 
of any compensation consultant, legal counsel and other advis-
er retained by the compensation committee.

(C) The Company must provide for appropriate funding, as de-
termined by the compensation committee, for payment of rea-
sonable compensation to a compensation consultant, legal 
counsel or any other adviser retained by the compensation 
committee.

(D) The compensation committee may select, or receive advice 
from, a compensation consultant, legal counsel or other advis-
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er to the compensation committee, other than in-house legal 
counsel, only after taking into consideration the following fac-
tors:

(i) the provision of other services to the Company by the 
person that employs the compensation consultant, legal 
counsel or other adviser;

(ii) the amount of fees received from the Company by the 
person that employs the compensation consultant, legal 
counsel or other adviser, as a percentage of the total reve-
nue of the person that employs the compensation consul-
tant, legal counsel or other adviser;

(iii) the policies and procedures of the person that employs 
the compensation consultant, legal counsel or other adviser 
that are designed to prevent conflicts of interest;

(iv) any business or personal relationship of the compensa-
tion consultant, legal counsel or other adviser with a mem-
ber of the compensation committee;

(v) any stock of the Company owned by the compensation 
consultant, legal counsel or other adviser; and

(vi) any business or personal relationship of the compensa-
tion consultant, legal counsel, other adviser or the person 
employing the adviser with an Executive Officer of the 
Company.

Nothing in this Rule shall be construed: (i) to require the com-
pensation committee to implement or act consistently with the 
advice or recommendations of the compensation consultant, 
legal counsel or other adviser to the compensation committee; 
or (ii) to affect the ability or obligation of a compensation 
committee to exercise its own judgment in fulfillment of the 
duties of the compensation committee.

The compensation committee is required to conduct the inde-
pendence assessment outlined in this Rule with respect to any 
compensation consultant, legal counsel or other adviser that 
provides advice to the compensation committee, other than in-
house legal counsel. However, nothing in this Rule requires a 
compensation consultant, legal counsel or other compensation 
adviser to be independent, only that the compensation com-
mittee consider the enumerated independence factors before 
selecting, or receiving advice from, a compensation adviser. 
Compensation committees may select, or receive advice from, 
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any compensation adviser they prefer, including ones that are 
not independent, after considering the six independence fac-
tors outlined above.

For purposes of this Rule, the compensation committee is not 
required to conduct an independence assessment for a com-
pensation adviser that acts in a role limited to the following ac-
tivities for which no disclosure is required under Item 
407(e)(3)(iii) of Regulation S-K: (a) consulting on any broad-
based plan that does not discriminate in scope, terms, or oper-
ation, in favor of Executive Officers or directors of the Compa-
ny, and that is available generally to all salaried employees; 
and/or (b) providing information that either is not customized 
for a particular issuer or that is customized based on parame-
ters that are not developed by the adviser, and about which the 
adviser does not provide advice.

[The text of Rule 5605(d)(4), relating to cure periods for the com-
pensation committee composition requirements, is set forth in 
chapter 4B.]

(5) Smaller Reporting Companies 

A Smaller Reporting Company, as defined in Rule 12b-2 under the 
Act, is not subject to the requirements of Rule 5605(d), except 
that a Smaller Reporting Company must have, and certify that it 
has and will continue to have, a compensation committee of at 
least two members, each of whom must be an Independent Direc-
tor as defined under Rule 5605(a)(2). A Smaller Reporting Compa-
ny may rely on the exception in Rule 5605(d)(2)(B) and the cure 
period in Rule 5605(d)(4). In addition, a Smaller Reporting Com-
pany must certify that it has adopted a formal written compensa-
tion committee charter or board resolution that specifies the 
content set forth in Rule 5605(d)(1)(A)–(C). A Smaller Reporting 
Company does not need to include in its formal written compen-
sation committee charter or board resolution the specific com-
pensation committee responsibilities and authority set forth in 
Rule 5605(d)(3).

(6) Effective Dates of Rule 5605(d) and IM-5605-6; Transition for 
Companies Listed on Nasdaq as of the Effective Dates 

The provisions of Rule 5605(d)(3) shall be effective on July 1, 
2013; to the extent a Company does not have a compensation 
committee in the period before the final implementation deadline 
applicable to it as outlined in the paragraph below, the provisions 
of Rule 5605(d)(3) shall apply to the Independent Directors who 
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determine, or recommend to the board for determination, the 
compensation of the chief executive officer and all other Execu-
tive Officers of the Company. Companies should consider under 
state corporate law whether to grant the specific responsibilities 
and authority referenced in Rule 5605(d)(3) through a charter, 
resolution or other board action; however, Nasdaq requires only 
that a compensation committee, or Independent Directors acting 
in lieu of a compensation committee, have the responsibilities and 
authority referenced in Rule 5605(d)(3) on July 1, 2013. Compa-
nies must have a written compensation committee charter that in-
cludes, among others, the responsibil it ies and authority 
referenced in Rule 5605(d)(3) by the implementation deadline set 
forth in the paragraph below.

In order to allow Companies to make necessary adjustments in the 
course of their regular annual meeting schedule, Companies will 
have until the earlier of their first annual meeting after January 
15, 2014, or October 31, 2014, to comply with the remaining 
provisions of Rule 5605(d) and IM-5605-6. A Company must certi-
fy to Nasdaq, no later than 30 days after the final implementation 
deadline applicable to it, that it has complied with Rule 5605(d). 
During the transition period, Companies that are not yet required 
to comply with a particular provision of revised Rule 5605(d) and 
IM-5605-6 must continue to comply with the corresponding pro-
vision, if any, of Rule 5605A(d) and IM-5605A-6.

IM-5605-6. Independent Director Oversight of Executive Compensa-
tion

[…]

A Smaller Reporting Company must have a compensation committee 
with a minimum of two members. Each compensation committee 
member must be an Independent Director as defined under Rule 
5605(a)(2). In addition, each Smaller Reporting Company must have 
a formal written compensation committee charter or board resolu-
tion that specifies the committee’s responsibilities and authority set 
forth in Rule 5605(d)(1)(A)–(C). However, in recognition of the fact 
that Smaller Reporting Companies may have fewer resources than 
larger Companies, Smaller Reporting Companies are not required to 
adhere to the additional compensation committee eligibility require-
ments in Rule 5605(d)(2)(A), or to incorporate into their formal writ-
ten compensation committee charter or board resolution the specific 
compensation committee responsibilities and authority set forth in 
Rule 5605(d)(3).
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§ 4A:2.3 Text of Rule 10C-1 Under the Exchange Act

Rule 10C-1. Listing standards relating to compensation committees.

(a) Pursuant to section 10C(a) of the Act (15 U.S.C. 78j-3(a)) and sec-
tion 952 of the Dodd-Frank Wall Street Reform and Consumer Pro-
tection Act of 2010 (Pub. L. 111–203, 124 Stat. 1900):

(1) National securities exchanges. The rules of each national secu-
rities exchange registered pursuant to section 6 of the Act (15 
U.S.C. 78f), to the extent such national securities exchange lists 
equity securities, must, in accordance with the provisions of this 
section, prohibit the initial or continued listing of any equity secu-
rity of an issuer that is not in compliance with the requirements of 
any portion of paragraph (b) or (c) of this section.

(2) National securities associations. The rules of each national se-
curities association registered pursuant to section 15A of the Act 
(15 U.S.C. 78o-3), to the extent such national securities associa-
tion lists equity securities in an automated inter-dealer quotation 
system, must, in accordance with the provisions of this section, 
prohibit the initial or continued listing in an automated inter-deal-
er quotation system of any equity security of an issuer that is not 
in compliance with the requirements of any portion of paragraph 
(b) or (c) of this section.

(3) Opportunity to cure defects. The rules required by paragraphs 
(a)(1) and (a)(2) of this section must provide for appropriate pro-
cedures for a listed issuer to have a reasonable opportunity to 
cure any defects that would be the basis for a prohibition under 
paragraph (a) of this section, before the imposition of such prohi-
bition. Such rules may provide that if a member of a compensation 
committee ceases to be independent in accordance with the re-
quirements of this section for reasons outside the member’s rea-
sonable control, that person, with notice by the issuer to the 
applicable national securities exchange or national securities asso-
ciation, may remain a compensation committee member of the 
listed issuer until the earlier of the next annual shareholders meet-
ing of the listed issuer or one year from the occurrence of the 
event that caused the member to be no longer independent.

(4) Implementation.

(i) Each national securities exchange and national securities as-
sociation that lists equity securities must provide to the Com-
mission, no later than 90 days after publication of this section 
in the Federal Register, proposed rules or rule amendments that 
comply with this section. Each submission must include, in ad-
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dition to any other information required under section 19(b) of 
the Act (15 U.S.C. 78s(b)) and the rules thereunder, a review of 
whether and how existing or proposed listing standards satisfy 
the requirements of this rule, a discussion of the consideration 
of factors relevant to compensation committee independence 
conducted by the national securities exchange or national se-
curities association, and the definition of independence appli-
cable to compensation committee members that the national 
securities exchange or national securities association proposes 
to adopt or retain in light of such review.

(ii) Each national securities exchange and national securities 
association that lists equity securities must have rules or rule 
amendments that comply with this section approved by the 
Commission no later than one year after publication of this 
section in the Federal Register.

(b) Required standards. The requirements of this section apply to the 
compensation committees of listed issuers.

[The text of Rule 10C-1(b)(1) relating to compensation committee 
independence is set forth in section 4B:2.3.]

(2) Authority to retain compensation consultants, independent le-
gal counsel and other compensation advisers. 

(i) The compensation committee of a listed issuer, in its capaci-
ty as a committee of the board of directors, may, in its sole dis-
cretion, retain or obtain the advice of a compensation 
consultant, independent legal counsel or other adviser. 

(ii) The compensation committee shall be directly responsible 
for the appointment, compensation and oversight of the work 
of any compensation consultant, independent legal counsel 
and other adviser retained by the compensation committee. 

(iii) Nothing in this paragraph (b)(2) shall be construed:

(A) to require the compensation committee to implement or 
act consistently with the advice or recommendations of the 
compensation consultant, independent legal counsel or oth-
er adviser to the compensation committee; or

(B) to affect the ability or obligation of a compensation 
committee to exercise its own judgment in fulfillment of the 
duties of the compensation committee.

(3) Funding. Each listed issuer must provide for appropriate fund-
ing, as determined by the compensation committee, in its capacity 
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as a committee of the board of directors, for payment of reason-
able compensation to a compensation consultant, independent le-
gal counsel or any other adviser retained by the compensation 
committee.

(4) Independence of compensation consultants and other advis-
ers. The compensation committee of a listed issuer may select a 
compensation consultant, legal counsel, or other adviser to the 
compensation committee only after taking into consideration the 
following factors, as well as any other factors identified by the rel-
evant national securities exchange or national securities associa-
tion in its listing standards: 

(i) the provision of other services to the issuer by the person 
that employs the compensation consultant, legal counsel or 
other adviser;

(ii) the amount of fees received from the issuer by the person 
that employs the compensation consultant, legal counsel or 
other adviser, as a percentage of the total revenue of the per-
son that employs the compensation consultant, legal counsel, 
or other adviser;

(iii) the policies and procedures of the person that employs the 
compensation consultant, legal counsel or other adviser that 
are designed to prevent conflicts of interest;

(iv) any business or personal relationship of the compensation 
consultant, legal counsel, or other adviser with a member of 
the compensation committee; 

(v) any stock of the issuer owned by the compensation consul-
tant, legal counsel or other adviser; and

(vi) any business or personal relationship of the compensation 
consultant, legal counsel, other adviser or the person employ-
ing the adviser with an Executive Officer of the issuer. 

Instruction to paragraph (b)(4) of this section: A listed issuer’s 
compensation committee is required to conduct the indepen-
dence assessment outlined in paragraph (b)(4) of this section with 
respect to any compensation consultant, legal counsel or other 
adviser that provides advice to the compensation committee, oth-
er than in-house legal counsel.

(5) General exemptions. 

(i) The national securities exchanges and national securities as-
sociations, pursuant to section 19(b) of the Act (15 U.S.C. 
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78s(b)) and the rules thereunder, may exempt from the require-
ments of this section certain categories of issuers, as the na-
tional securities exchange or national securities association 
determines is appropriate, taking into consideration, among 
other relevant factors, the potential impact of such require-
ments on smaller reporting issuers.

(ii) The requirements of this section shall not apply to any con-
trolled company or to any smaller reporting company.

(iii) The listing of a security futures product cleared by a clear-
ing agency that is registered pursuant to section 17A of the Act 
(15 U.S.C. 78q-1) or that is exempt from the registration re-
quirements of section 17A(b)(7)(A) (15 U.S.C. 78q-1(b)(7)(A)) 
is not subject to the requirements of this section.

(iv) The listing of a standardized option, as defined in 
§ 240.9b-1(a)(4), issued by a clearing agency that is registered 
pursuant to section 17A of the Act (15 U.S.C. 78q-1) is not 
subject to the requirements of this section.

(c) Definitions. Unless the context otherwise requires, all terms used 
in this section have the same meaning as in the Act and the rules and 
regulations thereunder. In addition, unless the context otherwise re-
quires, the following definitions apply for purposes of this section:

(1) In the case of foreign private issuers with a two-tier board sys-
tem, the term board of directors means the supervisory or non-
management board.

(2) The term compensation committee means:

(i) a committee of the board of directors that is designated as 
the compensation committee; or 

(ii) in the absence of a committee of the board of directors that 
is designated as the compensation committee, a committee of 
the board of directors performing functions typically per-
formed by a compensation committee, including oversight of 
executive compensation, even if it is not designated as the 
compensation committee or also performs other functions; or 

(iii) for purposes of this section other than paragraphs (b)(2)(i) 
and (b)(3), in the absence of a committee as described in para-
graphs (c)(2)(i) or (ii) of this section, the members of the board 
of directors who oversee executive compensation matters on 
behalf of the board of directors.
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(3) The term controlled company means an issuer: 

(i) that is listed on a national securities exchange or by a na-
tional securities association; and

(ii) of which more than 50 percent of the voting power for the 
election of directors is held by an individual, a group or anoth-
er company.

(4) The terms listed and listing refer to equity securities listed on a 
national securities exchange or listed in an automated inter-dealer 
quotation system of a national securities association or to issuers 
of such securities.

(5) The term open-end management investment company means 
an open-end company, as defined by Section 5(a)(1) of the Invest-
ment Company Act of 1940 (15 U.S.C. 80a-5(a)(1)), that is regis-
tered under that Act.

§ 4A:3 Sample Compensation Committee Charter for 
Listed U.S. Companies

The following are annotated sample forms of compensation 
committee charters that U.S. companies listed on the NYSE or Nas-
daq can use as a starting point to create or modify their own. 

§ 4A:3.1 NYSE-Listed U.S. Companies
NYSE-listed U.S. companies can use this sample charter as a 

starting point to create or modify their own. The annotations indi-
cate the NYSE rule or other legal requirement upon which the rele-
vant provision is based. The underlying form of compensation 
committee charter is for illustrative purposes only and should be 
tailored to fit the particular circumstances of each company. The 
language underscored has been added in light of the listing stan-
dards amendments adopted in 2013.

Committee Membership

The Compensation Committee (the “Committee”) of the Board of Di-
rectors (the “Board”) of [Name of Corporation] (the “Company”) shall 
consist solely of three or more members of the Board, each of whom 
the Board has determined has no material relationship with the Com-
pany and each of whom is otherwise “independent” under the rules of 
the New York Stock Exchange, Inc. as they apply to compensation 
committee members. [NYSE 303A.02 and .05(a)]
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Members shall be appointed by the Board [based on nominations rec-
ommended by the Company’s Nominating Committee]. Members shall 
serve at the pleasure of the Board and for such term or terms as the 
Board may determine. [Discuss qualifications for committee mem-
bers.] [NYSE 303A.05 (commentary recommends, but does not re-
quire, that charter address committee member qualifications, 
appointment and removal)]

Committee Purpose and Responsibilities

The Committee shall have the purpose and direct responsibility to:

1. Review and approve corporate goals and objectives relevant to 
the compensation of the Company’s Chief Executive Officer 
(“CEO”), evaluate the CEO’s performance in light of those goals 
and objectives, and either as a committee or together with the 
other independent directors (as directed by the Board), deter-
mine and approve the CEO’s compensation level based on this 
evaluation [NYSE 303A.05(b)(i)(A)]. In determining the long-
term incentive component of CEO compensation, the Commit-
tee shall consider, among other factors, the Company’s perfor-
mance and relative shareholder return, the value of similar 
incentive awards to CEOs at comparable companies, the 
awards given to the CEO in past years, and [list other factors, if 
any]. [NYSE 303A.05 (commentary recommends, but does not 
require, that the committee consider these factors)]

2. [Make recommendations to] [Discharge the responsibilities of] 
the Board with respect to non-CEO executive officer compen-
sation, incentive-compensation plans and equity-based plans 
that are subject to board approval [, including [list specific 
plans currently in existence], oversee the activities of the indi-
viduals and committees responsible for administering these 
plans, including [list specific committees to be overseen], and 
discharge any responsibilities imposed on the Committee by 
any of these plans]. [NYSE 303A.05(b)(i)(B)]

3. Approve any new equity compensation plan or any material 
change to an existing plan where shareholder approval has not 
been obtained. [NYSE 303A.08 (commentary)]

4. In consultation with management, oversee regulatory compli-
ance with respect to compensation matters, including oversee-
ing the Company’s policies on structuring compensation 
programs to preserve tax deductibility, and, as and when 
required, establishing performance goals and certifying that 
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performance goals have been attained for purposes of Section 
162(m) of the Internal Revenue Code. [NYSE 303A.05 (com-
mentary notes committee may approve awards pursuant to 
162(m))]

5. [Make recommendations to the Board with respect to any sev-
erance or similar termination payments proposed to be made 
to any current or former [executive officer] [member of senior 
management] of the Company.]

6. Prepare an annual Compensation Committee Report for inclu-
sion in the Company’s annual proxy statement in accordance 
with applicable SEC rules and regulations. [NYSE 
303A.05(b)(i)(C) and Item 407(e)(5) (Compensation Commit-
tee Report) of Regulation S-K]

7. Prepare and issue the evaluation required under “Performance 
Evaluation” below. [NYSE 303A.05(b)(i)(C) and (ii)]

8. Report to the Board on a regular basis, and not less than once 
per year. [NYSE 303A.05 (commentary recommends, but does 
not require, that charter address committee reporting to the 
Board)]

9. Perform any other duties or responsibilities expressly dele-
gated to the Committee by the Board from time to time relating 
to the Company’s compensation programs.

Committee Structure and Operations

The [Board] [Committee] shall designate one member of the Commit-
tee as its chairperson. [In the event of a tie vote on any issue, the 
chairperson’s vote shall decide the issue.] The Committee shall meet 
at least [three times] a year at a time and place determined by the 
Committee chairperson, with further meetings to occur, or actions to 
be taken by unanimous written consent, when deemed necessary or 
desirable by the Committee or its chairperson. Members of the Com-
mittee may participate in a meeting of the Committee by means of 
conference call or similar communications equipment by means of 
which all persons participating in the meeting can hear each other. 
[NYSE 303A.05 (commentary recommends, but does not require, 
that charter address committee structure and operations)]

[The Committee may invite such members of management to its meet-
ings as it deems appropriate, consistent with the maintenance of the 
confidentiality of compensation discussions. The CEO should not at-
tend any meeting where the CEO’s performance or compensation is 
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discussed, unless specifically invited by the Committee.] [NYSE 
303A.05 (commentary recommends, but does not require, that char-
ter address committee structure and operations)]

Delegation to Subcommittee

The Committee may, in its discretion, delegate all or a portion of its 
duties and responsibilities to a subcommittee of the Committee. In 
particular, the Committee may delegate the approval of certain trans-
actions to a subcommittee consisting solely of members of the Com-
mittee who are (i) “Non-Employee Directors” for the purposes of Rule 
16b-3 under the Securities Exchange Act of 1934, as in effect from 
time to time, and (ii) “outside directors” for the purposes of Section 
162(m) of the Internal Revenue Code, as in effect from time to time. 
[NYSE 303A.05 (commentary recommends, but does not require, 
that charter address delegation to subcommittees)]

Performance Evaluation

The Committee shall prepare and review with the Board an annual 
performance evaluation of the Committee, which evaluation shall 
compare the performance of the Committee with the requirements of 
this charter. The performance evaluation shall also recommend to the 
Board any improvements to the Committee’s charter deemed neces-
sary or desirable by the Committee. The performance evaluation by 
the Committee shall be conducted in such manner as the Committee 
deems appropriate. The report to the Board may take the form of an 
oral report by the chairperson of the Committee or any other member 
of the Committee designated by the Committee to make this report. 
[NYSE 303A.05(b)(ii)]

Resources and Authority of the Committee

The Committee shall have the resources, funding and authority appro-
priate to discharge its duties and responsibilities, including the author-
ity to select, retain, terminate and approve the fees and other retention 
terms of any compensation consultants, outside legal counsel or other 
advisers to the Committee (each, an “Adviser”), as it deems appropri-
ate, without seeking approval of the Board or management. The Com-
mi t tee  sha l l  be  d i rec t ly  respons ib le  for  the  appoin tment ,  
compensation and oversight of the work of any Adviser it retains. [To 
the extent required by NYSE rules, the]1 [The] Committee may select 
1. Insertion of this bracketed phrase is intended to allow the Committee to 
determine not to conduct an independence assessment in the case of an 
Adviser whose role is limited to: consulting on any broad-based plan that 
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or receive advice from an Adviser only after taking into consideration 
all factors relevant to the Adviser’s independence from management, 
including the following:2

• the provision of other services to the Company by the person 
that employs the Adviser; 

• the amount of fees received from the Company by the person 
that employs the Adviser as a percentage of that person’s total 
revenue; 

• the policies and procedures of the person that employs the 
Adviser that are designed to prevent conflicts of interest; 

• any business or personal relationship of the Adviser with a 
member of the Committee; 

• any stock of the Company owned by the Adviser; and 

• any business or personal relationship of the Adviser or the per-
son employing the Adviser with an executive officer of the 
Company. 

Although the Committee is required to consider these factors, it is free 
to select or receive advice from an Adviser that is not independent. 
[NYSE 303A.05(c)]

§ 4A:3.2 Nasdaq-Listed U.S. Companies
Nasdaq-listed U.S. companies can use this sample charter as a 

starting point to create or modify their own. The annotations indi-
cate the Nasdaq rule or other legal requirement upon which the rel-
evant provision is based. The underlying form of compensation 
committee charter is for illustrative purposes only and should be 
tailored to fit the particular circumstances of each company. The 
language underscored has been added in light of the listing stan-
dards amendments adopted in 2013.
does not discriminate in scope, terms, or operation, in favor of executive 
officers or directors of the listed company, and that is available generally 
to all salaried employees; or providing information that either is not cus-
tomized for the Company or that is customized based on parameters 
that are not developed by the compensation consultant, and about which 
the compensation consultant does not provide advice. NYSE rules do 
not require an independence assessment in these circumstances.

2. Instead of listing out the factors, some companies may determine only 
to reference them, which could be done by replacing the words “includ-
ing the following” with “including the factors set forth in the NYSE 
rules.”
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Committee Membership

Except as [provided below,] [permitted by Nasdaq Rule 5605(d),] the 
Compensation Committee (the “Committee”) of the Board of Directors 
(the “Board”) of [Name of Corporation] (the “Company”) shall consist 
solely of “independent directors,” i.e., those directors who neither are 
officers or employees of the Company or its subsidiaries nor have a re-
lationship which, in the opinion of the Board, would interfere with the 
exercise of independent judgment in carrying out the responsibilities 
of a director, and who are otherwise “independent” under the rules of 
the Nasdaq Stock Market, Inc. as they apply to compensation commit-
tee members. [Nasdaq 5605(d)(2)]

Members shall be appointed by the Board [based on nominations by 
the Company’s [Corporate Governance and] Nominations Committee] 
[Nasdaq 5605(e)(1)]. Members shall serve at the pleasure of the Board 
and for such term or terms as the Board may determine. [Discuss qual-
ifications for committee members.]

[If the Committee is comprised of at least three members, one director 
who is not independent and is not a current officer or employee, or a 
spouse, parent, child or sibling, whether by blood, marriage or adop-
tion, of, or a person who has the same residence as, any current offi-
cer or employee, may be appointed to the Committee if the Board, 
under exceptional and limited circumstances, determines that such in-
dividual’s membership on the Committee is required by the best inter-
ests of the Company and its stockholders, and the Board discloses, in 
the next annual meeting proxy statement [(or [Form 10-K] [Form 20-F] 
if no proxy statement is filed)] or on its website subsequent to such de-
termination, the nature of the relationship between the director and 
the Company, and the reasons for the determination. Any such mem-
ber appointed to the Committee may only serve for up to two years. 
[Nasdaq 5605(d)(2)(B)]] [May be included if applicable.]

Committee Purpose and Responsibilities

The Committee shall have the purpose and direct responsibility to:

1. Review and approve corporate goals and objectives relevant to 
the compensation of the Company’s Chief Executive Officer 
(“CEO”), evaluate the CEO’s performance in light of those 
goals and objectives, and either as a committee or together 
with the other independent directors (as directed by the 
Board), determine, or recommend to the Board for determina-
tion, the CEO’s compensation level based on this evaluation 
[Nasdaq 5605(d)(1)]. In determining or recommending the 
long-term incentive component of CEO compensation, the 
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Committee shall consider, among other factors, the Company’s 
performance and relative shareholder return, the value of sim-
ilar incentive awards to CEOs at comparable companies, the 
awards given to the CEO in past years, and [list other factors, if 
any].

2. Either as a committee or together with the other independent 
directors (as directed by the Board), determine, or recommend 
to the Board for determination, the compensation of all other 
executive officers of the Company. [Nasdaq 5605(d)(1)]

3. [Make recommendations to] [Discharge the responsibilities of] 
the Board with respect to the Company’s incentive compensa-
tion plans and equity-based plans [, including [list specific 
plans currently in existence], oversee the activities of the indi-
viduals and committees responsible for administering these 
plans, including [list specific committees to be overseen], and 
discharge any responsibilities imposed on the Committee by 
any of these plans.]

4. [Approve issuances under, or any material amendment of, any 
tax qualified, non-discriminatory employee benefit plan or par-
allel nonqualified plan pursuant to which a director, officer, 
employee or consultant will acquire stock or options.] [Nasdaq 
5635(c)(2)]

5. [Approve issuances under, or any material amendment of, any 
stock option or other similar plan pursuant to which a person 
not previously an employee or director of the Company, as an 
inducement material to the individual’s entering into employ-
ment with the Company, will acquire stock or options.] 
[Nasdaq 5635(c)(4)]

6. In consultation with management, oversee regulatory compli-
ance with respect to compensation matters, including oversee-
ing the Company’s policies on structuring compensation 
programs to preserve tax deductibility, and, as and when 
required, establishing performance goals and certifying that 
performance goals have been attained for purposes of Section 
162(m) of the Internal Revenue Code.

7. Review and approve any severance or similar termination pay-
ments proposed to be made to any current or former executive 
officer of the Company.

8. Prepare an annual Compensation Committee Report for inclu-
sion in the Company’s annual proxy statement in accordance 
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with applicable SEC rules and regulations. [Item 407(e)(5) 
(Compensation Committee Report) of Regulation S-K]

9. [Prepare and issue the evaluation required under “Perfor-
mance Evaluation” below.]

10. [Report to the Board on a regular basis, and not less than once 
per year.]

11. Perform any other duties or responsibilities expressly dele-
gated to the Committee by the Board from time to time relating 
to the Company’s compensation programs.

Committee Structure and Operations

The [Board] [Committee] shall designate one member of the Commit-
tee as its chairperson. [In the event of a tie vote on any issue, the 
chairperson’s vote shall decide the issue.] The Committee shall meet 
at least [twice] a year, and perhaps more frequently, in conjunction 
with regularly scheduled meetings of the Board at regularly scheduled 
times and places determined by the Committee chairperson, with fur-
ther meetings to occur, or actions to be taken by unanimous written 
consent, when deemed necessary or desirable by the Committee or its 
chairperson [Nasdaq IM-5605-1 provides that Nasdaq contemplates 
that executive sessions of the independent directors will occur at 
least twice a year, and perhaps more frequently, in conjunction with 
regularly scheduled board meetings]. Members of the Committee may 
participate in a meeting of the Committee by means of conference call 
or similar communications equipment by means of which all persons 
participating in the meeting can hear each other.

The CEO may not be present during any voting or deliberations of the 
Committee regarding the CEO’s compensation. [Nasdaq 5605(d)(1)]

Delegation to Subcommittee

The Committee may, in its discretion, delegate all or a portion of its 
duties and responsibilities to a subcommittee of the Committee con-
sisting of one or more members. In particular, the Committee may del-
egate the approval of certain transactions to a subcommittee 
consisting solely of members of the Committee who are (i) “Non-Em-
ployee Directors” for the purposes of Rule 16b-3 under the Securities 
Exchange Act of 1934, as in effect from time to time, and (ii) “outside 
directors” for the purposes of Section 162(m) of the Internal Revenue 
Code, as in effect from time to time.
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Performance Evaluation

The Committee shall prepare and review with the Board an annual 
performance evaluation of the Committee, which evaluation shall 
compare the performance of the Committee with the requirements of 
this charter. The performance evaluation shall also recommend to the 
Board any improvements to the Committee’s charter deemed neces-
sary or desirable by the Committee. The performance evaluation by 
the Committee shall be conducted in such manner as the Committee 
deems appropriate. The report to the Board may take the form of an 
oral report by the chairperson of the Committee or any other member 
of the Committee designated by the Committee to make this report. 
[Nasdaq 5605(d)(1) requires annual review of charter]

Resources and Authority of the Committee

The Committee shall have the resources, funding and authority appro-
priate to discharge its duties and responsibilities, including the author-
ity to select, retain, terminate and approve the fees and other retention 
terms of any compensation consultants, outside legal counsel or other 
advisors to the Committee (each, an “Advisor”), as it deems appropri-
ate, without seeking approval of the Board or management. The Com-
mi t tee  sha l l  be  d i rec t ly  respons ib le  for  the  appoin tment ,  
compensation and oversight of the work of any Advisor it retains. [To 
the extent required by Nasdaq rules, the]3 [The] Committee may select 
or receive advice from an Advisor only after taking into consideration 
the following factors:4

• the provision of other services to the Company by the person 
that employs the Advisor; 
3. Insertion of this bracketed phrase is intended to allow the Committee to 
determine not to conduct an independence assessment in the case of an 
Advisor whose role is limited to: consulting on any broad-based plan 
that does not discriminate in scope, terms, or operation, in favor of exec-
utive officers or directors of the listed company, and that is available 
generally to all salaried employees; or providing information that either 
is not customized for the listed company or that is customized based on 
parameters that are not developed by the compensation consultant, and 
about which the compensation consultant does not provide advice. Nas-
daq rules do not require an independence assessment in these circum-
stances.

4. Instead of listing out the factors, some companies may determine only 
to reference them, which could be done by replacing the words “the fol-
lowing factors” with “the factors set forth in Nasdaq rules.”
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• the amount of fees received from the Company by the person 
that employs the Advisor as a percentage of that person’s total 
revenue; 

• the policies and procedures of the person that employs the 
Advisor that are designed to prevent conflicts of interest; 

• any business or personal relationship of the Advisor with a 
member of the Committee; 

• any business or personal relationship of the Advisor or the per-
son employing the Advisor with an executive officer of the 
Company; and 

• any stock of the Company owned by the Advisor. 

Although the Committee is required to consider these factors, it is free 
to select or receive advice from an Advisor that is not independent. 
[Nasdaq 5605(d)(1) and (3)]

§ 4A:4 NYSE Rules Relating to Compensation Committee 
Responsibilities

The text of the NYSE rules relating to compensation committee 
responsibilities and authority is set forth in section 4A:2.1.

The NYSE rules, which were initially adopted in 2003 as part of 
the NYSE’s enhanced corporate governance listing standards, re-
quire each listed company to establish a compensation committee.5
5. See Self-Regulatory Organizations; New York Stock Exchange, Inc. and 
National Association of Securities Dealers, Inc.; Order Approving Pro-
posed Rule Changes (SR-NYSE-2002-33 and SR-NASD-2002-141) and 
Amendments No. 1 thereto; Order Approving Proposed Rule Changes 
(SR-NASD-2002-77, SR-NASD-2002-80, SR-NASD-2002-138 and SR-
NASD-2002-139) and Amendments No. 1 to SR-NASD-2002-80 and 
SR-NASD-2002-139; and Notice of Filing and Order Granting Acceler-
ated Approval of Amendment Nos. 2 and 3 to SR-NYSE-2002-33, 
Amendment Nos. 2, 3, 4, and 5 to SR-NASD-2002-141, Amendment 
Nos. 2 and 3 to SR-NASD-2002-80, Amendment Nos. 1, 2, and 3 to SR-
NASD-2002-138, and Amendment No. 2 to SR-NASD-2002-139, Relat-
ing to Corporate Governance, Rel. No. 34-48745 (Nov. 4, 2003), 68 Fed. 
Reg. 64,154 (Nov. 12, 2003), available at www.sec.gov/rules/sro/
3448745.htm. The NYSE has issued interpretations of its corporate gov-
ernance rules in the form of “Frequently Asked Questions.” See NYSE 
Listed Company Manual Section 303A Corporate Governance Listing 
Standards—Frequently Asked Questions (Jan. 29, 2004; updated as of 
Feb. 13, 2004) (“Corporate Governance FAQs”), available at
www.nyse.com/pdfs/section303Afaqs.pdf.
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See section 1A:3 for a discussion of the background and adoption of 
the enhanced stock exchange listing standards in 2003.

In 2010, section 952 of the Dodd-Frank Act added section 10C 
to the Exchange Act, requiring that listing standards incorporate re-
visions to the requirements for compensation committees. In June 
2012, the SEC adopted Rule 10C-1 to implement section 952. The 
rule closely tracked the requirements of section 952 and left most of 
the important details to the exchanges to propose.

The implementing stock exchange rules were approved in Janu-
ary 2013 and went into effect in July 2013.

§ 4A:4.1 Entities Subject to the Rules
The NYSE rules relating to compensation committee responsi-

bility and authority generally apply to all U.S. companies with com-
mon stock listed on the NYSE. They, however, do not apply to:

• Controlled companies

• Limited partnerships

• Companies in bankruptcy proceedings

• SEC-registered management investment companies

• Passive business organizations in the form of trusts (such as 
royalty trusts)

• Entities listing only derivatives or special purpose securities

Although “smaller reporting companies”6 are not subject to the 
enhanced director independence requirements applicable to com-
pensation committee members that took effect in 2014, they are 
subject to the NYSE rules relating to compensation committee re-
sponsibility and authority (other than the requirement to consider 
enumerated independence factors before engaging an adviser).

See section 1A:3 for additional details regarding entities subject 
to the NYSE corporate governance rules.

§ 4A:4.2 Timing of Effectiveness and Phase-Ins
Companies subject to the NYSE rules relating to compensation 

committee responsibility and authority are generally required to 
comply at the time of listing. Although a grace period is provided 
with respect to the independent member requirements, it does not 
apply to the other aspects of the NYSE’s rules relating to compensa-
tion committees.
6. The NYSE rules define the term “smaller reporting company” by refer-
ence to Rule 12b-2 under the Exchange Act.
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§ 4A:4.3 Application to Non-U.S. Issuers
The NYSE rules relating to compensation committee responsi-

bility and authority do not apply to “foreign private issuers,”7 to the 
extent not otherwise required by home country law or listing rules.8

Representatives of the NYSE have informally confirmed that the 
non-U.S. issuer exemption is automatic and does not require any 
action on the part of a non-U.S. issuer.

§ 4A:4.4 Charter and Responsibilities
The compensation committee must have a written charter, 

which must be posted on the company’s website, addressing (at a 
minimum) the committee’s purpose and responsibilities, which 
must be to have direct responsibility for:

• reviewing and approving the corporate goals and objectives 
relevant to CEO compensation, evaluating the CEO’s perfor-
mance in light of those goals and objectives and, either as a 
committee or together with the other independent directors 
(as directed by the board), determining and approving the 
compensation of the CEO based on this evaluation;

• making recommendations to the board (or discharging the 
board’s responsibilities) with respect to non-CEO executive 
officer compensation, incentive-compensation and equity-
based plans that are subject to board approval; 

• producing the annual report on executive compensation; and

• performing an annual performance evaluation of the commit-
tee.9

The rules recommend (but do not require) that the charter also 
address:

• committee member qualification, appointment and removal;

• committee structure and operations;

• committee reporting to the board; and

• the sole authority of the committee to retain, terminate and 
approve the fees and retention terms of any compensation 
consultant.
7. The NYSE rules define the term “foreign private issuer” by reference to 
Rule 3b-4(c) under the Exchange Act. 

8. See the “General Application” section of section 303A of the NYSE 
Listed Company Manual, which is set forth in section 1A:2.1.

9. See section 1C:6 for a discussion of a possible approach for conducting 
this self-evaluation.
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§ 4A:4.5 Compensation Committee Advisers
In addition, the NYSE rule changes approved in January 2013 re-

quire that the committee charter must provide that the committee 
has broad authority and appropriate funding, as determined by the 
committee, to engage compensation consultants, outside legal 
counsel and other compensation advisers. Committees are required 
to consider the six independence factors enumerated in Rule 10C-
1(b)(4) before selecting or receiving advice from an adviser, unless 
the adviser is in-house counsel or is only providing services limited 
to:

• consulting on any broad-based, non-discriminatory plan that 
is generally available to all salaried employees, or

• providing information that is either not customized for the 
listed company or is customized based on parameters that are 
not developed by the adviser and about which the adviser 
does not provide advice.

The independence factors set forth in section 10C of the Ex-
change Act, and duplicated in Rule 10C-1(b)(4) and the implement-
ing stock exchange rules, are:

• the provision of other services to the listed company by the 
consultant or other adviser;

• the amount of fees received from the listed company by con-
sultant or other adviser, as a percentage of the total revenue 
of the consultant or other adviser;

• the policies and procedures of the consultant or other adviser 
that are designed to prevent conflicts of interest;

• any business or personal relationship of the consultant or 
other adviser with a member of the compensation commit-
tee; and

• any stock of the listed company owned by the consultant or 
other adviser.

In its final rules, the SEC introduced a sixth independence fac-
tor: 

• any business or personal relationship between the executive 
officers of the issuer and the compensation adviser or the per-
son employing the adviser.

Although it is reasonably clear that where a compensation com-
mittee seeks to directly engage a compensation consultant, legal 
counsel, or other adviser, that the subject adviser should expect 
that, during the course of its engagement, it will provide advice to 
the compensation committee, it is less clear, particularly in the case 
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of legal counsel that has been engaged by the listed issuer itself, 
when its work for the issuer will rise to the level of being considered 
having “provided advice” to a compensation committee.

In 2013, the SEC staff engaged in discussions with representa-
tives of the American Bar Association Joint Committee on Em-
ployee Benefits (JCEB) regarding examples:

• where a listed issuer ’s outside legal counsel is involved in the 
preparation and/or review of the executive compensation dis-
closure required by Item 402 of Regulation S-K for inclusion 
in the issuer ’s proxy statement (and, via incorporation by ref-
erence, the issuer ’s annual report on Form 10-K), including 
the drafting and/or review of the Compensation Discussion 
and Analysis and the required compensation tables; and 

• where pursuant to its engagement with the listed issuer, its 
outside legal counsel provides advice to the issuer ’s general 
counsel on an executive compensation matter and (1) the le-
gal counsel has no reason to believe that its name (or any ref-
erence to having consulted with outside legal counsel) is 
being invoked when the general counsel subsequently pro-
vides advice to the compensation committee on the matter 
and/or (2) the Compensation Committee has no reason to be-
lieve that the general counsel would be consulting with out-
s ide  legal  counsel  in  connect ion with advis ing the 
Compensation Committee on the matter.

It was reported that the staff and the members of the JCEB in at-
tendance engaged in a lengthy discussion on what it means to “pro-
vide advice” as contemplated by the Instruction to Rule 10C-1(b)(4), 
particularly as it relates to outside legal counsel. While the staff de-
clined to provide a “bright line” text on the matter, several scenarios 
were presented and explored on the possible factors that may need 
to be analyzed in determining when a listed issuer ’s outside legal 
counsel (or other outside adviser) is indirectly “providing advice” to 
a compensation committee.

Subsequently, at a meeting of the Securities Law Committee of 
the Society of Corporate Secretaries and Governance Professionals, 
the staff clarified its views on this matter in response to certain 
statements made following the JCEB-SEC staff meeting as to the 
substance of this discussion. The staff indicated that, while the 
question does not lend itself to a “bright line” test, in-house legal 
counsel should be in the best position to make the determination 
and control the vetting process. For example, if in-house legal coun-
sel has a lawyer outside the door of the compensation committee 
meeting and goes out and gets advice and then comes back in and 
transmits that advice, then obviously that adviser should have been 
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vetted. The staff called this the “ventriloquist” scenario. On the 
other hand, if in-house legal counsel speaks to several outside legal 
counsel as a matter of course and then is in a compensation com-
mittee meeting giving advice based on what he or she has heard and 
formulated in his or her own mind, this situation would not require 
that these counsel be vetted. 

For everything else—including the more realistic scenario of in-
house legal counsel talking to one outside law firm on a regular ba-
sis—the listed issuer must use its judgment as to whether, based on 
the relevant facts and circumstances, a party is providing advice to 
the compensation committee and, thus, an independence assess-
ment is required.10

The committee’s authority to engage and compensate advisers 
and its responsibility to assess adviser independence must be set 
forth in the committee’s charter. The rules do not require the com-
mittee to obtain or act consistently with the advice of an adviser nor 
do they require that an adviser be independent.

“Smaller reporting companies” are exempt from the requirement 
to consider the enumerated independence factors, but must have 
the expanded authority and funding to engage compensation advis-
ers.

§ 4A:4.6 Delegation
The rules permit delegation to subcommittees. Companies 

should consider expressly allowing the compensation committee to 
delegate the approval of transactions to a subcommittee where nec-
essary to satisfy the approval requirements of Rule 16b-3 under the 
Exchange Act and/or section 162(m) of the Internal Revenue Code.

Each of Rule 16b-3 and section 162(m) provides for actions to be 
taken by non-employee or outside directors in connection with cer-
tain compensation matters. Rule 16b-3 provides an exemption from 
short-swing profit recovery under section 16 of the Exchange Act 
for, among other things, transactions between issuers and their di-
rectors and officers that are approved by a committee of the board 
that consists solely of two or more “non-employee directors.” Sec-
tion 162(m) exempts certain performance-based compensation from 
the cap on deductibility if a compensation committee composed of 
two or more “outside directors” determines and certifies the rele-
vant performance goals. Because the criteria set forth in Rule 16b-3 
and section 162(m) vary somewhat from the NYSE independence 
10. JCEB Questions for SEC—2013 (May 7, 2013), at Exchange Act Rule 
10C-1, Q.1, available at www.americanbar.org/content/dam/aba/events/
employee_benefits/2013_sec_qa.pdf. 
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requirements, it is possible for a compensation committee member 
who is independent for NYSE purposes to fail to be a “non-employee 
director” under Rule 16b-3 or an “outside director” under section 
162(m). In that case, delegation to a subcommittee composed of di-
rectors meeting the relevant definition would be necessary to meet 
the requirements of these provisions.11 Chapter 4B discusses the in-
dependence requirements of Rule 16b-3 and section 162(m) in more 
detail.

The NYSE listing standards expressly permit the responsibilities 
of the compensation committee to be allocated to one or more other 
committees composed entirely of independent directors. These 
other committees would need to have written charters posted on the 
company’s website, including the provisions required for the com-
pensation committee’s charter.

§ 4A:5 Nasdaq Listing Requirements
The text of the Nasdaq rules relating to compensation commit-

tee responsibilities and authority is set forth in section 4A:2.2.
The Nasdaq rules, which were initially adopted in 2003 as part 

of the Nasdaq’s enhanced corporate governance listing standards, 
require each listed company to establish a compensation committee 
composed entirely of independent directors.12 See section 1A:3 for a 
discussion of the background and adoption of the enhanced stock 
exchange listing standards in 2003. 

Initially, Nasdaq adopted rules requiring oversight by indepen-
dent directors of executive officer compensation but not requiring a 
compensation committee. In 2010, section 952 of the Dodd-Frank 
Act added section 10C to the Exchange Act, requiring that listing 
standards incorporate requirements for compensation committees 
and related enhancements. In June 2012, the SEC adopted Rule 
10C-1 to implement section 952. The rule closely tracked the re-
quirements of section 952 and left most of the important details to 
the exchanges to propose. 

The implementing stock exchange rules were approved in Janu-
ary 2013 and went into effect in July 2013. 
11. See the section entitled “Delegation to Subcommittee” in the sample 
Compensation Committee Charter contained in section 4A:3.1 for sug-
gested language specifically permitting this delegation.

12. See Rel. No. 34-48745, supra note 5.
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§ 4A:5.1 Entities Subject to the Rules
The Nasdaq rules relating to compensation committee responsi-

bility and authority generally apply to all U.S. companies with stock 
listed on the Nasdaq Stock Market. They, however, do not apply to:

• Controlled companies

• Limited partnerships

• SEC-registered management investment companies

• Asset-backed issues and other passive business organizations 
in the form of trusts or other unincorporated associations 
(such as royalty trusts)

• Certain member-owned cooperatives listing their preferred 
stock

A “smaller reporting company”13 must have a formal written 
compensation committee charter or board resolution that specifies 
the committee’s responsibilities and authority set forth in Rule 
5605(d)(1)(A)–(C). However, smaller reporting companies are not re-
quired to incorporate into their formal written compensation com-
mittee charter or board resolution the specific compensation 
committee responsibilities and authority set forth in Rule 
5605(d)(3).

See section 1A:4 for additional details regarding entities subject 
to the Nasdaq corporate governance rules.

§ 4A:5.2 Timing of Effectiveness and Phase-Ins
Companies subject to the Nasdaq rules relating to compensation 

committee responsibility and authority are generally required to 
comply at the time of listing. Although a grace period is provided 
with respect to the independent member requirements, it does not 
apply to the other aspects of the Nasdaq’s rules relating to compen-
sation committees.

A company that ceases to be a smaller reporting company must, 
within six months of the beginning of the fiscal year after it deter-
mines it is no longer a smaller reporting company, comply with 
Nasdaq Rule 5605(d)(3) and certify to Nasdaq that: (1) it has com-
plied with the requirement in Rule 5605(d)(1) to adopt a formal 
written compensation committee charter including the content 
specified in Rule 5605(d)(1)(A)–(D); and (ii) it has complied, or 
within the applicable phase-in schedule will comply, with the addi-
13. The Nasdaq rules define the term “smaller reporting company” by refer-
ence to Rule 12b-2 under the Exchange Act.
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tional requirements in Rule 5605(d)(2)(A) regarding compensation 
committee composition.14

§ 4A:5.3 Application to Non-U.S. Issuers
A Nasdaq-listed “foreign private issuer”15 is permitted to follow 

home country corporate governance practices related to compensa-
tion committees without the need to seek an individual exemption 
from Nasdaq. Nasdaq’s rules require a foreign private issuer, in its 
annual reports on Form 20-F or 40-F filed with the SEC or, if none 
is filed, on its website (and, for a newly listed company, in its regis-
tration statement or on its website), to disclose each corporate gov-
ernance requirement it does not follow and to include a brief 
statement of the alternative home country practice it follows. In ad-
dition, as discussed in chapter 4B, if a foreign private issuer does 
not have an independent compensation committee, it must disclose 
in its annual report why it does not.

§ 4A:5.4 Charter and Responsibilities
Prior to effectiveness of the new rules approved in January 2013, 

Nasdaq corporate governance rules required that the compensation 
of the CEO and officers16 of each listed company be determined, or 
recommended to the board for determination, by either (1) a major-
ity of the independent directors, or (2) a compensation committee 
composed solely of independent directors. 

Under the new rules, beginning on the earlier of the listed com-
pany’s first annual meeting after January 15, 2014, or October 31, 
2014, a listed company must have a standing compensation com-
mittee and a formal written compensation committee charter, 
which must be reviewed by the committee on an annual basis and 
must specify:

• the scope of the committee’s responsibilities and how it car-
ries out those responsibilities; 
14. Pursuant to Rule 12b-2 under the Exchange Act, a Company tests its 
status as a smaller reporting company on an annual basis as of the last 
business day of its most recently completed second fiscal quarter.

15. The Nasdaq rules define the term “foreign private issuer” by reference to 
Rule 3b-4 under the Exchange Act. 

16. “Officer” is defined by reference to Rule 16a-1 under the Exchange Act as 
“an issuer ’s president, principal financial officer, principal accounting 
officer (or, if there is no such accounting officer, the controller), any vice-
president of the issuer in charge of a principal business unit, division or 
function (such as sales, administration or finance), any other officer who 
performs a policy-making function, or any other person who performs 
similar policy-making functions for the issuer.”
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• the committee’s responsibility for determining, or recom-
mending to the board for determination, executive officer 
compensation; 

• that the chief executive officer may not be present during vot-
ing or deliberations by the committee on his or her compen-
sation; and

• the specific compensation committee responsibilities as to 
authority over retaining and compensating compensation ad-
visers and responsibility to assess an adviser ’s independence 
before selecting or receiving advice from such adviser.

§ 4A:5.5 Compensation Committee Advisers
In addition, the Nasdaq rule changes approved in January 2013 

require that the committee charter must provide that the commit-
tee has broad authority and appropriate funding, as determined by 
the committee, to engage compensation consultants, outside legal 
counsel and other compensation advisers. Committees are required 
to consider the six independence factors enumerated in Rule 10C-
1(b)(4) before selecting or receiving advice from an adviser, unless 
the adviser is in-house counsel or is only providing services limited 
to:

• consulting on any broad-based, non-discriminatory plan that 
is generally available to all salaried employees; and/or

• providing information that is either not customized for the 
listed company or is customized based on parameters that are 
not developed by the adviser and about which the adviser 
does not provide advice.

The independence factors set forth in section 10C of the Ex-
change Act, and duplicated in Rule 10C-1(b)(4) and the implement-
ing stock exchange rules, are:

• the provision of other services to the listed company by the 
consultant or other adviser;

• the amount of fees received from the listed company by the 
consultant or other adviser, as a percentage of the total reve-
nue of the consultant or other adviser;

• the policies and procedures of the consultant or other adviser 
that are designed to prevent conflicts of interest;

• any business or personal relationship of the consultant or 
other adviser with a member of the compensation commit-
tee; and

• any stock of the listed company owned by the consultant or 
other adviser.
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In its final rules, the SEC introduced a sixth independence factor:

• any business or personal relationship between the executive 
officers of the issuer and the compensation adviser or the per-
son employing the adviser.

Although it is reasonably clear that where a compensation com-
mittee seeks to directly engage a compensation consultant, legal 
counsel, or other adviser, that the subject adviser should expect 
that, during the course of its engagement, it will provide advice to 
the compensation committee, it is less clear, particularly in the case 
of legal counsel that has been engaged by the listed issuer itself, 
when its work for the issuer will rise to the level of having “provided 
advice” to a compensation committee.

In 2013, the staff engaged in discussions with representatives of 
the American Bar Association JCEB regarding examples:

• where a listed issuer ’s outside legal counsel is involved in the 
preparation and/or review of the executive compensation dis-
closure required by Item 402 of Regulation S-K for inclusion 
in the issuer ’s proxy statement (and, via incorporation by ref-
erence, the issuer ’s annual report on Form 10-K), including 
the drafting and/or review of the Compensation Discussion 
and Analysis and the required compensation tables; and 

• where pursuant to its engagement with the listed issuer, its 
outside legal counsel provides advice to the issuer ’s general 
counsel on an executive compensation matter and (1) the le-
gal counsel has no reason to believe that its name (or any ref-
erence to having consulted with outside legal counsel) is 
being invoked when the general counsel subsequently pro-
vides advice to the compensation committee on the matter 
and/or (2) the Compensation Committee has no reason to be-
lieve that the general counsel would be consulting with out-
s ide  legal  counsel  in  connect ion with advis ing the 
Compensation Committee on the matter.

It was reported that the staff and the members of the JCEB in at-
tendance engaged in a lengthy discussion on what it means to “pro-
vide advice” as contemplated by the Instruction to Rule 10C-1(b)(4), 
particularly as it relates to outside legal counsel. While the staff de-
clined to provide a “bright line” text on the matter, several scenarios 
were presented and explored on the possible factors that may need 
to be analyzed in determining when a listed issuer ’s outside legal 
counsel (or other outside adviser) is indirectly “providing advice” to 
a compensation committee.

Subsequently, at a meeting of the Securities Law Committee of 
the Society of Corporate Secretaries and Governance Professionals, 
the staff clarified its views on this matter in response to certain 
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statements made following the JCEB-SEC staff meeting as to the 
substance of this discussion. The staff indicated to the Society that, 
while the question does not lend itself to a “bright line” test, in-
house legal counsel should be in the best position to make the de-
termination and control the vetting process. For example, if in-
house legal counsel has a lawyer outside the door of the compensa-
tion committee meeting and goes out and gets advice and then 
comes back in and transmits that advice, then obviously that ad-
viser should have been vetted. The staff called this the “ventrilo-
quist” scenario. On the other hand, if in-house legal counsel speaks 
to several outside legal counsel as a matter of course and then is in 
a compensation committee meeting giving advice based on what he 
or she has heard and formulated in his or her own mind, this situa-
tion would not require that these counsel be vetted. 

For everything else—including the more realistic scenario of in-
house legal counsel talking to one outside law firm on a regular ba-
sis—the listed issuer must use its judgment as to whether, based on 
the relevant facts and circumstances, a party is providing advice to 
the compensation committee and, thus, an independence assess-
ment is required.17

The committee’s authority to engage and compensate advisers 
and its responsibility to assess adviser independence must be set 
forth in the committee’s charter. The rules do not require the com-
mittee to obtain or act consistently with the advice of an adviser nor 
do they require that an adviser be independent.

§ 4A:5.6 Delegation
Unlike the NYSE rules, the Nasdaq rules do not specifically state 

that delegation to a subcommittee is permitted. The wording of the 
requirement would, however, permit delegation, since a subcommit-
tee of an independent compensation committee would necessarily 
be a committee composed of independent directors. In particular, 
the rules would seem to permit a standing independent compensa-
tion committee to delegate responsibilities to a subcommittee com-
posed of directors satisfying the standards of Rule 16b-3 under the 
Exchange Act and/or section 162(m) of the Internal Revenue Code.18
17. JCEB Questions for SEC—2013 (May 7, 2013), at Exchange Act Rule 
10C-1, Q.1, available at www.americanbar.org/content/dam/aba/events/
employee_benefits/2013_sec_qa.pdf.

18. See section 4A:4.6 for a discussion of Rule 16b-3 and § 162(m) and the 
reasons delegation may be necessary. See the section entitled “Delega-
tion to Subcommittee” in the Sample Compensation Committee Char-
ter contained in section 4A:3.2 for suggested language specifically 
permitting this delegation.
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