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§ 1:10 Additional Third-Party Closing Opinions: Local Attorney; 
Specialized Attorney; Inside Attorney; “Additional Opinion 
Attorney”

§ 1:11 Corporate Law Departments—Inside Attorney

§ 1:1 “Opinions” and “Opinion Letters”; 
“Opinion Givers”—“Opinion Recipients”; 
“Opinion Preparers”; “Opinion Request”—
“Opinion Requirement”

§ 1:1.1 Required Expertise 
Preparing and reviewing third-party closing opinion letters in 

business transactions requires experience, knowledge and skill. Opin-

SCOPE NOTE

This chapter describes: (1) third-party closing opinions; (2) why 
they are obtained; (3) the process by which they are given; 
(4) who participates in that process; and (5) how they participate.

NOTE: The term “third-party closing opinion letter” used in this 
book means an opinion letter given to a third party as a condition 
of closing.1 Every third-party closing opinion is an opinion to a 
nonclient, that is, to a “third party.”

NOTE: The term “Agreement” as used in this book (and in TriBar 
II2) refers to a document setting forth an overall arrangement 
between parties. The term “undertaking” refers to specific 
promises in an Agreement.3
1. Different considerations may apply to ”non-closing” opinions and closing 
opinions to clients. See Volume 1, Chapter 13, infra. 

2. Attached as Appendix D, infra, § 1.9(a), published at The TriBar Opinion 
Committee, Third-Party “Closing” Opinions, 53 BUS. LAW. 591 (1998). [here-
inafter “TriBar II”]

3. See Volume 1, Chapter 6, sections 6:4 and 6:5, infra. 
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ion preparers and attorneys for opinion recipients should be com-
pletely familiar with the ABA Guidelines II, ABA Principles and 
TriBar II (Appendices A, B and C) and any state or local report for the 
jurisdictions whose law is covered by the closing opinion. In addition, 
practical experience is required in many situations.

For example, it may be necessary to determine whether a local or 
specialized attorney’s third-party closing opinion letter will be 
needed. Therefore, if an attorney is not completely familiar with these 
sources or does not have sufficient experience preparing and evaluat-
ing closing opinion letters, the attorney should work with another 
attorney, who does have that experience.

Each attorney involved in the opinion process is entitled to assume 
that all attorneys in the process understand customary practice. This 
is further discussed in Volume 1, Chapter 2 and in Volume 1, Chapter 
3, section 3:2. It follows that no attorney or law firm (which term is 
used herein to include law departments) in that process should later 
have any basis to claim ignorance of customary practice. This assump-
tion is basic to customary opinion practice. Without it, there would be 
no way to establish that there has been effective communication 
between the third-party opinion giver and the opinion recipient based 
on the opinion letter.

§ 1:1.2 Scope
Attorneys express various types of judgments numerous times 

each day. They may use the phrase “in my opinion” when speaking 
informally. But, informality has no place in giving legal advice to non-
clients, such as opposing parties in transactions or lenders and inves-
tors. Third-party closing opinion letters are advice to nonclients, and 
consequently are quite formal. They always are given in writing. 

This book focuses on a group of opinions set forth formally, typi-
cally in letter form. Frequently, this type of opinion letter is given in 
connection with substantial business transactions. Many business 
transactions do not require a third-party closing opinion letter. The 
closing opinion letter is prepared, as discussed below, by an attorney 
or attorneys, and “given” by the attorney’s law firm.4 The law firm 
represents only its client. The law firm does not represent the opinion 
recipient. 
4. Opinions are not ordinarily given by corporate law departments, but 
rather by individual attorneys in them.
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§ 1:1.3 Overview of Significant Terminology
Opinion letters of this type are referred to, alternatively, as third-

party legal opinion letters or third-party closing opinion letters. Both 
phraseologies have been used frequently, including in prior editions 
of this book. But, “third-party closing opinion letters” more precisely 
describes the topic. 

Regardless of which phraseology is utilized, frequently the phrase 
“third-party” is intentionally omitted. Unless the context is already 
clear, that is not done in this book. The reason is that there is a need to 
distinguish third-party closing opinions from those closing opinions 
provided to clients. The latter topic is discussed in Chapter 13.

This section discusses certain significant terminology used in 
third-party closing opinion letters. Other sections in this book also 
discuss significant terminology when the context in those sections 
makes it more appropriate and easier to understand those terms. Ter-
minology is further discussed in Volume 1, Chapter 2, section 2:2.

A third-party closing opinion letter is a technical5 document that 
permits communication of complex ideas in an abbreviated format 
between attorneys, on behalf of their clients.6 Because it is technical, it 
is intended to be evaluated by the opinion recipient’s attorney along 
with the opinion recipient. The third-party closing opinion letter 
embodies one or more professional judgments7 regarding legal mat-
5. We use the word “technical,” because attorneys, who have experience 
dealing with third-party closing opinions in commercial transactions, rely 
upon either: 

(a) a highly developed customary practice for its vocabulary, usage 
and diligence standards; or 

(b) the ABA Accord, a self-contained system for giving opinions, 
which incorporates by reference a vocabulary and certain dili-
gence standards. 

See Volume 1, Chapter 3, section 3:12, infra. Whichever system is used, the 
opinion letter is not likely to be fully understood by a layperson, unless 
such person has had specialized training or experience with closing opin-
ions. While we use the term “communication,” the opinion recipient, 
directly or through its attorney, has no duty to review or understand the 
closing opinion letter. Thus, there is an opportunity to communicate. But, 
communication will not necessarily occur. But, just as occurs when a per-
son does not mitigate damages, there can be consequences, if the opinion 
recipient and/or its attorney do not read as well as evaluate the third-
party closing opinion. See Volume 1, Chapter 10, sections 10:1–10:3, infra.

6. See section 1:9, infra.
7. See section Volume 1, Chapter 3, section 3:11, infra, and ABA Principles I.D, 

attached as Appendix B, infra.
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ters addressed.8 No guarantee is intended solely by delivering a third-
party closing opinion letter.9 But, in all jurisdictions, a duty of care 
regarding the closing opinion letter to the opinion recipient is under-
taken by delivering the opinion.10

Attorneys sometimes utilize the phrase “giving an opinion” as an 
abbreviation for preparing and physically delivering a closing opin-
ion letter to a third party. Closing opinion letters characteristically 
contain several, somewhat interrelated opinions about various 
aspects of a transaction. Typically, these opinions, collectively, consti-
tute a closing opinion letter.

The third-party closing opinion letter is signed by the law firm, on 
its stationery. The law firm is referred to as the “opinion giver.” In the 
law department context, the opinion is given by an individual attor-
ney, although it is usually given on corporate stationery.

The non-client that receives the third-party closing opinion letter 
(the “third party”), ordinarily as a condition of closing, is referred to 
as the “opinion recipient.” The third-party closing opinion letter is 
customarily addressed to the opinion recipient, which is usually 
another party to the Agreement. 

The attorney for the opinion recipient has a duty of care. That duty 
is, however, owed to its own client, and not to others involved in the 
transaction. Thus, the opinion recipient: 

(a) may limit its attorney’s role in reviewing a closing opinion; 
(b) may decide not to have the opinion reviewed; or 
(c) may choose to have the review handled by a non-lawyer or 

someone not fully conversant with customary practice. 
The process for obtaining a third-party closing opinion letter in 

lending and acquisition transactions usually begins before the deal 
documents are completed. A request for the opinion is generated by 
the opinion recipient’s attorney. This request is refined through dis-
cussion and negotiation. An Agreement closing condition that 
describes the third-party closing opinion letter to be given is referred 
to as the “opinion requirement.”
8. See Fortress Credit Corp. v. Dechert LLP, 89 A.D.2d 615, 934 N.Y.S.2d 119 
(2011). Opinions that are primarily factual in nature are sometimes 
referred to as “confirmations.” Using that term, however, does not change 
the meaning of the opinion given or the responsibility for it.

9. See Volume 1, Chapter 3, section 3:11, infra, and ABA Principles, I.D, 
attached as Appendix B, infra.

10. See section 1:8, infra.
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In transactions involving investments by many, passive investors 
(“passive, multi-investor transactions”), the first draft of the third-
party closing opinion letter ordinarily does not originate with the 
opinion recipient’s attorney. The attorney for the entity offering the 
investment, such as the general partner for a partnership or the man-
aging member of an LLC, ordinarily prepares an initial draft. It rep-
resents the offeror ’s perception of the passive, multi-investors’ 
opinion needs, often in consultation with attorneys for major, passive 
investors.

§ 1:1.4 Third-Party Closing Opinion Preparer 
Concept 

Closing opinion letters are given by law firms. Those opinion let-
ters reflect the firm’s view of the law but do not reflect the factual 
knowledge of every attorney in the firm. TriBar II articulated a new 
way to describe how opinion preparers deal with information within 
the opinion giver firm. While the opinion is “given” by the opinion 
giver firm, the firm acts through its agents, its partners and associates. 
Those that prepare any part of a closing opinion are each referred to 
as an “opinion preparer.” 

The knowledge that is utilized in giving a closing opinion is that of 
the “opinion preparers,” the partners and associates working on the 
various parts of the opinion. No attempt is made to gather relevant 
information from all the law firm files or from attorneys in the firm 
not working on the closing opinions. 

That is so because any attempt to gather relevant information from 
any significant number of people within any firm of size (even if the 
group were limited to those who are working on the transaction or 
have worked for the client in recent times) would almost certainly fail. 
Any requirement that a closing opinion reflect all factual information 
known to all in the firm would frequently preclude the giving of clos-
ing opinions. The inquiry required (all information relevant to the 
opinions to be given) is too broad, too costly and too slow to gather to 
permit an expeditious closing. A full review of the office files, even if 
limited to the files for the client, would fail for the same reasons.

One may ask why more searching inquiries are made connected 
with annual audit inquiry letters. The task of giving a third-party clos-
ing opinion is quite different from responding to an accountant’s 
annual audit request letter. The audit request letter is ordinarily 
restricted to claims against the client and relates to a period which is 
past. The third-party closing opinion letter typically covers a number 
6
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of issues, some of which involve future events, and thus is far more 
complex. In addition, the third-party closing opinion letter typically 
must be prepared at the same time that the transaction documents are 
being completed. But, it is often only as the transaction documents are 
being completed that the opinion issues become clear.

The opinion preparer concept sensibly balances the opinion giver’s 
interests and the opinion recipient’s interests. It recognizes that efforts 
to broaden the information available to those who prepare opinions 
must have commercially reasonable limits.

Different attorneys from the third-party closing opinion giver law 
firm may work on different opinions. They are all opinion preparers, 
but, only regarding the closing opinion on which that attorney actu-
ally worked. They do, however, have an obligation to talk with other 
attorneys in their law firm, if they know the other attorneys are likely 
to have pertinent knowledge about facts connected to at least one of 
the requested opinions.11

§ 1:2 Third-Party Closing Opinion Rationale: 
One Aspect of Business Due Diligence

Quite sensibly, the business community seeks assurance that:
(a) property delivered at a closing, such as stock, has the desired 

legal characteristics; and
(b) the various provisions of a complex Agreement, which pur-

port to give a set of rights to a party to an Agreement, will be 
given effect by the courts.12

But, our legal system is dispute-oriented. No judicial or adminis-
trative procedure is available to provide such an assurance prior to a 
dispute arising and being resolved. Even when a dispute arises, the 
court’s determination relates only to the disputed portion of an 
Agreement. Therefore, before “closing,” one or more parties to an 
Agreement often turn to the “other side’s” attorney, to provide certain 
professional judgments regarding the transaction in a closing opinion 
letter.
11. The most well-known case on point is Dean Foods Co. v. Pappathanasi, 18 
Mass. L. Rptr. 598, 2004 WL 3019442 (Mass. Super. Ct. 2004) (author was 
expert witness).

12. See the discussion of categories of rights in Volume 1, Chapter 7, section 
7:2, infra. There usually are “remedies” to vindicate each right.
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The draft closing opinion letter is presented to be reviewed by the 
attorney for the opinion recipient. It supplements advice received by 
the opinion recipient from its own attorney. The closing opinion let-
ter’s acceptability is a condition precedent of the closing. Therefore, 
the opinion recipient does not have a duty to close the transaction, if 
the closing opinion is not in acceptable form. The opinion recipient 
seeks the closing opinion letter to reduce the business risk inherent in 
most Agreements.13

Closing opinions should deal with the opinion recipient’s practical 
concerns. The most familiar opinion is the “remedies” opinion. It 
relates to whether courts will enforce the various provisions of an 
Agreement. Parties to complex Agreements ordinarily negotiate for 
particular terms in those Agreements. They have a need to under-
stand whether, if contested, a court will enforce those terms.14

Often, a closing opinion is requested to the effect that the transac-
tion, which is the subject of the Agreement, does not violate the law. 
Some violations of law will void the Agreement, requiring a remedies 
opinion exception. Other violations of law, however, may result in a 
fine or an obligation to take some corrective action. In those situa-
tions, no remedies opinion exception results, since the Agreement 
provisions remain effective. Thus, the “no violation of law” opinion 
supplements the remedies opinion and provides advice as to viola-
tions of law that may turn out to be troublesome, although they do 
not void Agreement provisions.

Other closing opinions involving factual as well as legal elements 
are also common. For example, the opinion giver is sometimes asked 
to provide an opinion regarding the proper organization of the entity 
for which it acts and which is engaging in the Agreement.15 In a sale 
of stock, the seller’s attorney often provides an opinion that the stock 
is “duly authorized, validly issued, fully paid, and non-assessable.”16

Having paid for its stock, the buyer wants to know that it is properly 
13. Closing opinions might be replaced, if the insurance industry developed a 
way to insure against the risks involved without requiring a legal review 
similar to the closing opinion process.

14. The “remedies” opinion is generally discussed in Volume 1, Chapter 6, 
infra, and specifically discussed in connection with commercial real estate 
transactions in Volume 2, Chapter 6, infra. Some may argue that the reme-
dies opinion should not be a third-party opinion, but rather should come 
from the attorney for the party seeking advice.

15. See Volume 1, Chapter 9, section 9:3.1, infra.
16. See TriBar II § 6.2, attached as Appendix D, infra.
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issued and that no further payment regarding it may be required by 
the issuer.

Each party to a significant, proposed business arrangement consid-
ers the possibility that one or more other contracting parties may not 
fulfill each obligation under the Agreement. Financial, operational 
and reputational matters will be examined by the client. As to legal 
matters, a closing opinion may be sought from the law firm represent-
ing another party to the Agreement covering such concerns as:

(a) whether entry into the proposed agreement will cause a 
default under existing agreements of the other party;17

(b) whether any civil action or investigation affects the transac-
tion or the financial stability of the other party to the Agree-
ment;

(c) whether all of the undertakings of the other party to the 
Agreement, including remedies specified in the Agreement, 
will be given effect as written; and

(d) whether the other party to the Agreement has the capacity 
and authorization to enter into the Agreement.

§ 1:3 Closing Opinion Needs Are Primarily a Business 
Question

In theory, the need for a third-party closing opinion letter and its 
coverage is wholly a business matter. Yet, with little consultation with 
clients, attorneys routinely propose broad closing opinions to be 
given in the early drafts of documentation. The details of these opin-
ions are often modified as the facts involved and the opinion recipi-
ent’s needs become clearer. 

Within the business community, closing opinions are widely recog-
nized as an important part of the business due diligence involved in 
significant commercial transactions. Sometimes, opinion letters are 
required by regulatory authorities18 or by internal controls.19 The fol-
17. See Volume 1, Chapter 9, section 9:6.2, infra, as to closing opinions on 
breach or default under other agreements.

18. See, e.g., SEC Regulation S-K § 601 (17 C.F.R. § 229.601) (requiring opinions 
in connection with the registration of securities); N.Y. COMP. CODES R. & 
REGS. tit. 3, § 105.3(e)(8) (Supervisory Procedure, Commercial Banks) 
(requiring opinions in bank acquisitions and mergers regarding compli-
ance with applicable law).
9
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lowing questions tend to guide how closing opinion requests are for-
mulated: 

(a) What business diligence does the client need that can be pro-
vided by a closing opinion? 

(b) Is the use of a closing opinion cost-effective?20 and 
(c) Is there a better way to deal with the client’s diligence need 

than a closing opinion? 
Many parties to transactions are not willing to rely solely on 

Agreement representations and warranties from another party 
regarding factual matters. Consequently, they require a third-party 
closing opinion letter, which may contain more than one closing opin-
ion.21

Also, representations are sometimes provided, even when the rep-
resenting party realizes that it does not know all that is required to 
19. But, attorneys and the business community need to guard against seeking 
an opinion “so that there will be something for the files.” An opinion that 
is nearly devoid of useful content may tend to mislead. Such an opinion 
suggests diligence where there has been none. It may put an attorney in 
the position of assisting one level of a corporate bureaucracy (the line 
function) to mislead another (the staff function). Attorneys involved in 
such corporate gamesmanship are not conducting themselves in a profes-
sional manner. Their conduct may violate ethics rules and/or legal obliga-
tions to the client.

20. Third-party closing opinion letters can be expensive. Legal fees and costs 
tend to be paid by the opinion giver’s client. Consequently, the question of 
cost effectiveness may not be seen the same way by the two sides in a 
transaction involving a third-party closing opinion letter. Closing opinions 
are usually limited to the laws of specified jurisdictions. Consequently, 
even if an opinion is correct, it is not intended to address what will happen 
in all jurisdictions. For example, a court outside the specified jurisdictions, 
which is covered by the closing opinion, might choose to apply its own 
law. While a fifty-state opinion survey is not likely to be cost-effective, 
additional closing opinions covering the law of the one or two other juris-
dictions that are the most likely places for a complaint to be filed may be 
cost-effective.

21. There has been recent litigation in New York’s highest court on the ques-
tion of whether, in a non-opinion case, there can be reliance on a written 
representation, if the recipient takes no action to verify it. The court did 
not require the plaintiff to take further action to discover the fraud, hold-
ing, on a motion by the defendant to dismiss, that obtaining a written rep-
resentation and warranty was sufficient. See DDJ Mgmt., LLC v. Rhone 
Grp. L.L.C., 15 N.Y.3d 147, 905 N.Y.S.2d 118, 931 N.E.2d 87 (2010). 
10
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make the representation.22 Whether or not appropriate, that may be 
done because the representing party is prepared to be responsible for 
whatever is not known.23 

Opinion recipients are also typically concerned that, if the party 
making the representation does not understand the representation, for 
example, because it contains a legal conclusion, a breach of it may not 
provide a remedy.24 More importantly, the opinion recipient wants to 
know, at the outset, if there are likely to be problems enforcing the 
Agreement, should there be a default.

The opinion recipient often has specific rights under the Agree-
ment in case of a default. A representation that the rights are effective 
is seen as a mere repetition of the rights set forth in the Agreement. 
The opinion recipient, in requesting a closing opinion, seeks non-
party professional reassurance that the Agreement provisions will be 
enforced as negotiated.

There are other important, although perhaps more mundane, rea-
sons for closing opinions. The other party may use similar names for 
different entities owned by it. It will be important to the opinion 
recipient that there has been a professional review of the proper par-
ties to the Agreement (which subsidiary is to provide the guarantee?), 
the degree of authorization required, (for example, is shareholder 
approval required?) and that the signer is authorized in a way that 
can be documented. The niceties of these questions may well escape a 
lay person, or an attorney without sufficient experience, knowledge 
and skill.

§ 1:4 Third-Party Closing Opinion; the Closing 
Opinion Letter As a Condition of Closing: 
“Agreement” Versus “Undertaking”

The delivery of a third-party closing opinion letter is ordinarily a 
condition required by the other party to a transaction to close the 
transaction. When parties enter into a complex Agreement, they usu-
22. A knowing misrepresentation may constitute fraud. The opinion preparer 
may not rely on unreliable information in giving an opinion. Permitting 
the client to misrepresent may involve liability to the client and the opin-
ion recipient. See Volume 1, Chapter 5, section 5:11, infra.

23. For example, obtaining evidence of good standing directly from state 
authorities is ordinarily an effective substitute for a “good standing” opin-
ion. See Volume 1, Chapter 9, section 9:3.2, infra. 

24. See Nat’l Conversion Corp. v. Cedar Bldg. Corp., 23 N.Y.2d 621, 246 N.E.2d 
351 (1969), which raises that question but does not so hold.
11
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ally provide for one or more “closings,” at which major obligations 
under the Agreement are simultaneously performed.25

Thus, “closing” an acquisition involves the exchange of assets or 
stock for the purchase price. A “closing” under a loan agreement 
involves transferring funds to the borrower, in exchange for agreed-
upon evidence of the debt. Some closings are quite formal occasions, at 
which the parties and their attorneys exchange relevant documents, 
including opinion letters. Many other closings are less formal, with the 
exchange of documents accomplished by pre-delivery of documents 
into an informal escrow or sometimes involving electronic delivery.

EULOGY FOR THE FACE-TO-FACE CLOSING

In days gone by, substantial transactions took months to complete. 
The closing was almost always face-to-face, although some parties 
and their attorneys attended through proxies who were empow-
ered to deliver documents. While some face-to-face closings re-
main, we seem to be rushing toward a system that involves less 
face-to-face communication between opinion givers and the attor-
neys for opinion recipients. Add to this the fact that deals are done 
much more quickly. Also because they are often done at a dis-
tance, transactions often involve attorneys who have not previously 
dealt with each other. Do these changes affect opinion practice?

Face-to-face discussions seem to provide an easier setting for 
compromise than email does. Also, the informality of face-to-face 
discussion provides a way for attorneys to assess the style and 
sophistication of attorneys on the other side. Negotiations proceed 
more effectively when each side can accurately assess the other. 
That is not easily done without face-to-face communication. 
25. The closing will sometimes take place after the effective date of the Agree-
ment involved. The Agreement will contain the conditions of closing. If, as 
sometimes happens, the signing and closing are simultaneous, the condi-
tions of closing may serve as a closing checklist. Closing opinions are not 
rendered post-closing. An opinion recipient will ordinarily not be able to 
make a claim against an opinion giver, if it did not actually rely on the 
closing opinion in proceeding to close the transaction. Also, customary dil-
igence is geared to the closing date.
12
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§ 1:5 Client Is in Full Control of Closing Opinion 
Delivery to Third Party but Does Not Control 
Content of Closing Opinion

Only the client can authorize the delivery of third-party closing 
opinion letters to third parties. Therefore, an opinion giver will not 
ordinarily undertake in advance of closing any legal obligation to 
deliver an opinion to a third party. The primary reasons are that: 

(a) an appropriate closing opinion letter can contain materials 
that the client does not want disclosed; and

(b) it is not possible to know in advance of the closing whether, at 
the time the closing opinion is to be given, an appropriate 
third-party closing opinion letter that conforms to the closing 
opinions required by the Agreement can be given.26 

Typically, the closing opinion letter will be a condition of closing. If 
the client wishes to close, or to avoid some consequence of not clos-
ing, the client will request that its law firm deliver the proposed clos-
ing opinion letter to the third party. Ordinarily, authorization to 
deliver an opinion is informally given or is inferred by the opinion 
giver from the circumstances. 

The third-party closing opinion letter states the entire closing 
opinion given. No representation beyond that stated is implied. It 
is not, however, clear how a court would deal with a material 
misrepresentation by the opinion giver (even perhaps an innocent 
one informally given) that influenced acceptance of a closing 
opinion (for example, a statement that “we have proofread it, it is 
the same as the draft yesterday”). In the past, claims did not seem 
to arise out of face-to-face negotiations that may have involved 
informal representations by the opinion giver. Greater care may 
be required now when informal representations in emails are likely 
to compensate for a lack of face-to-face contact.
26. Some clients may prematurely urge attorneys to agree that they will give 
certain closing opinions, in order to increase the chance that a proposed 
transaction will close. An attorney, who agrees to do so in advance of the 
closing, risks liability either to the client, for not giving the agreed upon 
closing opinions, or to third parties (and possibly the client), if inappropri-
ate closing opinions are given.
13
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Opinion preparers have a duty to deliver fair and objective opin-
ions. If an appropriate closing opinion letter cannot be given or if the 
client objects to disclosures27 required to make a closing opinion fair 
and objective, the opinion giver must withhold the opinion letter. To 
retain the ability to do that, the opinion giver can have no obligation 
to the third party to deliver the closing opinion.

§ 1:6 Third-Party Closing Opinion Acceptability

§ 1:6.1 The Two Faces of Closing Opinion 
Acceptability

As is discussed in more detail below, two quite different questions 
are presented regarding the acceptability to the opinion recipient of a 
closing opinion letter.28 The first question is whether the opinion 
giver firm is acceptable. If it is not, the opinion giver law firm must be 
replaced or its advice supplemented by another law firm. The second 
question is whether the closing opinion letter itself is acceptable, both 
regarding its specific content and its form. If the opinion letter itself is 
not acceptable, negotiations to change it may take place. But, if negoti-
ations fail, another opinion giver may be requested to deliver the 
opinion. If that does not occur, the transaction may not close, because 
the opinion is a condition of closing.

While any closing opinion given must be “fair and objective,” the 
opinion giver does not present itself as “independent” of the client to 
any degree. Indeed, the opinion giver represents its client on the 
“other side” of the transaction at the time it gives the closing opinion. 
Acceptance of the opinion giver29 necessarily requires acceptance by 
the opinion recipient of the primacy of the opinion giver’s attorney-
client relationship.
27. See ABA Model Rules 1.6, 1.16 and 4.1, which have been adopted in some 
form by 49 states as to protection for client confidences and secrets. Effec-
tive as of April 1, 2009, New York adopted the ABA Model Rules. In Cali-
fornia, the numbering is different and the ethics rules incorporate aspects 
of the ABA Model Rules of Professional Conduct, the ABA Model Code of 
Professional Responsibility as well as other material. An obligation to the 
client to deliver a closing opinion is therefore problematic, since such an 
obligation would be undertaken before all diligence was done.

28. A different question is presented when an opinion preparer determines 
whether to rely on counsel providing an opinion that supplements its own 
opinion. See Volume 1, Chapter 2, section 2:10, infra.

29. See section 1:6.2, supra.
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§ 1:6.2 Acceptability of the Opinion Giver
At the outset of negotiations that are expected to lead to an Agree-

ment, the prospective opinion recipients and their attorneys must 
consider whether they are prepared to rely on the closing opinions of 
attorneys for other parties to the proposed transaction. This is a 
threshold issue. It should be distinguished from accepting the specific 
content and form of a closing opinion. That subject is dealt with in 
section 1:6:3.30

A reputation for thoughtfulness and experience in similar transac-
tions is a good starting point for a prospective opinion recipient and 
its attorney to evaluate the law firm that will be the third-party clos-
ing opinion giver. If the opinion preparer is known to be capable, the 
opinion giver will ordinarily be acceptable. If the opinion preparer is 
not known to the recipient or its counsel, the reputation of the law 
firm will be the determining factor. The opinion recipient will likely 
rely on its attorney regarding the reputation of the prospective opin-
ion giver law firm.

Business considerations sometimes result in accepting an opinion 
giver that has not demonstrated expertise. Obviously, the opinion is 
less useful as a matter of business due diligence in that case.

The acceptability issue initially arises when the transaction begins 
and sometimes becomes relevant again when the transaction docu-
ments are drafted. The acceptance of the law firm, which will handle 
the entire transaction for the other party, is usually understood to 
include the acceptability of the law firm as the opinion giver. Selection 
of the law firms may be made before the transaction’s details, includ-
ing the selection of the chosen law, are complete. Thus, one is some-
times faced with the opinion giver being apparently acceptable at the 
outset, but not when the transaction documents are drafted. 

The opinion giver may not be willing to give opinions on the law 
chosen to govern the transaction documents. The opinion recipient 
may not be willing to accept a remedies opinion from a law firm that 
has not worked on the transaction. But, in most situations, closing 
opinions regarding the law of a jurisdiction not covered by the lead 
attorney’s opinion can be covered by an opinion from an attorney in 
the chosen-law jurisdiction, in a manner acceptable to the opinion 
recipient.
30. Acceptability of the third-party closing opinion giver has limited applica-
tion in passive, multi-investor transactions. In such transactions, only the 
largest investors will have any say over the opinion giver.
15
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If the opinion recipient is not willing to rely on the proposed opin-
ion giver, that problem should be raised as early in the transaction as 
possible. The cost of bringing in other attorneys late in a transaction 
can be very high and the request to do so can delay or prevent closing 
the transaction.

Historically, inside attorneys’ opinions were often automatically 
deemed not acceptable. One reason was that inside attorneys often do 
not take a malpractice risk, since he or she can often rely on an indem-
nity available as an officer or employee for good faith efforts for the 
employer. Questions about expertise were often raised as well, since 
inside attorney were often less specialized in their work and thus 
might be less expert than an outside attorney selected to be the opin-
ion preparer. 

These issues have faded. Today’s inside attorney is often yester-
day’s senior outside attorney. Inside attorney opinions are now evalu-
ated by the same standards applicable to outside attorneys.31

§ 1:6.3 Acceptability of Opinion Letter Content: 
Opinion Limitations

Another aspect of opinion acceptability arises when the third-
party closing opinion preparer sends a draft of the proposed closing 
opinion letter to the opinion recipient’s attorney. Any duty of the 
opinion recipient’s attorney regarding the opinion is solely to its own 
client32 and normally must be relatively limited.33 An opinion recipi-
ent’s attorney does not ordinarily research the facts or law.34 Rather, 
he or she must determine: 

(a) whether the proposed opinion is regular on its face (that is, it 
makes sense); and 

(b) the extent to which it responds to each closing opinion 
requested. 

To the extent that the proposed response is limited (other than by 
general exceptions), the various types of exceptions, assumptions and 
disclosures,35 if material, should be brought to the opinion recipient’s 
attention to determine whether they are acceptable.

If the proposed closing opinion letter contains unanticipated 
exceptions, assumptions or disclosures, the opinion recipient and its 
attorney will need to evaluate whether:

(a) while unanticipated, they are acceptable or can be refined to 
become acceptable;
16
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(b) the exceptions, assumptions or disclosures can be avoided by 
changes in the transaction that can reasonably be accom-
plished in the available time; and

(c) if the exceptions, assumptions or disclosures are accepted, the 
problem areas involved in them can be dealt with to the satis-
faction of the opinion recipient by additional opinions of 
other attorneys or nonlegal diligence.

Assume that a manufacturing plant to be sold in a transaction is in 
a leased facility with only a year left in the lease term. The transfer of 
the lease is subject to the landlord’s consent, which has not been 
obtained. The closing opinion contains an exception relating to the 
consent. The opinion recipient must make a business evaluation of 
what will be required to obtain the consent or to move the manufac-
turing plant.

If the anticipated exception cannot be dealt with to the opinion 
recipient’s satisfaction, the transaction may fail over this issue. As to 
the opinion giver and its client, the opinion recipient should be under-
stood to have waived any opinion requested that was not actually 
given. Nevertheless, if the proposed opinion recipient specifically 
agreed that it will not require the closing opinion it requested, the 
31. See section 1:11, infra, Volume 1, Chapter 3, section 3:10, infra, and ABA 
Business Law Section, Committee on Legal Opinions, Closing Opinions of 
Inside Counsel, 58 BUS. LAW. 1127 (2003).

32. See Volume 1, Chapter 10, sections 10:1–10:3, infra.
33. Some third-party legal opinion letters state that they rely on the opinion of 

local or specialized counsel. The recipient of such an opinion will some-
times ask that the opinion giver state that the recipient is “justified in rely-
ing” on the local or specialized counsel opinion. See TriBar II § 5.1, 
attached as Appendix D, infra. Such an opinion restates the obvious. An 
opinion giver cannot rely on an opinion in giving its own opinion, unless 
it believes the opinion to be reliable. If the opinion requested were given, it 
would not constitute a conclusion that the local or specialized counsel 
opinion is correct. See Volume 1, Chapter 8, section 8:11.2, infra.

34. But, there can be a consequence if the opinion recipient and/or the opin-
ion recipient’s attorney do not read and do not carefully evaluate the 
third-party closing opinion. See Volume 1, Chapter 10, sections 10:1–10:3.

35. The restrictions may be in the form of exceptions, limitations, exclusions, 
assumptions, disclosures, factual statements or other forms. See TriBar II 
§ 1.9, attached as Appendix D, infra.
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opinion recipient’s attorney may wish to record that waiver in some 
manner.36

One can envision lawsuits, which might involve both the opinion 
recipient, as a defendant, and its attorney, as a witness, alleging 
unreasonable rejection of a proposed closing opinion letter. An opin-
ion recipient can try to use the unacceptability of an opinion to avoid 
closing a deal to which the opinion recipient is otherwise committed. 
In that connection, the language used in the relevant Agreement to 
describe the third-party closing opinion letter to be given may be sig-
nificant. Is the opinion to be acceptable to the opinion recipient or to 
its attorney? Unless the Agreement states otherwise, opinion accep-
tance must be on a commercially reasonable basis. 

§ 1:7 Duty to a Third Party—The Recipient’s Right to 
Rely on Third-Party Closing Opinions; Does 
Reliance Require That a Third-Party Closing 
Opinion Be Given at the Client’s Request?

By providing a closing opinion to a third party,37 an opinion giver 
provides advice to the third party. But, giving this advice does not 
mean the opinion giver becomes the attorney for the third party.38

Any such result would, in most instances, create an unacceptable con-
flict of interests.39 The advice to the third party is seen as an accept-
able extension of advice to the client. 
36. If there is not a clear protocol in dealing with the client regarding opinions 
received, an opinion recipient’s attorneys may prepare memoranda to the 
file or send the client memoranda that specify the actions taken regarding 
opinions received. Client waivers of opinion requirements would thus be 
recorded rather than merely presumed by acceptance of the opinion letter 
at closing.

37. The same effect can be achieved without addressing a closing opinion to a 
party seeking to rely on it. Closing opinions sometimes state that “a copy 
of this opinion is being furnished to [a third party] which may rely upon it 
as if the opinion had been addressed to it.”

38. See ABA Model Rule 2.3. See RESTATEMENT (THIRD) OF THE LAW GOVERN-
ING LAWYERS (2000), § 95 cmt. c.

39. Mega Grp., Inc. v. Pechenik & Curro, P.C., 32 A.D.3d 584, 819 N.Y.S.2d 796 
(3d Dept. 2006). The court expressly stated that disclosures by the opinion 
giver beyond the scope of the opinion letter would potentially have been 
restricted by the opinion giver’s confidentiality obligations to the client.
18
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By delivering a closing opinion letter to a third party, the opinion 
giver undertakes to provide a “fair and objective opinion.”40 Prior to 
delivering the opinion, the opinion giver ordinarily undertakes no 
responsibility to the third party. 

The third party seeks these opinions, expecting they are correct, or 
at least are responsibly prepared. If an attorney has not met profes-
sional standards in preparing a closing opinion, in most jurisdictions 
a claim is available to the third party.41

Absent an express right, which is stated in the closing opinion let-
ter, the opinion recipient is not entitled to rely:

(a) on a closing opinion given in a similar transaction, but not in 
the transaction at hand; or 

(b) on a closing opinion given to others, but not to it. 
Therefore, closing opinions are ordinarily significant only in con-

nection with the particular closing for which they form a part.42

Courts have sometimes allowed a non-addressee of a closing opin-
ion (who is not specifically given reliance rights by the opinion giver) 
to make a claim under it.43 Conservative practice suggests that an 
attorney who receives an opinion in behalf of a party that intends to 
rely upon a closing opinion, but is not the addressee, obtain the opin-
ion giver’s written agreement that the opinion recipient is permitted 
to rely on the opinion. The usages “reliance rights” and the “right to 
rely” on a closing opinion mean the recipient of a closing opinion let-
ter, that does not meet professional standards and causes damage, has 
a cause of action against the opinion preparer(s) and the opinion 
giver, if there has been reliance on the closing opinion. 

The opinion recipient’s right to rely is not typically conditioned 
upon its doing diligence of any kind. An exception may exist, if the 
proposed closing opinion letter or the circumstances indicate to the 
opinion recipient or its attorney that reliance is not warranted, with-
out some actual investigation.44
40. See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS (2000), § 95 
cmt. c.

41. See Volume 3, Chapter 2, infra.
42. See Volume 1, Chapter 3, section 3:3.7, infra
43. See the discussion of addressee-reliance rights in Volume 1, Chapter 8, sec-

tions 8:5.3 and 8:5.4, infra.
44. See DDJ Mgmt., LLC v. Rhone Grp. L.L.C., 15 N.Y.3d 147, 905 N.Y.S.2d 118, 

931 N.E.2d 87 (2010). It does not involve an opinion letter, but appears to 
set the rules for reliance on misrepresentations in New York.
19
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But, there is one poorly reasoned, federal appellate decision to the 
contrary. Specifically, in Greyhound Leasing & Financial Corp. v. Norwest 
Bank,45 the Eighth Circuit Court of Appeals denied a claim against an 
opinion giver, because the opinion recipient has not undertaken dili-
gence regarding the third-party opinion.

Some closing opinion letters contain a statement that the opinions 
are given at the client’s request. Such statements arise out of a concept 
that was generated by the Bank of Kuwait case. In that case, an attorney 
prepared a third-party closing opinion letter to facilitate a closing, in 
addition to the closing opinions required by the Agreement, which 
were conditions of closing the transaction. The court used the lack of a 
client request as a basis for denying opinion giver liability. Such an 
approach has no basis in custom, in prior court decisions or in subse-
quent court decisions. 

The opinion preparer and the opinion giver in Bank of Kuwait were 
certainly acting for the client’s benefit and there was no concern 
expressed about disclosing client information.46 Nevertheless, some 
opinion recipients request a statement in the closing opinion letter 
that the opinions are given at the client’s request. Even based on the 
Bank of Kuwait decision, no such statement is required, unless an opin-
ion is given that is not within the ambit of the Agreement’s conditions 
of closing. 

The Bank of Kuwait decision’s premise is that a closing opinion, 
which is not given at the client’s request, is somehow not worthy of 
reliance. It is difficult to envision an opinion truly given by an attor-
ney as a volunteer, rather than for the client’s benefit. Thus, it is diffi-
cult to justify the Bank of Kuwait holding or its reasoning. To date, it 
has not been followed nor, in our opinion, is it likely to be followed. 
On the other hand, a statement that the opinions are given at the cli-
ent’s request is not objectionable.
45. Greyhound Leasing & Fin. Corp. v. Norwest Bank, 854 F.2d 1122 (8th Cir. 
1988). The case has never been followed in a published decision. The 
authors believe the decision is wrongly decided regarding any duty of dil-
igence by the opinion recipient.

46. In addition to not being followed, that decision has only been cited once in 
a published decision, by the same court in a related matter. United Bank of 
Kuwait PLC v. Enventure Energy Enhanced Oil Recovery Assocs., 763 F. 
Supp. 729 (S.D.N.Y. 1990).
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§ 1:8 The Empty Closing Opinion Problem
Third-party closing opinion preparers indicate gaps in diligence 

and problem areas in opinions by including various exceptions, 
assumptions and disclosures. Limitations and exclusions are types of 
exceptions.47

Giving appropriate consideration to applicable exceptions and 
assumptions, a closing opinion can mean nothing, or virtually noth-
ing. Why give such an opinion? Consider the situation of the closing 
opinion giver, who is to provide a closing opinion letter to a lender 
relating to various loan documents. The lender is based in another 
state, as to whose law the opinion giver is not willing to give legal 
opinions. When the opinion request arrives, it includes a request for a 
remedies opinion as to the various loan documents, all governed by 
the law of the state in which the lender is based.

Assume that the attorney provides a third-party closing opinion 
letter containing the remedies opinion language requested. But, the 
opinion letter provision relating to the laws covered by the opinion 
letter does not include the law that is chosen to govern the loan docu-
ments. Customary practice means that the opinion letter provision 
that describes the laws covered has the effect of excluding any opin-
ion in any jurisdiction that is not specifically included.48

The opinion recipient is represented by an attorney and ought not 
to be able to claim that it was misled. The opinion giver, however, must 
face the question of whether giving an opinion in this form makes 
good sense. The authors believe that, for at least two reasons, closing 
opinions without meaningful content should not be given:

(a) If a dispute develops, a judge or an arbitrator may ignore cus-
tomary practice and, instead, apply to the closing opinions 
the rule of construction that all provisions are to be given 
meaning, if reasonably possible; and 

(b) Closing opinions, even if they are technically “correct,” may 
violate other law. A meaningless opinion, if delivery of it is 
material to a claim and fraud is involved, may be seen as evi-
dence of participation in such fraud. 
47. TriBar II § 1.9(i), attached as Appendix D, infra, and published at The 
TriBar Opinion Committee, Third-Party “Closing” Opinions, § 1.9(i), 53 BUS. 
LAW. 591 (1998). 

48. See Volume 1, Chapter 3, section 3:7, infra. See TriBar II §§ 4.2 and 4.6, 
attached as Appendix D, infra.
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If the recipient insists on receiving a no-content closing opinion, 
consider whether to disclose in the opinion letter (or otherwise) that 
the closing opinion is without content. There are ways to provide a 
meaningful opinion in the situation described.49

§ 1:9 Avoiding Over-Exceptioning
Opinion recipients routinely accept certain exceptions (and certain 

assumptions which may be the equivalent to exceptions). Some excep-
tions may limit the availability of information that is not important to 
the opinion recipient. Some exceptions may limit the opinion in areas 
that the opinion recipient is satisfied to exclude from the opinion let-
ter, since an opinion (if given) would comment on risks that the opin-
ion recipient knows about and has assessed with its own attorney. 
These exceptions are proper and should be acceptable to the opinion 
recipient.

Some exceptions, however, are simply surplusage. Examples of 
surplusage include: 

(a) comment on matters not covered by the opinion letter; or 
(b) matters that are understood without a stated exception or 

assumption.50

Exceptions that are surplusage may tend to confuse both the opin-
ion preparer and the opinion recipient’s attorney. Confusion can 
result from the sheer volume of exceptions taken, for example, when a 
“kitchen sink” style, closing opinion is rendered. Many of the 
“kitchen sink” exceptions do not even relate to the transaction at 
hand. An example is an exception regarding a limitation on interest 
provision, if there is no loan involved.

Exceptions relevant to the transaction may also be surplusage, 
because they suggest a problem when there is none. An example is an 
exception regarding the effectiveness of a jury waiver, when such a 
waiver is enforced in the chosen-law jurisdiction. A similar exception, 
which is also surplusage, involves stating that a court might not grant 
an injunction or other equitable relief, because these matters are 
always understood to be in the court’s discretion.
49. See Volume 1, Chapter 7, section 7:5.3, infra and TriBar II § 4.6, attached as 
Appendix D, infra.

50. See The TriBar Opinion Committee, The Remedies Opinion—Deciding When 
to Include Exceptions and Assumptions, 59 BUS. LAW. 1483 (2004).
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The chosen law of the Agreement does not always apply to the 
conveyance of certain property subject to the Agreement. For exam-
ple, an acquisition Agreement governed by New York law may 
include real estate in New Jersey. In such situations, some opinion 
preparers include exceptions, which state that the opinion letter does 
not cover matters governed by the law of the other jurisdictions. Such 
an exception is surplusage, if the opinion letter contains a characteris-
tic provision that specifies the laws covered by the opinion letter. The 
characteristic provision is read to exclude all laws not specified how-
ever arising. Similarly, it is not customary to include exceptions, 
which do nothing more than draw attention to a clause in the Agree-
ment stating that the dispute is subject to arbitration or to differing 
procedural rules, if the matter is litigated outside the state courts of 
the chosen-law state.

There is no justification for the use of “kitchen sink” exception 
forms. The opinion recipient and its attorney are expected to request 
opinions only about relevant matters. The opinion giver must follow 
the same approach in responding, if the closing opinion practice is to 
make economic sense.51

§ 1:10 Additional Third-Party Closing Opinions: Local 
Attorney; Specialized Attorney; Inside Attorney; 
“Additional Opinion Attorney”

Sometimes, the third-party closing opinion preparer who is han-
dling the transaction (the “principal opinion preparer”) declines to 
give a closing opinion that is requested, although it is recognized that 
another law firm with different expertise would do so. That occurs 
often when opinions in specialized areas, for example, tax and intel-
lectual property, are required. It also occurs when opinion preparers 
are not willing to opine on the law of a jurisdiction that is relevant in 
the transaction. In these situations, local or specialized attorneys may 
be able to provide the needed closing opinion. 
51. See ABA Guidelines II §§ 1.2, 1.3, and 2.2, attached as Appendix A, infra. 
See also TriBar II at 600, attached as Appendix D, infra, and The TriBar 
Opinion Committee, The TriBar Report: Legal Opinions to Third Parties: An 
Easier Path [hereinafter “TriBar I”], 34 BUS. LAW. 1891 (1979). See Field, 
Reject “Kitchen Sink” Responses to Opinion Letters, 5 BUS. L. TODAY 57 
(May/June 2002).
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In some cases, the principal opinion preparers will want inside 
attorneys to give certain opinions, because inside attorneys has better 
information than the principal opinion preparers have on the issue.52

One example is pending litigation. Opinion preparers who provide 
additional closing opinions are sometimes referred to in this book as 
the “additional opinion givers.” Their opinions are referred to in this 
book as “additional closing opinions.”

§ 1:11 Corporate Law Departments—Inside Attorney
Many corporate law departments conduct themselves like law 

firms (the “law firm model”). Its members are supervised by senior 
attorneys. They rely on each other in rendering legal services to the 
corporation, or other entity. Some law departments, however, operate 
differently. Its members are not subject to centralized legal supervi-
sion (the “business model”). Its members work primarily for business 
units and report to business people. The usual rules apply to the 
acceptability of the opinion preparer. This is also discussed in section 
1:6.2. 

Inside attorneys often give third-party closing opinions. When 
they do, they tend to rely on others in the corporate law department 
regarding some part of or even all of the closing opinion letter. The 
practice of not disclosing that there has been reliance on other inside 
attorneys in opinion letters is clear, but its rationale is not.

The opinion recipient usually has obtained representations in the 
deal documents, typically from the employer entity, covering most 
matters in the closing opinion letter. In obtaining the closing opinion 
letter, the opinion recipient seeks individual and professional respon-
sibility of the opinion preparer rather than mere repetition of the 
employer ’s representation. Under customary practice, those who 
anonymously aid the inside opinion preparer appear to take on no 
responsibility to the opinion recipient. Only the inside opinion giver 
takes on responsibility to the opinion recipient.
52. See ABA Guidelines II §§ 1.2, 1.3, and 2.2, attached as Appendix A, infra, 
published at ABA Section of Business Law, Guidelines for the Preparation of 
Closing Opinions, 57 BUS. LAW. 875 (2002). See also TriBar II at 600, and 
TriBar I at 1895. See Field, Reject “Kitchen Sink” Responses to Opinion Letters, 
5 BUS. L. TODAY 57 (May/June 2002).
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An ABA Business Law Section Legal Opinions Committee Report 
entitled Closing Opinions of Inside Attorneys  (“Inside Counsel 
Report”)53 focused attention on opinions rendered by inside attor-
neys. The Inside Counsel Report is particularly important, because 
there has been little written on closing opinion letters prepared by 
inside attorneys. Recipients of opinion letters envision inside attor-
neys opinions as being on par with those of outside attorneys. The 
Inside Counsel Report supports that approach by indicating that the 
standards applicable to closing opinions prepared by inside attorneys 
are the same as those that apply to outside attorneys. But, the setting 
in which opinions are given is different from that applicable to out-
side attorneys.

First, inside attorneys customarily sign as individuals. That is so, 
even if the inside attorney identifies himself or herself with a corpo-
rate title in the opinion letter (for example, Vice-President and Associ-
ate General Counsel). Outside attorneys usually sign on behalf of 
their law firms, unless they are a solo practitioner. 

Second, most inside attorneys’ opinions are given on the letterhead 
of the inside attorneys’ employers, rather than on the inside attorneys’ 
letterhead. Using employer stationery is understood not to shift 
responsibility for the closing opinion from the inside attorney to the 
employer. The opinion letter is a professional judgment for which 
only the inside attorney, who signs the opinion letter, is responsible.

Third, as with outside attorneys, a central issue in giving the opin-
ion is competence. Admission to practice in the jurisdiction whose 
law is chosen to govern the documents in a transaction is probably not 
relevant to whether an attorney is competent. Even an experienced 
business attorney will have limited competence the first time he or 
she handles a type of transaction, regardless of the chosen law. But, 
attorneys who work as a part of a cohesive group that handles a nar-
row range of transactions will ordinarily find it relatively easy to 
achieve and maintain competence in that narrow range. They work on 
many similar transactions and come into contact with attorneys on the 
other sides of these transactions. 

Many inside attorneys’ staffs are too small or in too many locations 
to develop cohesive specialist groups. Therefore, such inside attor-
53. Id. The ABA Section of the Business Law Legal Opinions Committee has 
published a brief report on Inside Counsel Opinions, entitled Closing Opin-
ions of Inside Counsel, 58 BUS. LAW. 1127 (2003), attached as Appendix K, 
infra.
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neys’ staffs have the same problem that smaller firms and solo practi-
tioners do. Some small firms opt to become specialists. Others exclude 
certain types of transactions from their practice. Sometimes, compe-
tence problems are exaggerated by frequent movements from one 
jurisdiction to another, for the employer’s convenience.

Competence can be achieved and maintained, even when attor-
neys are not in specialized groups. Doing so, however, may not be 
easy, particularly if the attorney involved, whether an inside attorney 
or outside attorney, has limited access to relevant CLE programs. That 
may be a particular problem for attorneys who are based outside the 
United States or in small cities. One approach to maintaining compe-
tence is likely to be taken, if the inside attorneys involved form a 
cohesive group and work in close proximity with one another. 
Another approach may be required if attorneys are not in day-by-day 
contact or if they have been recruited from different legal organiza-
tions. 

As local and specialized outside attorneys often do, inside attor-
neys sometimes are asked to provide a limited, additional closing 
opinion regarding only certain issues, perhaps on litigation affecting 
the transaction. A local and specialized outside attorney is selected, 
because of his or her competence in the opinions to be covered. But, 
inside attorneys may be selected only because outside attorneys have 
declined to give the particular closing opinions. 

Being an inside attorney does not automatically provide access to 
all corporate information. Other inside attorneys, or even non-
attorneys, may have the requisite information. Inside attorneys’ opin-
ions must meet the same standards as outside attorneys’ closing opin-
ions. Thus, a proper factual basis for the opinions must be established.

Fourth, an erroneous closing opinion creates potential for opinion 
giver liability to third parties and possibly to the employer. Many law 
firms have malpractice insurance that covers most defense costs and, 
subject to occurrence and aggregate limits, coverage for damages. 
Few law departments have such coverage. Malpractice defense costs 
for inside attorneys are typically a personal responsibility, except to 
the extent covered by indemnification, officers’ and directors’ liability 
insurance or by a corporate policy to pay for the defense. Indemnifica-
tion may be limited to corporate officers, a group that may not include 
all inside opinion givers. This exposure is complicated by the respon-
sibility that inside attorneys have for the work product of others on 
the inside attorneys’ staff that is included in the closing opinion.
26



Third-Party Closing Opinions; Basic Concepts, Duties and Roles § 1:11

Vol 1_01_Legal Opinions.fm  Page 27  Tuesday, April 22, 2014  1:53 PM
Fifth, inside attorneys may have a disproportionate share of the 
difficult task of reviewing closing opinions involving transactions in 
which they have not handled the transaction itself, but only the opin-
ion review. 
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