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§ 7:1 Large Business and International Division

In 2012, the Commissioner of the Large Business and International
(LB&I) division of the Internal Revenue Service (IRS or “Service”),
realigned LB&I division’s structure in an effort to make the division
more agile, efficient and consistent in its ongoing operations. The
change was effective on October 1, 2012.1 The 2012 realignment
consists of six groups of industries and one examination support
function. Although LB&I retained its current six-industry organiza-
tional structure it realigned industries so they follow more contiguous
geographic boundaries.

• Communications, Technology and Media (consisting of tax-
payers related to computer production, media (including com-
munication and software), sports franchises, and recreational
firms. There are approximately 15,300 taxpayers comprised of
1,100 large businesses and 14,200 mid-size businesses.).

• Financial Services (taxpayers related to commercial and foreign
banking, securities, insurance companies, investment bankers,
mutual funds, law and accounting firms, and other financial
intermediaries. There are more than 43,000 taxpayers in this
category.).

• Heavy Manufacturing and Pharmaceuticals Transportation
(manufacturing processes, aerospace, and the development
and manufacture of pharmaceutical and biotechnology
products).

1. On October 1, 2010, the former Large and Mid-Size Business (LMSB)
division reorganized and changed its name to the Large Business and
International (LB&I) Division. The organizational shift was intended to
place greater emphasis on international compliance for U.S. businesses.
The LB&I organization was expected to enhance the then current Inter-
national program by adding additional resources. Most of the additional
examiners, economists and technical staff were current employees who
specialize in international issues within other parts of the old LMSB.

The IRS established the 2010 realignment in an effort to strengthen
international tax compliance for individuals and corporations in several
ways, including identifying emerging international compliance issues
more quickly; removing geographic barriers, allowing for the dedication
of IRS experts to the most pressing international issues; increasing inter-
national specialization among IRS staff by creating economies of scale and
improving IRS international coordination; ensuring the right compliance
resources are allocated to the right cases; consolidating oversight of
international information reporting and implementing new programs,
such as the Foreign Account Tax Compliance Act (FATCA); coordinating
the Competent Authority more closely with field staff that originate cases,
especially those dealing with transfer pricing; and centralizing and enhanc-
ing the IRS’s focus on transfer pricing.
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• Natural Resources and Construction (consisting of over 17,000
large and mid-size businesses that are engaged in the oil and
gas, mining, utilities, forestry, chemical, waste management,
and construction industries).

• Retailers, Food, Transportation and Healthcare (consists of
approximately 300 large and 18,000 mid-size taxpayers with
assets greater than $10 million dealing in food and beverages,
retailing, hotels, transportation, agricultural commodities,
farms and healthcare).

• Global High Wealth (high wealth individuals and the networks
of enterprises and entities they control. The Group was created
to try and better assess the perceived risks such arrangements
pose to tax compliance and the integrity of the tax system.).

The Field Specialists organization was also realigned within the
LB&I industries. Computer Audit Specialists joined the RFTH Indus-
try, engineers joined the NRC (Natural Resources and Construction)
Industry, and Financial Products Specialists became part of the
Financial Services Industry. Employment Tax Specialists became
part of the SB/SE Specialty Programs group. These changes were
intended to apply LB&I’s resources to examine cases more strategi-
cally, better manage its casework and ensure more consistent execu-
tion and resolution of its examinations, and provided synergies
between agents and specialists, in an effort to strengthen the industry
groups and help them to more efficiently identify the important tax
issues.

After the realignment, there are twenty-two territory managers
reporting to different DFOs. Twenty-five team managers are reporting
to different territory managers than they previously did. However, most
field teams remained intact and employees continued to report to their
current team managers. The Global High Wealth Industry was unaf-
fected by the 2012 realignment.

The LB&I division also formed a new Shared Support group with
its own director. These functions include Business Systems Planning,
Management & Finance, and Planning, Analysis, Inventory and
Research. This change allows the Deputy Commissioner (Operations)
to focus exclusively on domestic strategy and operations and was
renamed Deputy Commissioner (Domestic).

The Assistant Deputy Commissioner (International) oversees
many aspects of tax treaty administration, including the new Treaty
Assistance and Interpretation Team (TAIT), the Exchange of Informa-
tion Program, Joint International Tax Shelter Information Centre

§ 7:1Large Case Examinations

7–5(IRS, Rel. #8, 5/14)



(JITSIC), and LB&I’s support of the Treasury Department in Treaty
and TIEA negotiations. The ADCI also oversees and coordinates
LB&I’s foreign posts, cross-BOD strategic initiatives, and participation
in multinational organizations such as the Organization for Economic
Cooperation & Development (OECD) and Centro Interamericano
de Administraciones Tributarias (CIAT). In addition, International
handles transfer pricing, cross-border coordination of international
issues, individual compliance and business compliance.

In January of 2012, the IRS created its advance pricing and mutual
agreement (APMA) program under LB&I’s jurisdiction with the
goal of bringing efficiencies as well as quality enhancements to the
Advance Pricing Agreement (APA) program and the double tax func-
tions. The APA and the U.S. Competent Authority office were pre-
viously under the jurisdiction of the IRS Office of Chief Counsel and
were transferred to an office under the transfer pricing director in the
IRS Large Business and International Division’s international opera-
tion. Both the old LMSB and the 2010 LB&I organizational structure
contrasts to the former geographic alignment, which used to be the
cornerstone of the Service’s organization.2 After the service’s restruc-
turing in 1998, LMSB cases were assigned and managed by the new
line of business structure. Ironically, the 2012 realignment is moving
back to a more geographic organizational structure.

§ 7:2 What Is a Large Case Audit?

A large case audit is an examination of the taxpayer ’s return to
verify the income, deductions, credits and other benefits to ensure the
correct tax liability for those taxpayers with assets over $10 million.
Large case examinations fall into two categories, Industry Cases (IC)
or Coordinated Industry Cases (CIC).3 The Service uses a point
system in order to determine whether the taxpayer ’s examination
falls into the IC or CIC category.4 The Internal Revenue Manual
(IRM)5 sets forth the criteria the Service uses to identify which
taxpayers will be part of the CIC Program. The formula awards points
for each of the following factors:

• the gross assets of the entity and all effectively controlled
domestic and foreign entities;

2. For a brief discussion of the former IRS organization, see chapter 3,
Organization of the IRS.

3. Previously referred to as Coordinated Examination Program (CEP).
4. IRM 4.46.2-2 Responsibility (03-01-2006).
5. The IRM provides policies and regulations for all IRS employees and is

available on-line at www.irs.gov/irm.
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• the gross receipts of the entity and all effectively controlled
domestic and foreign entities;

• the number of operating entities;

• the number of separate industries involved;

• the number of team members and specialists required; and

• the estimated support work required of other Revenue Agents.

In addition, the IRS has the option of classifying a taxpayer as CIC
even if it does not meet the point criteria of the IRM, if the IRS deems
the return to be of sufficient complexity to warrant inclusion and
believes that it would benefit from the application of a team examina-
tion approach.6

The key differences between an IC examination and a CIC
examination involves the amount of resources applied and the time
the Service spends on the examination. Another key distinction is
that once a taxpayer is selected into the CIC program, that taxpayer is
generally under examination year after year, cycle after cycle.
Although there are situations when a taxpayer is dropped from the
CIC program, once labeled a CIC taxpayer, consider the company part
of the IRS examination family. Under the new LB&I structure and
other key initiatives, however, taxpayers may see more limited scope
audits and fewer CIC examinations and some increased focus on
passthroughs.

§ 7:2.1 Industry Case

An IC is considered any case that has not been identified as a CIC
and is subject to LB&I procedures and oversight. Most of the audit
procedures set out in the LB&I examination IRM sections pertain to
both IC and CIC taxpayers. However, Revenue Agents are to exercise
judgment as to the extent those procedures apply and the extent to
which an audit plan is designed. The degree of detail included in an
audit plan for each examination will depend upon the size of the case,
its complexity, and several other factors. Unlike a CIC examination,
an IC audit may have only one agent assigned or a team consisting of
other specialists, depending upon the issues present in an examina-
tion. It is not uncommon that a taxpayer will be assigned one or more
Revenue Agents, his or her manager plus an international agent and a
Computer Audit Specialists (CAS) as part of the examination team.

6. IRM 4.46.2.5 Point Criteria Factors (03-01-2006), Exhibit 4.46.2-2, Cri-
teria for the Identification of Coordinated Industry Case Program (www.
irs.gov/irm/part4/irm_04-046-002.html#d0e458).
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It is the lead IC agent’s decision whether to involve other specialists
as the examination progresses.

§ 7:2.2 Coordinated Industry Case

The CIC program replaced the Coordinated Examination Program
(CEP), which the IRS initiated in the late 1960s as a response to the
growth and increased complexity of large corporate organizations.
CIC was established with the objective of bringing all segments of a
business together for one concurrent examination with centralized
responsibility. CIC examinations are for large corporate taxpayers,
with specific criteria for size and complexity of audit. The CIC
examination will include the primary taxpayer and all of its effectively
controlled entities, plus those entities that are unrelated but asso-
ciated with the taxpayer in activities having significant tax conse-
quences. The name of the primary taxpayer is generally designated as
the name of the CIC examination where multiple entities are
involved.7 CIC is considered to be one of the Service’s most valuable
programs, due to the fact that it consists of approximately 20% of
exams resources, but results in about two-thirds of the proposed
dollar adjustments.8

In a CIC examination, the team consists of Revenue Agents and
specialists (such as engineer Revenue Agents, economists, interna-
tional examiners, computer audit specialists, excise tax Revenue
Agents, and employment tax Revenue Agents) who are assigned to
examine the taxpayer returns, along with a Team Coordinator9 and a
case manager who oversees the examination.10 The Team Manager is
the overall supervisor responsible for organizing the examination and
managing the IRS agents and specialists. The Team Manager consults
with the Technical Advisors in planning the audit, anticipates the
need for future technical advice, and generally is responsible for the
eventual outcome of the examination. Whereas the Team Coordina-
tor is a Revenue Agent assigned to coordinate the responsibilities of

7. IRM 4.46.2.1 Overview (03-01-2006).
8. In March of 2012, the Service announced it will review its CIC examina-

tion process with an eye toward modernizing its risk assessment cap-
abilities, improving its case development and resolutions, and by its
reliance on the Schedule UTPs and CAP it might be able to extend the
reach of its personnel to the many other compliance priorities which
warrant attention and away from CIC.

9. A Team Coordinator is a revenue agent assigned to a LB&I case, where one
or more team members or specialists contribute to the examination of the
case.

10. A Case Manager is also referred to as a Team Manager; agents use the
terms interchangeably.
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the audit team and ensure good communications within the team
and with the taxpayer. The Team Coordinator is involved with the
day-to-day task of keeping the examination team moving forward.
Additional Revenue Agents may be assigned to the team and their
duties are limited to various assigned tasks. Technical Advisors are
responsible for analyzing and coordinating significant industry issues.
The Technical Advisor will inform the team of current industry
issues, assist in identifying issues and work with the team in devel-
oping a legal position. The Technical Advisor is involved as a con-
sultant and does not have line authority over the Team Manager or
the Team Coordinator; their objective is to ensure uniform and
consistent treatment of issues among taxpayers. One of the first
team members to arrive at an examination is the Computer Audit
Specialists (CAS). The CAS is the IRS’s computer specialist in the
area of automatic data processing and record keeping. The CAS is
responsible for testing the accuracy and adequacy of the taxpayer ’s
systems and gathering data and synthesizing it for the other team
members. Other members of the team consist of engineers (who may
review research credits, depreciation, valuation, numerical or eco-
nomic analysis), economists (who may assist in Transfer Pricing or
valuation issues), financial products specialists (knowledgeable in
various kinds of financial products), international examiners (respon-
sible for the identification and coordination of international tax
issues), and employment and excise tax specialists. Each member of
the team reports to their functional manager and works as a team
member under the Team Coordinator. Above the Team Manager are the
Territory Manager, the Director of Field Operations, and then the
Industry Director.

If the issues are not agreed to during the examination, then the
Team Manager is responsible for reviewing the taxpayer ’s protest to
Appeals, reviewing the Service’s rebuttal to the protest and, if neces-
sary, recommending changes to the Revenue Agent’s Report (RAR)
before transferring the case to Appeals.

§ 7:3 LB&I Examination

Managing the IRS examination process can be intimidating for any
business and taxpayers need to not only prepare for the examination
but should have an understanding of the process. For purposes of this
chapter, both IC and CIC examinations are referred to as LB&I. If
there are any specific differences, it will be noted in the text; however,
some of the key administrative differences are as follows:
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IC CIC

Annual WorkPlan No Yes

Initial Risk Analysis Signed by
TM11

Signed
by TTY
MGR12

Mid-cycle Risk
Analysis

Signed
by TM

Signed
by TTY
MGR

Formal
Planning Meeting

No Yes

Formal
Opening Meeting

No Yes

Team Manager
Planning File

No Yes

Workpaper
Retention

No Yes

Pointing Required No Yes

Exam Plan Streamlined Yes

Revenue
Procedure 94-69

No Yes

Post-Exam Critique No Yes

Cycle Time Goals Nine months Eighteen months

LB&I uses several risk analysis systems and tools to determine
which returns should be examined. The Service uses electronic screen-
ing systems which rely on the use of taxpayers’ historical return data
and information collected from e-filed returns, including Form 8886
for Reportable Transactions, Forms 8275 and 8275-R used to acquire
accuracy-related penalty protection and the Schedule UTP. In addi-
tion, there are check-the-box questions on returns, such as Form
1120, Schedule B, question 10, which asks whether a position was
taken relative to Sec. 118, contributions to capital by a non-shareholder
(which is a tiered issue). There are also issues identified through
National Research Projects which might be evident from information
on returns and that impact the decision whether or not to examine

11. Team Manager.
12. Territory Manager.
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a return. The Service is also increasing its examination focus to
include partnership audits.13

The Service also uses publicly available information including SEC
filings that contain financial statements, financial statement tax
disclosures and other footnote disclosures, as well as other available
SEC information about restatements and sanctions. The IRS also
looks at public press reports, online searches, company websites,
announcements of M&A activity and lawsuits, and settlements
reported in the press.

Once selected for examination, there are a number of key steps
taken place behind the scenes. First, consideration is given to factors
that could prevent a Revenue Agent from initiating an examination.
These factors include a short statute of limitations, conflicts of
interest, and repetitive audits by the same examiner.14 The next step
in the process is the planning phase. The IRS views this planning
process as its single most important activity in properly conducting an
examination. The Service believes that intelligent, innovative plan-
ning and the development of a well-defined Examination Plan will
effectively serve the Team Manager in directing and controlling the
examination and will be of benefit to the taxpayer.

§ 7:3.1 IRS Currency Initiative

In 2004, the Service embarked on its currency initiative—a balanc-
ing act of conducting shorter audit cycles with quicker results without
jeopardizing compliance.15 The Service determined that providing
certainty and resolving controversies on a more contemporaneous
basis would assist it in timely identifying potential corporate scandals
or tax abuse. Since 2004, the Service has faced an additional challenge
in that a large of amount of experienced agents and managers were
eligible for retirement, and with a lack of resources the Service has had

13. Historically, the Service examined partnership returns at a much lower
rate than it audited corporation returns. In fiscal 2011, the IRS audited
13,770 partnership returns doubling the previous ten years’ audits but it
only represents 0.4% of the total partnership returns filed the previous year
(the comparable rate for corporations (excepting subchapter S entities) was
1.5% and appropriately 30%) and were closed without any change to the
partnership return.

14. IRS Policy Statement P-4-6 prohibits examiners and their managers
from examining or surveying a tax return if a relationship impairs impar-
tiality. A conflict of interest exists if an examiner ’s personal relationships
or private interests (usually of a financial or economic nature) conflict, or
raise a reasonable question of conflict, with the examiner ’s public duties and
responsibilities.

15. IRM 4.46.3.1.1 Currency in LB&I (07-26-2011).
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the difficult task of streamlining its audits in order for the currency
initiative to be effective. Former IRS Commissioner Mark Everson
stated that one of the Service’s goals would be to double the number of
corporate audits and bring corporate taxpayers’ audits current. Cur-
rency was defined as bringing its audit inventory to returns filed
within three years or less in the open examination cycle. Larger cases
were to be completed in two years, with the field audit report to be
ready in eighteen months. Over the last couple of years, there has been
a strong push on closing cases more quickly and evaluating older years
on the basis of potential adjustments, resulting in a better use of IRS
assets. The currency has been working in getting the cycle times
shorter and closer in time to the filing of the returns.

There are many reasons and benefits that examining returns in a
timely fashion is good for both the IRS and the taxpayer: (1) taxpayer
records are more easily accessible and available on current years;
(2) taxpayer personnel are more familiar with transactions selected
for examination and are more likely to be available; (3) resolution tools
could eliminate issues from future examinations; (4) the utilization
of pre-filing agreements for future returns is more feasible; and
(5) the Service sees a direct link between currency and improved
employee and taxpayer satisfaction.

The Currency Initiative has created many opportunities to resolve
cases more quickly at the examination level and has led to a push for
using various Alternative Dispute Resolution (ADR) techniques to
close cases. In 2006, the Service announced that it reduced audit cycle
time from thirty-seven months to twenty-nine months over a two-year
period for the very large coordinated industry taxpayers, and for
mid-size taxpayers audit cycle time has dropped from sixteen months
to thirteen months over the same period. Currency has allowed the
IRS to examine taxpayer records which are more easily accessible and
available for current years. Taxpayer personnel are more familiar with
current transactions selected for examination and are more likely to
have documentation readily available and have historical knowledge.
In addition, the Service has focused on resolution tools in an effort to
eliminate issues from future examinations, thereby reducing the
burden on both the Service and the taxpayer. Over the last couple of
years, there has been a general consensus that the Currency Initiative
has been favorable to both the Service and LB&I taxpayers. However,
this has put a strain on taxpayer resources as the Agents are pushing
for quicker IDR responses and creating some inflexibility in granting
additional time to respond to Notices of Proposed Adjustments or
thirty-day letters.

Over the years the Service has applied different methodologies to
achieve its currency goal. Some or all of the options below have been
employed by a Revenue Agent or Team Manager to improve currency:
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Limited-scope audits—Issues are identified and prioritized using
materiality thresholds through the risk analysis process. Limited scope
audits focus on the highest priority issues and limit the scope of an
examination by focusing on the materiality threshold. The key to this
type of audit is the definition of “materiality.” It appears the IRS has a
much lower threshold for materiality than would be expected by large
companies or typically applied by their financial statement auditors.
Taxpayers should discuss materiality with the team early in the process.

Skip-cycle examinations—The option of skipping a year or more of
examining a return in order to get current may be considered. The
Team Manager might consider requesting that the taxpayer file an
amended return in order to incorporate all carryover adjustments from
a prior cycle rather than conduct an examination.

Multi-year examinations—Sometimes currency can be accom-
plished by combining more than two years in a cycle or by adding a
year to the current cycle. The Team Manager should consider multi-
year examinations and use them if cases can be completed more
expediently by employing this option.

§ 7:3.2 IRS Planning Process

Typically, the first step in the IRS’s planning process is to perform
and document a preliminary risk analysis to determine if the case is
worthy of examination.16 This preliminary analysis, completed by the
Team Manager prior to assignment to examiners for audit, applies to
both CIC and IC cases. The Service’s focus is to examine more current
tax years if the initial planning analysis so indicates. Collectability of
taxes should be considered by the Revenue Agent during the preli-
minary risk analysis as well. One thing that practitioners should keep
in mind is early taxpayer involvement in the audit planning process,
and maintaining an effective working relationship throughout the
examination provides opportunities that should not be discounted.

If a taxpayer is designated as a CIC case, the IRS begins by assem-
bling a team which is lead by a Team Manager, whose key responsi-
bilities are to organize, control and direct the examination. The Team
Manager then assembles the audit team including a Team Coordina-
tor, relevant specialists such as international examiners, computer
audit specialists, engineer Revenue Agents, financial products agents,
economists, local counsel attorney, and other agents and non-
specialist agents as required. The Team Manager then identifies the
areas to be included in the Examination Plan.

16. IRM 4.46.3.1.1 Currency in LB&I (07-26-2011).
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For CIC taxpayers, the IRS typically maintains a planning file
which each examination team updates and provides to the next
examination team. The planning file contains significant taxpayer
information as well as information concerning issues raised in pre-
vious audit cycles. The planning file usually contains the following
types of information:

• Taxpayer history, including a history of any reorganizations or
acquisitions;

• Taxpayer organizational structure, including any recent changes
in its organizational structure;

• Taxpayer examination history record;

• Taxpayer Annual reports;

• Taxpayer Audit and other reports, and accompanying work-
papers, of other federal, state and local agencies that conducted
examinations of the taxpayer;

• Taxpayer Securities and Exchange Commission filings;

• Identification of the taxpayer ’s principal officials and represen-
tatives;

• The location of the taxpayer ’s records and facilities;

• A description of the taxpayer ’s records;

• An identification of transactions potentially affecting subse-
quent year returns;

• A year-by-year summary of examination adjustments;

• A year-by-year summary of audit techniques used;

• Unusual examination problems;

• Chart of accounts and the taxpayer ’s accounting manuals;

• Copies of National Office rulings affecting the taxpayer;

• Copies of contracts and agreements having a significant bearing
on subsequent years; and

• The most recent prior cycle Examination Plan.17

In this day and age of the Internet and publically available informa-
tion, most agents search the Internet to obtain information on the
taxpayer in the early stages of planning.

17. Id.

§ 7:3.2 IRS PRACTICE AND PROCEDURE DESKBOOK

7–14



In June of 2010, the Service announced its “Quality Examination
Process” (QEP), replacing the 2003 LMSB Division and Tax Executive
Institute (TEI) Joint Audit Planning Process.18 The QEP: “Achieving
Quality Examinations through Effective Planning, Execution and
Resolution” Program was designed as a systematic approach for
engaging and involving taxpayers in the tax examination process,
from the earliest planning stages through resolution of all issues and
completion of the case.19 The program incorporated the LB&I restruc-
ture and outlined the examination process from start to finish, and it
explained LB&I and taxpayer responsibilities to ensure an efficient and
effective examination. LB&I revenue agents are required to review the
publication with taxpayers at the start of new examinations.20 The
new QEP brochure is more marketable but time will tell if the program
and new title will change agents’ behaviors going forward from the old
joint audit plan.

[A] Examination Process
Prior to the start of any examination, the taxpayer should conduct its

own internal review to determine if there are any significant exposure
items, areas in which additional documentation and/or support should
be gathered or developed including transactional documentation.

[A][1] Preliminary Meetings and Discussions

Taxpayer involvement in the planning process can provide for a
more efficient and effective examination. Typically, for the larger
taxpayers there are one or more informal meetings during the initial
planning phase and for smaller or mid-size companies this meeting
typically takes place during the opening conference. With the empha-
sis on the “Achieving Quality Tax Examinations through Effective
Planning, Execution and Resolution”21 the preliminary meetings have
morphed into more formalized Rules of Engagement where the parties
discuss the roles, expectations, and responsibilities for both the exam
team and taxpayer.

The Rules of Engagement typically cover:

• Identification of individuals authorized to serve as point of
contact for the exam team.

18. Available at www.irs.gov/pub/irs-utl/f4764.pdf.
19. www.irs.gov/Businesses/Quality-Examination-Process.
20. Note: IRM Section 4.46—LMSB Guide for Quality Examinations—was

updated on July 22, 2011 to reflect the QEP changes. Existing references to
the Joint Audit Planning Process are being removed and replaced with
information about the Quality Examination Process.

21. IRS Publication, 4837, Achieving Quality Tax Examinations through
Effective Planning, Execution and Resolution.
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• Discussion of Team’s findings from the preliminary risk
analysis.

• Establishing a timeline with specific milestones in an effort to
provide accountability.

• Processes for monitoring and adjusting the plan for ongoing
developments, and how changes in the plan by either party will
be communicated.

• Methods for tracking taxpayer and IRS resource needs and
constraints and advising each other when planned vacations,
training, periods of high workload and/or other significant
factors may result in delays or increased burden.

• Exam team site requests for taxpayer-provided arrangements
(for example, office space, Internet access, building security,
emergency drills, information/data security, secure email, etc.).

• Prior examination results (CIC) or (IC), to determine if areas of
review can be limited or eliminated.

• Preaudit and initial risk analyses.

• Taxpayer ’s plans for, or anticipation of, filing of claims or
affirmative issues.

• Potential domestic or international industry issues, coordinated
issues, and/or Issue Practice Groups (IPGs) and International
Practice Networks (IPNs).

• New audit initiatives and general administrative procedures;
IDR management process; Form 5701 process; and issue reso-
lution strategies and options.

• Rollover adjustments that resulted from a prior examination.

• Providing secure email to taxpayer.

• Applicability of limited scope audit procedures to this examina-
tion (LIFE, remote audits, etc.).

• Materiality threshold agreements, developed when the exam
team is determining exam scope.

The joint planning process should provide the taxpayer an opportu-
nity to discuss time commitments and set in motion a cooperative
working relationship with mutual goals (that is, to complete the exam-
ination in an efficient and timely manner). This is the time that the
Taxpayer should point out its busy seasons and any possible resource
constraints during the next twelve-to eighteen-month period or any
other administrative issues.
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One key to a successful examination includes proper communica-
tion between the taxpayer and the team. The IRM specifies that the
examination should be approached in the “spirit of mutual coopera-
tion” and that the taxpayer and the IRS will benefit if each work
toward a “candid and professional relationship.” For smaller or mid-
size companies, this meeting typically takes place during the opening
conference.

[A][2] IRS Planning Meeting(s)

Prior to the Opening Conference the Team Manager should arrange
an internal meeting or series of meetings with the entire examination
team. This should include specialists, specialist managers, the Team
Coordinator, team members, and the Team Manager. Others may be
invited if their presence will add value to the meeting. This could
include Area Counsel, Technical Advisors, and higher levels of man-
agement. The IRS recognizes the need for taxpayer involvement at the
planning stage. The Team Manager is encouraged to seek mutual
understandings between the taxpayer and the IRS regarding each
other ’s priorities, resources and time frames. In addition, the Team
Manager should discuss the use and role of specialists, the role of Area
Counsel attorneys, efforts to keep the examination process current,
potential problems associated with examining proprietary informa-
tion, trade secrets, and other sensitive information, and potential
penalties. The Team Manager is encouraged to reach an understanding
with the taxpayer regarding the conduct of certain aspects of the
examination. This includes developing procedures for resolving
questions on the content of IDRs and time periods for responding to
IDRs, coordinating the examination of off-site facilities and records,
and establishing the need for examiners to advise the taxpayer of
potential new issues. Finally, the IRM directs the Team Manager to
include in the planning process discussions with the taxpayer of
appropriate methods to resolve issues at the lowest possible level
through the use of requests for technical advice, identification of issues
appropriate for Team Manager settlement authority, and ADRs (such
as fast track settlement and early referral to appeals).22 During an
opening conference it tends to be obvious which Team Managers have
actually had meetings with the team members and which ones have
not. There are even times when agents meet each other for the first

22. IRM 4.46.3.2.2 Formal Planning Meeting with Examination Team
(12-29-2009).
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time at the opening conference and have not discussed the taxpayer ’s
facts, issues and circumstances. The opening conference may also be
the agent’s first introduction to the taxpayer, its business, and maybe
even the industry.

[A][3] Opening Conference

The opening conference is the first formal meeting with the
taxpayer. Typically, administrative matters are discussed, timing com-
mitments made during preliminary meetings are firmed up and an
overall discussion of the administrative process takes place. The
opening conference is conducted by the Team Manager and Team
Coordinator. It is not unusual for the other team members, specialists
and their managers, and Area Counsel to also attend or ask
questions.23

A typical opening conference will cover the administrative matters
such as introduction to LB&I, discussion of possible ADRs, time frame
and expectations for issuance of IDRs, Notice of Proposed Adjust-
ments (NOPA), response time, years under examination, whether the
team contemplates extending the examinations to other years or other
returns (employment or excise), estimated completion date for issu-
ance of IDRs, NOPAs, and the issuance of a thirty-day letter in an
unagreed case. The team will also discuss their expectation of office
space and other matters such as security concerns and use of email or
faxes.

However, one of the most important aspect of the opening con-
ference, and one that should not be overlooked, is that it gives the
taxpayer an opportunity to educate the team as to the company ’s
business, company ’s accounting records and policies, unusual busy
times or resource issues, and an overview of key issues expected to be
reviewed during the examination. For example, if the taxpayer has
transfer pricing policies with a U.S. tax impact the company may
consider providing a presentation educating the team on the relevant
facts, law and companies analysis. This can be done at the opening
conference or scheduled for a later date with just the relevant agents
instead of taking place with the entire examination team at the table.
But the opening conference gives the taxpayer an opportunity to
address their administrative and technical issues if they so desire.

23. IRM 4.46.3.2.3.2 Conference Participants (07-26-2011).
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PRACTICE POINTER

One thing to keep in mind is a large percentage of agents and
managers are career employees and are not familiar with the busi-
ness issues impacting a tax department and they may lack the
understanding regarding the challenges of being able to gather and
provide the requested information in a timely fashion and the time
conflicts and demands unrelated to the IRS examination. Team
Coordinators and Team Managers really want to understand the
business and the structure and it can be very beneficial to taxpayers
if they can eliminate basic misconceptions or misunderstand-
ings right from the beginning. If the company lacks adequate
resources or support at the time of the examination it is extremely
important for the agents to understand the resource constraints and
not to assume the company is intentionally failing to cooperate.
Typically in large cases, the agent focuses on materiality as well as
issues of focus within the IRS. Walking the team through the Com-
pany’s transfer pricing policies, organizational structure, acquisitions,
research studies, or complex transactions may eliminate unnecessary
requests and provide the Company the opportunity to present the
information in the most favorable light before the agent is predisposed
to reaching an unfavorable conclusion. The Company may consider
walking the agents through its analysis, or even consider having a
company employee provide a technical discussion such as what the
company does in the research arena that qualifies for a R&D credit,
or offer up a company employee to discuss a particular transaction,
or an economist to discuss why the selected set of comparable
companies was appropriate in determining the arm’s-length value.

[A][4] IRS Preliminary Examination Work24 and Risk
Analysis

The risk analysis process gives the examiners a basis for forming
their examination procedures.25 The initial risk review usually
involves reviewing related returns, the planning file, commercial
services, and public records as well as consultations with specialists.
With today ’s technology a taxpayer should assume the agent has done
an Internet search on the company and may have reviewed any SEC
filings or news releases. The teams’ initial review will form the basis

24. IRM 4.46.3.2.2.1 Planning Considerations (12-29-2009).
25. IRM 4.46.3.2.2 Formal Planning Meeting with Examination Team (12-29-

2009).
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for the examination plan and should be supplemented by information
gained at the opening conference and subsequent IDR responses.
That is why it is important for taxpayers to consider being proactive
early in the examination in an effort to try and control the adminis-
trative process and educate the team as to factual, legal, or adminis-
trative issues up front.

The Service’s Risk Analysis is an integral part of its planning
process for both CIC and IC examinations.26 The analysis involves
managers, examiners, as well as the taxpayer at the early stage of the
examination in an effort to determine the appropriate scope and
duration of the examination. The risk analysis should be used for
LB&I tax returns for both CIC and IC. The detail and depth of
the process will vary according to the complexity of the tax return. If
done correctly it will aid in the audit planning process, could reduce
cycle time, and hopefully would result in a more efficient examination
thereby creating currency for both the IRS and the taxpayer. The
analysis is an ongoing process throughout the entire examination
(the risk assessment must be conducted with the initial planning of
the examination, when 50% of the case time has been reached, or
when a significant event occurs). Risk assessment should address
issues such as:

(1) Does the return need to be examined;

(2) What is the level of compliance;

(3) How much time will the examination take;

(4) What are the expected results of the examination;

(5) What is the adjustment potential;

(6) What is the potential impact on future years;

(6) What are the industry issues, practices, and trends;

(7) Are there any relevant coordinated issues;

(7) What is the financial condition of the company—collectability;
and

(8) What are the Service’s available resources?

The risk analysis is a subjective process and should be based on the
agent’s experience and judgment, as well as an objective analysis.
Virtually all the factors discussed above are difficult to estimate and
subject to change, therefore the risk analysis process should be
periodically revisited and updated. Risk analysis considered during

26. IRM 4.46.3.2.2.2 Risk Analysis and Risk Management (12-29-2009).

§ 7:3.2 IRS PRACTICE AND PROCEDURE DESKBOOK

7–20



the planning process should be documented by the Team Manager
and maintained in both the manager ’s binder and the case file and
discussed with the taxpayer.

It is mandatory that revenue agents and any specialists involved in
the examination conduct an initial and a mid-point (50% of the total
case time has been reached) risk assessment. The Examiner ’s Risk
Analysis Worksheet requires that each issue detail the issue descrip-
tion; materiality factors and potential adjustment; estimated time
needed; any additional resources required and the determination of
whether or not to initiate the issue. The revenue agent will then
submit the risk analysis to the Team Manager with a recommendation
to continue, expand, or reduce the scope of the examination. The
initial risk assessment must be submitted to the team manager with a
copy of the plan. The Team Manager must approve the risk assess-
ment and the examination plan. Both the initial and 50% risk analysis
documents will be shared with the taxpayer once the revisions have
been approved by the Team Manager. Practitioner should ask about the
analysis and discuss with the team.

[A][5] The Examination Plan

The Team Manager and the Team Coordinator will prepare the
Examination Plan (work plan) after the planning meetings are com-
pleted and the preliminary examination work is accomplished. The
Examination Plan is divided into three parts. Part one of the Examina-
tion Plan consists of the agreements with the taxpayer regarding
administrative and procedural matters in connection with the audit.
This section includes agreements concerning the location of the audit,
the scheduling of IRS examination team members involved, the space
and equipment to be provided by the taxpayer, the records to be
provided by the taxpayer, the analyses to be prepared by the taxpayer,
and the lines of communication between the taxpayer and the exam-
ination team. Part two of the Examination Plan includes a description
of the taxpayer, including its organizational structure, business activ-
ities, major product lines, and accounting and internal control sys-
tems. This section also includes administrative matters such as
instructions for the routing of requests for information to and from
the taxpayer and procedures for raising issues during the audit. More
importantly, however, this section will identify any audit areas subject
to intensive examination, special audit techniques to be used, docu-
mentation desired for specific issues, and the priority of issues to be
examined. Part three of the Examination Plan, the Examination
Procedures Section, sets forth the assignments of the various team
members (with any special instructions), the planned commencement
and completion date for each assignment, the sequence of the exam-
ination, the depth of the examination for each issue, and the audit
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priorities. In addition, in this part of the plan the team members are
supposed to identify the specific auditing procedures and techniques
they intend to use.27

Although the work plan is key to framing the relevant issues and
time frame of the examination, it is not unusual to receive the work
plan many months after the opening conference. Taxpayers should
push to see the completed work plan as it will provide insight into the
key issues to be examined and the anticipated time frame on each
issue and the estimated completion date of the examination. But with
any plan it may be revised, updated, or changed.

§ 7:4 Taxpayer Preparation for Large Case Examinations

Although it is important to have an understanding of the adminis-
trative process, taxpayers are at a clear advantage as they possess the
facts, historical information, and access to key company employees.
Taxpayers and representatives involved in an audit or dispute with
the IRS should exercise considerable judgment, discretion and caution.
Unknown or potentially sensitive issues might arise during the course
of any audit. However, with proper preparation surprises should be
limited and controlled.

Throughout the audit the representative must balance the duties
owed to the client with the representative’s ethical and legal obliga-
tions.28 Effective representation requires that the representative under-
stand the entire administrative process and the inherent limitations
and challenges involved at each level of the process. Prior to the start of
any IRS examination, the taxpayer and its representatives should
review and complete a preaudit examination of their own in order
to develop a comprehensive audit management strategy.

The completion of an internal preaudit review will serve as the
foundation for a comprehensive, effective and proactive audit manage-
ment strategy and will help the tax professional function as a more
effective advocate. The taxpayer and its representatives should under-
take a risk analysis similar to that performed by the Revenue Agent.
The taxpayer and its representative have a distinct advantage, as they
have immediate access to relevant information and, more importantly,
access to employees with knowledge of the company, prior transac-
tions, and financial data including financial statement reserves.

As part of the preaudit risk analysis the taxpayer and its represen-
tative should review the returns at issue with particular attention paid

27. IRM 4.46.3.4 The Examination Plan (03-01-2006); see also IRM
4.46.3.2.2.4 Conducting the Planning Meeting (09-04-2013).

28. See chapter 2, Circular 230 and Ethics of Tax Practice.
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to the M-3 adjustments, as well as any disclosures made with the filing
of the return. As most LB&I taxpayers have audited financial state-
ments, another good place to start the examination preparation is with
the tax provision information. The representative should also review
all of the Service’s issue- or industry-specific Audit Techniques Guide
(ATGs)29 Issues and IPGs guidance for domestic issues and IPNs for
guidance on international issues (discussed below in more detail) to
determine if they are applicable to the taxpayer and prepare for the
examination accordingly. Review of the taxpayer ’s Transfer Pricing
Policies and documentation, together with its information filings is
another area that should be addressed and resolved prior to any LB&I
examination. The taxpayer should also review all related-party trans-
actions and foreign information filings, such as Form 5471 (Infor-
mation Return of U.S. Person with Respect to Certain Foreign
Corporations), Form 5472 (Information Return of a 25% Foreign-
Owned U.S. Corporation or a Foreign Corporation Engaged in a U.S.
Trade or Business) filed with the taxpayer ’s U.S. federal income tax
return,30 and Form 1042, Annual Withholding Tax Returns. Customs
declarations, prior examination results, state examinations, and
employment and excise tax issues are all areas of review that are
invaluable for understanding during the preparation stage of an audit.
The representative should also be familiar with any mandatory or
standard LB&I IDRs that will be issued during the examination. For
example, the Service currently requires its Revenue Agents to issue
a mandatory IDR requesting information about any listed transac-
tions.31 If the company has potential Transfer Pricing issues, the
first international IDR usually requests Treasury Regulation section
1.6662-6(d)(2)(iii)(B) documentation to support the company ’s Transfer
Pricing methodologies.32

29. www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Audit-Tech
niques-Guides-ATGs.

30. Note: failure to report any such transaction may keep the statute of
limitations on assessments open with respect to such transaction under
I.R.C. § 6501(c)(8). See chapter 12, Major Civil Penalties, for more detailed
discussion.

31. Available at www.irs.gov/Businesses/Corporations/Abusive-Tax-Shelter-
Mandatory-Information-Document-Request-(IDR). The Abusive Tax Shel-
ter Mandatory IDR is required for all LB&I return examinations and
extends to examination activities that originate from post-filing as well
as pre-filing activities, such as the Compliance Assurance Program (CAP).
This policy is part of LB&I’s continuing commitment to the IRS initiative
addressing abusive tax shelters.

32. IRS examiners have been given a specific directive to request and
evaluate the taxpayer ’s transfer pricing documentation and specific in-
structions as to the action to take upon the receipt or in the absence of
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If potential issues are identified with respect to return positions the
company should ensure that proper documentation has been retained.
For example, were there any acquisitions impacting the years under
examination and does the taxpayer have the necessary support to
establish the basis, transactional costs, appraisals of purchase price
allocations, or documentation of acquired tax attributes? Does the
taxpayer have contemporaneous documentation pursuant to section
6662 and can the taxpayer support its transfer pricing methodology—
intercompany transaction policies, intercompany notes, overhead
allocations, and documentation of compliance with policies? If the
company does not have contemporaneous documentation consider
gathering the necessary information before the exam to support the
return position. Although it will not provide penalty protection it can
support the transfer pricing return position. If there is no adjustment
there will be no penalty. Did the taxpayer rely on third party opinions
or internal research? If so, these documents should be gathered and
maintained. Could the Service argue economic substance? If so, what
documentation does the taxpayer have to support its business pur-
pose? Did the taxpayer enter into any listed transactions? If so, gather
all of the relevant documentation to support the deduction.

Another area of focus should be to identify any potential privileges
such as attorney-client, federally authorized tax practitioner,33 or work
product with respect to any tax advice provided and make sure
procedures are in place to protect and maintain any privileges. It
should be noted that the federally authorized tax practitioner privilege
has the same common law protections of confidentiality that apply to
a communication between a taxpayer and an attorney, to the extent

such documentation. Revenue Agents are instructed to request the tax-
payer ’s I.R.C. § 6662(e) documentation and strictly to enforce the thirty-
day statutory deadline for submission of such documentation. If a taxpayer
has not prepared I.R.C. § 6662(e) documentation, Revenue Agent exam-
iners are instructed to issue IDRs to gain all relevant information
concerning the taxpayer ’s transfer pricing practices. Upon receipt of a
taxpayer ’s I.R.C. § 6662(e) documentation, Revenue Agents are to refer
such information to an International Examiner or IRS economist to assess
and determine whether there are any transfer pricing adjustments. If the
team proposes any transfer pricing adjustments that satisfy the threshold
in I.R.C. § 6662(e)(1)(B) for applying the 20% substantial valuation
misstatement penalty or the threshold in I.R.C. § 6662(h)(2) for applying
the 40% gross valuation misstatement penalty, the relevant penalty must
be proposed unless the IRS International Territory Manager agrees that
such penalty is not warranted.

33. Congress provided a federally authorized tax practitioner privilege to
accountants in the IRS Restructuring and Reform Act of 1998, Pub. L.
No. 105-206, by adding new I.R.C. § 7535, which is applicable to
communications made on or after July 22, 1998.
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the communication would be considered a privileged communication
if it were between a taxpayer and an attorney. An “authorized tax
practitioner” is defined as any individual who is authorized under
federal law to practice before the Service.34 More important than the
extension of the privilege itself are the limitations to the privilege.
First, the federally authorized tax practitioner privilege only extends to
non-criminal tax matters. And second, the privilege does not apply to
written communications between a federally authorized tax practi-
tioner and a representative of a corporation in connection with the
promotion of the direct or indirect participation of such corporation in
any tax shelter.35 For this purpose, a “tax shelter” is defined as any
entity, plan, or arrangement having as a significant purpose the
avoidance or evasion of federal income tax.36

§ 7:4.1 Preaudit Opening Meeting

One thing to consider for any LB&I examination is the importance
of the Preaudit Opening Meeting with the IRS, which generally serves
as an introduction to the examination process and as a planning and
communication tool for the IRS and the taxpayer. In large or complex
cases, a series of pre-examination meetings may be necessary in order
to cover all procedural and administrative issues.

By being prepared and having productive conversations at the pre-
audit or opening conference, the taxpayer should be able to achieve
most of its administrative goals, which are in large part similar to
those of the IRS. Needless to say, the taxpayer wants to understand the
areas to be examined; the IRS examination team needs to discuss
the areas it intends to audit, its use of experts, and timely advise the
taxpayer of potential new areas of examination. The taxpayer wants to
establish lines of communication to ensure an accurate and timely
flow of information; the IRS needs to establish such lines of commu-
nication, and develop procedures for submitting, responding, and
resolving questions concerning IDRs. The taxpayer wants to receive
a draft of the Notice of Proposed Adjustments; the IRS should support
procedures for the taxpayer to present documentation of items that
may reduce its tax liability. The taxpayer wants an examination
timetable that fits within its staffing and business planning cycle;
the IRS needs to agree on the procedures and timing of examining
off-site records and facilities and needs to efficiently use its resources.
By focusing the preaudit and opening conference discussions on these

34. I.R.C. § 7525(a)(3)(A). See also chapter 6, The Examination Function,
Attorney-Client Privilege Extended to “Federally Authorized Tax Practi-
tioners.”

35. I.R.C. § 7525(b).
36. I.R.C. § 6662(d)(2)(C)(iii).
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points, the taxpayer should obtain useful information on the direction
of the examination, establish some parameters, however broad, on the
scope of the examination, and agree on a timetable within which the
IRS may feel compelled to complete its examination.

Generally, preliminary meetings are intended to educate both
parties about the resources, time table expectations, reach agreements,
and obtain basic data needed for the preparation of the Examination
Plan. For example, the taxpayer should try and reach agreement with
the IRS on key procedural and administrative matters: determine the
scope, depth, and time frame of the audit; establish lines of commu-
nication; method of communication, ascertain the potential technical
issues which will be pursued; and communicate expectations not only
at the early stages of the audit but throughout the process. During
these initial meetings, many agents express concerns about their
future accommodations. Typically, there are a number of discussions
involving taxpayer provided workspace, access to photocopy machines,
phone lines, locking filing cabinets and other logistics that impact the
day-to-day operations of the agents. Most IRS agents do not have
offices provided to them at a federal building, so the office the taxpayer
provides may be their primary office space in which to work the
examination. Although, there is little or no authority requiring a
taxpayer to provide office space for the entire examination the agents
push hard on this issue. At the end of the day it is a business decision
as to how to approach this issue and one that should be carefully
considered and internally discussed before providing permanent accom-
modations or access to copy machines, phones or fax machines and
taxpayers should consider the additional cost as a result of housing the
IRS team. The government provides most large case agents with
computers, Internet access offsite (aircards), printers, and cell phones.
It is up to the taxpayer as to what additional accommodations the
company is willing to provide and what additional cost the company is
willing to absorb.

§ 7:4.2 Other Factors to Consider for an LB&I
Examination

[A] Regular Communications with the Team
Manager (aka Case Manager)

The Team Manager is the first line supervisor assigned to a
particular examination and has the responsibility of overseeing the
entire examination. Having the Team Manager participating in regular
conferences can be an important aspect of handing an audit. Depend-
ing on the size of the company and the type of issues involved it may
make sense to conduct weekly or monthly meetings. For smaller
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companies monthly or quarterly meetings may be sufficient. Regular
communications lead to fewer misunderstandings or misinterpreta-
tion of the facts. Conferences can be used to discuss administrative
issues such as IDRs, IDR responses, progress of the audit, NOPAs, or
to resolve any procedural issues as they may arise. Conferences can
also be used to discuss the facts, law, and provide opportunity to
resolve issues, or to classify issues as unagreed. Having the Team
Manager involved in regular discussions typically brings a different
perspective on the issue and they can be a useful asset during the
examination process. Depending on the size of the company under
audit, the Territory Manager or the Industry Director may also play an
important role. Consider this a good thing and make use of the Service’s
management when necessary to keep the examination on track and to
regularly raise issues of concern, such as overly burdensome IDRs,
issues involving large or difficult production of documents, or the
impact of the company ’s busy seasons during the examination.

[B] Communications with Other IRS Audit
Personnel

Various IRS personnel may be involved (all at once, or at different
times) in the audit; although you may not have direct contact with all
of them, you will generally want to preserve your ability to commu-
nicate directly with them should the need arise. Having the decision-
maker at the table is very important in trying to resolve issues and
narrow the scope of any disagreements. Ask the agent who is the
decision-maker, who is involved behind the scenes, and ask to have a
call or meeting with that person. Eliminating the middleman may
eliminate misunderstandings or provide clarity to the facts or discus-
sion of the issues.

[C] Communications with and Access to Taxpayer’s
Employees

At the early stages of the audit the company should determine
which of the taxpayer ’s employees, if any, the IRS should be permitted
to have direct contact with and have an agreement that all commu-
nications will be with that one person whether it be with the company
or its representative. Generally, it is not wise to allow the IRS to have
unrestricted access to employees. If it is necessary to allow the IRS to
deal directly with an employee, then you should first meet with the
employee to go over likely questions and an agreed upon approach. To
ensure consistency, it is important that the taxpayer appoint one
person as the main contact with the examination team. This will
typically be the tax director, tax manager, or international tax manager
in the corporate tax department who should also be responsible for
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coordinating all responses to IDRs and all meetings with the IRS,
including interviews, site tours, and negotiations concerning facts or
issues. Depending on staffing availability and budgets, it is not
uncommon for taxpayers to engage an outside representative to assist
in the process or possibly be the lead contact with the IRS. Taxpayers
should do their research to ensure their outside advisors have the
expertise to handle the issues and the examination.

There will be times when the agents will want to interview
taxpayer ’s officers or employees.37 Needless to say, most taxpayers
would prefer not to have the IRS interviewing and disturbing their
officers or employees. Consider discussing with the agent other
possible options, consider providing alternative documents, or have
the agent submit written questions. If the agent insists on setting up
an interview try and narrow the scope of the interview, inquire as to
the specifics prior to the interview, request a list of questions so that
the officer or employee can familiarize themselves with the issues,
rather than waste everyone’s time. Make sure the officer or employee
is the appropriate person to respond to the agent’s inquiries. Needless
to say, there are a host of issues involved and it is important to
understand their legal and practical ramifications.

Another issue that comes up frequently is the “tour” of the
taxpayer ’s facility. The regulations state: “regardless of where an
examination takes place, the Service may visit the taxpayer ’s place
of business to establish facts that can only be established by direct
visit, such as inventory or asset verification. The Service generally will
request a tour on a normal workday during the Service’s normal tour
of duty hours.”38 The IRM provides “[t]ours of business sites should be
conducted during examinations of all business entities. Generally, the
principal location, and any locations acquired during the period under
examination, should be visited.”39 A tour may be important for the
agent to understand the company ’s business or may provide some
insight as to potential issues. Careful consideration should be given to
who will provide the tour as well as possible access to taxpayer
employees. Additional questions or IDRs may be triggered based
upon what the agents see or hear during the tour. Depending on the
type of business or location of its operations the IRS may request to
travel to other cities, states, or even foreign countries to observe the
business operation or interview employees. Needless to say, travel can

37. I.R.C. § 7602 authorizes the Secretary or a delegate to examine books and
records and to take testimony under oath. See also IRM 4.46.4.2.1 Inter-
views (03-01-2006).

38. Treas. Reg. § 301.7605-1(d)(3)(iii).
39. IRM 4.46.4.2.2 Tours of Business Sites (03-01-2006) and IRM 4.10.3.3.2

Conducting Tours of Business Sites (03-01-2003).
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be expensive for both the Service and the taxpayer and as such careful
consideration needs to be exercised prior to making any travel plans.
If there is a key employee that the Service wants to interview consider
whether it is beneficial to have the employee come to the taxpayer ’s
offices rather than make the company ’s tax folks or its representatives
travel. Also, with today ’s technology meetings or interviews can be
conducted via the Internet. However, there are many strategic reasons
for why this approach may or may not be favorable for the taxpayer
and this should be carefully considered prior to reaching any accom-
modations with the Service.

[D] Location/Retrieval of Records
Identify the location(s) of records relevant to the examination years

and determine how the records will be retrieved before the examina-
tion gets underway. Are there any known or anticipated problems?
What time frame will be required for retrieving records? Are the
records located within the tax department, finance department, or
within other business units? Are the records located in the United
States or located at an international subsidiary, branch or foreign
parent company? If it will take several weeks to retrieve and review
records then advise the IRS in advance. Remember communication is
key during an examination. If the taxpayer has a lack of resources that
will negatively affect the IDR response time, then so advise the IRS. If
the taxpayer anticipates difficulty in retrieving some documents, then
it may be advisable to alert the IRS in advance in order to preclude the
assertion that the taxpayer is uncooperative. Agree with the IRS on
general time frames for responses, but emphasize that each IDR
request may require a different response time depending upon the
request. Determine if any essential records have been lost or destroyed
and then develop a strategy to deal with the problem. But keep in mind
that an IDR response time is an administrative deadline and can be
negotiated throughout the examination process.

[E] IRS Requests for Documents and Information
and Summonses

Due to the complexity of large case examinations, numerous
members of the IRS team, including various specialists, will issue
IDRs. This is very typical in a large case examination and it should be
coordinated right from the start. Taxpayers do not want to be inun-
dated with numerous IDRs from different agents at the same time.
The IDR Management Process gives the examination team a struc-
tured process for issuing IDRs and gathering information during an
examination. The Service encourages collaboration between the tax-
payer and IRS personnel to agree on and provide information needed
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to support an examination.40 This collaboration should begin at a pre-
conference or at the latest the opening conference.

Without establishing an internal procedure for dealing with these
IDRs, taxpayer ’s employees will quickly become overwhelmed.

[E][1] The New Information Document Request
Process: The Carrot and the Stick

On November 4, 2013, Large Business and International (LB&I)
announced its new procedures to enforce delinquent information docu-
ment requests (IDRs), which went into effect January 2, 2014.41 The
new procedures are intended to bring discipline back into the process in
the hope of increased transparency and good communication.

[E][2] New IDR Process: The Carrot

The new procedures provide a carrot by giving taxpayers the ability
to be more involved in the drafting of the IDRs with the goal of
establishing realistic production dates. Under the new procedure,
agents will be required to issue focused IDRs rather than broad
nonspecific ones.42 In other words, the agent must identify and
explain the issue that has led the agent to request the information
included in the IDR. The agent must discuss the IDR with the
taxpayer in advance of issuing it, and both parties must discuss and
determine a reasonable time frame for response. It will be critically
important that taxpayers or their representatives be actively engaged
with the IRS team to ensure that each IDR is issue-focused and that
both parties understand what information is being requested, and,
more importantly, how and when it can be provided. Up-front com-
munications will be key for taxpayers and their representatives.

Just as important, taxpayers need to understand the significance of
determining a reasonable time frame for response and to commu-
nicate any production or timing challenges to the agents. Historically,

40. IRM 4.46.4.4 Information Document Request Management Process
(03-01-2006).

41. Available at www.irs.gov/Businesses/Corporations/Large-Business-and-
International-Directive-on-Information-Document-Request-Enforcement-
Process. The LB&I Division issued Directives relating to IDRs; Directive
LB&I—04-0613-004 issued on June 18, 2013, and Directive LB&I—04-
1113-009 issued on November 4, 2013, and LB&I—04-0214-004 on
February 28, 2014. These Directives reflect, in part, the best practices
applicable to IDRs that are being utilized by LB&I examiners across the
Division.

42. The authors anticipate the IRM Part 4. Examining Process, Chapter 46.
LB&I Guide for Quality Examinations, Section 4. Inspection and Fact
Finding being updated in 2014.
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LB&I examiners often insisted on fourteen-day production believing
that all taxpayers have comprehensive documentation readily availa-
ble to support all positions taken on tax returns. In practice, however,
even thirty days may not always be sufficient time for taxpayers to
respond given the location of the requested information, complexity
of requests, and competing resource demands on tax departments
and their advisors. The only way this new procedure will work is by
having the taxpayer understand and explain its challenges in timely
producing the relevant documents and properly assessing a produc-
tion date which is feasible. It is most important that the agent listens
and agrees to a realistic date rather than imposing his or her judgment
as to a production date. Unrealistic expectations generally lead to
unsatisfactory consequences.

Under the new procedures it is vital that taxpayers realistically
assess the time required to produce IDR responses and only agree to
time frames that can be met. Any differences should be worked out at
the front end, rather than after a response is overdue. If an agreement
as to the scope of the IDR or the production date cannot be reached
between a taxpayer and its IRS exam team, the matter should be
elevated early in the process.

[E][3] Key Points of the New IDR Issuance Policy

• Examiners should discuss the relevance of the issue related to
the IDR and determine what information will ultimately be
requested, and why it is necessary.

• Examiners should prepare a separate IDR for each issue using
clear and concise language specifically customized for the
taxpayer under exam.

• Examiners should provide a draft of the IDR and discuss its
contents with the taxpayer and determine with the taxpayer a
reasonable time frame for a response to the IDR.

• However, if agreement on a response date cannot be reached, the
examiner or specialist will set a reasonable response date for the
IDR. (This is an area the authors believe may be problematic.)

• The examiner should commit to a date by which the IDR will be
reviewed and a response provided to the taxpayer on whether
the information received satisfies the IDR and this date should
be noted on the IDR.

• If the information requested in the IDR is not received by the
response date, the examiner has the authority to grant a
taxpayer an extension of up to fifteen business days before
proceeding to the next step of the IDR Enforcement Process.
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[E][4] IDR Enforcement Process: The Stick

The stick is a more rigorous policy for enforcing delinquent
IDRs. Under the new procedures, the LB&I manager, examiners and
specialists must ensure that all outstanding and future IDRs comply
with the new requirements for issuing IDRs.43 The new IDR Enforce-
ment Process involves three graduated steps if production is delin-
quent: (1) a Delinquency Notice; (2) a Pre-Summons Letter; and (3) a
Summons. Local discretion seems to be eliminated with this new
procedure—this process is mandatory and has no exceptions. It
requires LB&I managers at all levels to be actively involved early in
the process and ensures that counsel is prepared to enforce IDRs
through the issuance of a Summons when necessary.

[E][5] Key Points of the New IDR Enforcement Process

• Once an IDR response date is agreed to with the taxpayer, agents
have the authority to grant a taxpayer an extension of up
to fifteen business days before the Enforcement Process begins,
however, an examiner or specialist may only grant one exten-
sion with respect to the same IDR.

• Once an IDR response is deemed delinquent, the exam team
will contact the taxpayer to discuss the reason or reasons for
the delay (ideally, according to the IRS, this contact should
occur the day after the IDR due date).

• The exam team will then issue a Delinquency Notice to the
taxpayer within ten calendar days of the original IDR due date
regardless of the taxpayer ’s explanation for the delay.

• Unless approval for additional time is obtained from the IRS
Territory Manager, the Delinquency Notice will provide the
taxpayer a maximum of ten business days to respond to the
delinquent IDR.

• If a taxpayer fails to respond within this period, the IRS will
issue a Pre-Summons Letter (a final notice before the IRS
issues a Summons) giving taxpayers another ten calendar days
from the date the Pre-Summons Letter is issued to respond. The
IRS will send this letter to the official within the taxpayer ’s
organization who supervises those that originally agreed to the
delinquent IDRs.

43. An IDR that is issued at the beginning of an examination that requests
basic books and records and general information about a taxpayer ’s
business is not subject to this requirement. All other IDRs must state
an issue in compliance with the requirements in Attachment 1 of the
Directive.
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• If a taxpayer does not provide a complete response to an IDR
by the response date in the Pre-Summons Letter, the examiner
or specialist will complete the next phase of the Enforcement
Process, the issuance of a Summons.

As discussed in chapter 11, Summons Power and Third-Party
Contacts, a Summons is an administrative order to produce the
requested information. If a taxpayer fails to comply with a Summons,
the IRS Office of the Chief Counsel may refer the Summons to the
Department of Justice (DOJ) for enforcement. Typically, the Office of
the Chief Counsel will issue a “last-chance” letter to the taxpayer
before referring a Summons to the DOJ. However, with the issuance of
the new IDR procedures it is not clear whether Counsel will continue
to follow its prior practice of issuing a last change letter. If the DOJ
decides to enforce a Summons, the DOJ or a U.S. Attorney ’s office files
a lawsuit in U.S. district court against the taxpayer, seeking an order
from the court to enforce the Summons. Once a district court enforces
a Summons, any continued failure by the taxpayer to respond to the
Summons may constitute contempt of court. Of course, any proceed-
ing in district court would necessarily involve counsel for the taxpayer.

It should be noted, however, that anywhere along this enforcement
timeline the taxpayer has the ability to produce the requested informa-
tion which would negate going forward on Summons enforcement.
However, this new enforcement policy may change the tone of the
examination and negatively impact working relationships between the
taxpayer and the Service. Time will tell if this new policy helps or hurts
the intended goal of bringing discipline back into the IDR process
in the hope of increased transparency and good communication.

These new IDR enforcement procedures will apply to all IRS large-
case examinations—including partnerships—with more than $10
million in assets reported on the tax return balance sheet. As with
any new procedure it may be painful to work through the changes but
this is an area of the examination in which taxpayers and representa-
tives must be proactive on the front end in order to avoid the stick.

Examination procedures used in IC and CIC examinations consist
of the same basic information gathering process used for decades—
issuing IDRs. The typical initial IDR will be broad and usually
requests the following information: current and prior year tax returns;
tax return workpapers; listings of internal audit reports; corporate
minutes; organization chart of personnel; chart of accounts; books of
original entry; annual report to stockholders; Securities and Exchange
Commission (SEC) reports; capital structure changes; acquisitions,
liquidations, or reorganizations; information on Transfer Pricing
studies, requests for information about transactions that are either a
listed transaction or substantially similar to a listed transaction;
balance sheets; information about the gross profits or sales; cost of
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goods sold; operating expenses; and M-1s, M-2s, and M-3s. Revenue
Agents will typically review books of account, balance sheets, and profit
and loss statements and follow detailed audit procedures for
the analysis of balance sheet accounts, profit and loss statements
(income and expenses), and special deductions and credits. These
procedures are designed around a chart of account related to different
parts of the tax return and keyed to the agent’s workpapers with
identifying numbers. It should be noted that the new IDR procedures
do not apply in the same manner to the initial IDR requesting the
company ’s book and records.

As the examination progresses, the agents will begin to focus on
specific issues and the taxpayer should be involved in the information
gathering process prior to the agent issuing the IDR. Having regular
conversations with the agent will eliminate possible misinterpreta-
tions down the road or the receipt of an onerous or overbroad IDRs.
The representative should know the taxpayer ’s records and documents
and should be able to guide the agent during the IDR process in the
hopes of easing the pain of compliance.

PRACTICE POINTER

One issue that comes up regularly involves an IDR request to create a
document. For example, what should a taxpayer do if an agent
requests a summary be produced or request that the information be
provided in a particular format. Assume the taxpayer has never
created such a document, but has the underlying, albeit voluminous,
records. The taxpayer has options. The first option would be to
respond to the agent that the taxpayer does not have the summary
requested. The law is clear that the taxpayer does not have to create a
document pursuant to an IDR or, more importantly, a summons.44

One thing to keep in mind is that the IDR is not enforceable.
However, even if the Service were to issue a summons requesting
the taxpayer to create a document, it too would generally not be
enforceable.45

The second option would be more of a practical answer—what does
the taxpayer want to do in this situation? The quandary the taxpayer
faces is whether to create the summary in an effort to assist in the
examination or just respond that the summary does not exist.

44. IRM 5.17.6.2.1 Statutory Authority (10-15-2010); see also United States v.
Euge, 444 U.S. 707, 718 (1980).

45. For a discussion on summonses, see chapter 11, Summons Power and
Third-Party Contacts.
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Another possible solution is to offer up the underlying documents.
However, it may be better to wait until they are requested. Knowing
whether the underlying documents are helpful or harmful may be
key in your determination. Even if the documents may not be harmful
or create any financial risk they could unnecessarily generate many
other questions or the issuance of multiple new IDRs. If the underlying
documents could lead to other possible issues or are in some way
defective, it may be in the taxpayer’s best interest to spend the time
and money to create the summary per the IDR request. On the other
hand, the taxpayer may want to turn over the voluminous documents
and let the agents spend their time and efforts gathering the informa-
tion requested rather than waste the company’s resources. This is an
example of where strategy enters into the IDR process and why it is
important to have a knowledgeable person guiding the taxpayer
through the examination process.

It is important for the taxpayer and its representatives to keep the
lines of communication open during the IDR process, and if there are
difficulties obtaining the information within the time frames set in
the IDR they should be raised as early as possible to head off con-
frontations or possible discussions of summonses. Most agents are
willing to work with taxpayers, but need to be informed of the dif-
ficulties and provided with a game plan as to when the information
will be provided but under the new procedures they may not have the
same flexibility to work with taxpayers.

[F] Affirmative Issue
The term “affirmative issue” is not defined in the Internal Revenue

Code (“Code”) or regulations but is commonly used in LB&I examina-
tion cases and IRS guidance. An affirmative issue is basically an
informal claim for refund in which the taxpayer is requesting the
Service to consider an issue which is taxpayer favorable. Unlike a
refund claim an affirmative issue may not trigger a refund; rather, it
will reduce or offsets potential deficiencies resulting during an exam-
ination. During an LB&I examination the IRS requests that taxpayers
raise any affirmative issues early during the examination providing the
Service with the opportunity to review the facts and law surrounding
the issue during the examination process. Typically, the work plan sets
forth administrative deadlines in which taxpayers can raise affirmative
issues. If an affirmative issue is raised at the end of the examination
process the Service may inform the taxpayer it will not review the
affirmative issue during this examination thereby forcing the taxpayer
to file a claim for refund (for example, Form 1120X). If the Service does
not include the claim during its current examination the Service will
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be left with the options to grant the refund or subsequently examine
the claim after the closure of the ongoing examination.

PRACTICE POINTER

One benefit of raising an affirmative issue with the team rather than
filing an amended return is the impact to the taxpayer’s state filings.
Most states require taxpayers to file an amended state return within
a specified period of time, some as short as thirty days and some as
long as 120 days, after the filing of an amended federal return. Many
large taxpayers file in multiple states and an amended federal return
may trigger an administrative burden that could have been avoided
by asserting an affirmative issue and waiting until the conclusion of
the IRS examination to file amended state returns. Depending upon
the taxpayer’s situation, multiple amended federal returns may trigger
multiple amended stated filing requirements.

[G] Issue Resolution/Notices of Proposed
Adjustments (NOPAs)

As the examination progresses, the IRS may propose an adjustment
which is reflected in a Notice of Proposed Adjustment (NOPA), Form
5701 together with an Explanation of Items (Form 886-A). The NOPA
summarizes the issue and sets forth the amount of its adjustment.
Whereas the Form 886-A sets forth the Service’s understanding of the
facts and summarizes the Service’s legal position and may also provide
the computations in which the adjustment is based upon. The Form
5701 and Form 886-A are jointly referred to as a NOPA. Normally, the
taxpayer and the IRS case manager will agree at the beginning of the
examination as to when the taxpayer will need to respond to each
NOPA. Typically, the Service requires the taxpayer to review the NOPA
upon receipt and to identify any erroneous factual statements and
provide its response to the adjustments supported by its factual or legal
analysis. The work plan normally sets forth the parties’ agreement as
to the time in which the taxpayer is expected to respond to a NOPA.
Remember that this is something to which the taxpayer should have
input. All issues should be discussed with the team before any NOPAs
are issued. Make sure to discuss the NOPAs early in the process and
provide taxpayer ’s position and support for any arguments prior to the
issuance of a NOPA. Some agents are willing to provide a draft for
taxpayer ’s review and comment. Issuance and response time to a
NOPA should be established and included as part of the work plan;
typically, thirty days is provided for a response. The Service would like
taxpayers to respond to NOPAs within a short time after issuance.
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However, many taxpayers would rather respond at the end of the
examination so that they can make an informed decision based upon
the total amount of proposed adjustments. In determining whether to
concede or settle an issue, taxpayers focus on the impact to the business
just as much as on the merits of a particular issue. By forcing the
taxpayer to make an early decision, by responding within thirty days
of the issuance of the NOPA, the taxpayer may be more likely to contest
the adjustment knowing the taxpayer can settle or concede at the end
of the examination or in Appeals. Revenue Agents insisting on early
responses may find themselves with many unagreed issues as many
taxpayers do not want to agree or concede an issue without knowing the
total financial impact on the entire examination. On the bottom of the
NOPA form there are four boxes which taxpayers can check: “Agreed”;
“Agreed in part”; “Disagreed”; or “Have Additional information to
Submit.” In addition, the form requests whether the taxpayer is inter-
ested in Fast Track Settlement as a means of resolving the issue.

PRACTICE POINTER

Before a taxpayer responds to a NOPA careful consideration should
be given to the available strategy options. Is it in the taxpayer’s best
interest to provide a written response to the NOPA, or should the
taxpayer first request a meeting to orally discuss the issue? Is it better
to agree to disagree and request a thirty-day letter and move onto
Appeals by filing a protest? Are there other issues that may impact
the examination that the taxpayer wants closure on prior to deciding
what approach to take on a particular issue? How will this impact
the taxpayer’s state returns? Are there other options available on
how to resolve the issue before committing to the adjustment? Even
if the amount is de minimums or will have little or no financial
statement impact the taxpayer should consider the impact on other
returns and how will this impact subsequently filed returns, state
return, foreign or future returns. Is this a temporary or timing issue? Is
it in the taxpayer’s best interest to request a closing agreement or an
accounting method change? Many multinational taxpayers have
complex structures and what might appear to be a simple conces-
sion may trigger unexpected consequences and any resolution
should be clearly thought out before agreeing.

[H] Involvement of IRS Counsel, Specialists, and
Technical Advisors

The IRS will use a variety of specialists during a large case audit, and
in a CIC case use of the specialist is mandatory. At the beginning of the
examination the Service will assign a Computer Audit Specialist (CAS).
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The CAS is trained as a Revenue Agent and in addition has received
specialized training in computer systems and applications. They assist
the team members in completing their assignments through use of
computer applications. Within the framework of these large, complex
accounting systems, the CAS is also familiar with the application of
statistical sampling techniques. To fulfill this role, the CAS is involved
in providing analyses of complex computerized accounting systems;
determining/recommending the most effective method to provide audit
data required by examiners; providing computer analyses of large
volumes of data; designing, independently, applications using both
standard and custom computer programs, and searching continually
for creative and innovative ways to use computer assisted auditing
techniques. Other team specialists could include an international
examiner and his or her manager; an economist and his or her manager;
an employment tax specialist and his or her manager; an excise tax
specialist and his or her manager; an agent from the IPGs for domestic
issues and IPNs for international issues; Technical Advisors; a Financial
Products specialist; and an attorney with IRS Area Counsel.

Local Counsel is typically assigned to LB&I cases and is available to
coordinate during the examination. Counsel is responsible for provid-
ing legal advice and advise the team relating to case development and
other matters to their respective client organizations consistent with
the Service’s position. Depending upon the personalities of the exam-
ination team and the counsel attorney, as well as the needs of the
team, you may have a very active Counsel attorney or you may never
see the Counsel attorney. There are times when representatives should
consider specifically requesting exams to involve Area Counsel and
bring him or her to the table. Having a different perspective on the
issue may bring a quicker resolution or help the parties focus on the
issue. But there are times that the opposite is true and it is important
to consider pushing back on exams decision and reminding IRS
management that the final decision is in exams jurisdiction and
they should overrule Counsel’s recommendation. It may be a fine
line to straddle, so be careful what you ask for.

One thing to keep in mind is that the specialists work separately from
the case manager and develop issues within their expertise, and they issue
their own IDRs and make their own determinations and recommenda-
tions to the team. As a result, the specialist can often delay the closing of
the audit. There are times when the taxpayer should involve the case
manager in pushing the specialist along or even overruling the specialist
in an effort to reach an agreed case.

[I] Preliminary Strategies for Resolution
Before the initial meeting with the IRS, the taxpayer should identify

issues that it anticipates resolving at the examination level. Even before
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the IRS formally commences its examination, the taxpayer and its
representatives should start planning preliminary strategies for narrow-
ing or resolving issues that are expected to arise during the examination.
The taxpayer should plan on resolving issues and needs to determine
whether it has any issues that will be contentious and difficult to narrow
or resolve at the examination level and they should plan accordingly. Just
as the IRS’s Examination Plan is modified during the course of the audit,
the taxpayer should continuously update its own plan and course of
action as the examination unfolds.

[J] Accounting Method Issues
Unlike Examination, IRS Appeals has the general authority to

resolve contested issues on the basis of hazards of litigation. Revenue
Procedure 2002-1846 describes specific methods for resolving accounting
method issues at Appeals or in litigation. The revenue procedure explains
three basic ways for resolving accounting method issues. First, is the most
obvious one, which is changing the taxpayer ’s method of accounting.
Depending upon the taxpayer ’s facts and circumstance there may be
different ways to resolve an accounting method issue such as what
method to use and what year should the method be changed, can it be
deferred to a later year or possibly reduce or defer the cumulative
adjustment. Method changes are typically documented in closing agree-
ments to bind the parties to the agreement. Taxpayers should consider the
impact on subsequently filed returns in resolving accounting method
issues. One thing to consider is requesting the agent or appeals officer to
consent to filing a Form 3115, Application for Change in Accounting
Method. Although, a taxpayer under examination may not be eligible to
file a Form 3115 for a subsequent tax year, absent a window period, the
Service can still consent to the taxpayer ’s request to change on its next
filed return if currently under examination. Remember if taxpayers don’t
ask they won’t receive and if the taxpayer is requesting a method
suggested by the exam team and the team has not yet committed
resources to developing the issue it may be in everyone’s best interest to
get the taxpayer on the correct method going forward rather than expend
the resources in the year under examination.

The other two options covered in the revenue procedure are the
“alternative-timing resolution” and “time-value-of-money resolution”
which do not involve a change in accounting method. One of the key
benefits of these alternative options is the possibility of foregoing the
necessity of filing amended federal and state returns. As accounting
methods involve timing issues companies are more concerned with the
administrative burdens imposed by changing its method such as filing
amended returns and possibly impacting the manner in which they

46. Rev. Proc. 2002-18, 2002-13 I.R.B. 678.
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maintain their books and records than actually changing the method.
Representatives should not feel restrained solely to these three options.
That is the beauty of Appeals. As long as the settlement is based upon a
well reason resolution and reflects the hazards of litigation the parties
may be creative in crafting a resolution.

Under the alternative-timing resolution, the parties enter into a
closing agreement that sets forth when the disputed items shall be taken
into account, without reference to the method of accounting rules. If a
change in method is later imposed, amounts covered by the closing
agreement will be excluded in computing the cumulative adjustment.
Under the time-value-of-money resolution, the parties compute interest
on a hypothetical over and underpayment that would result from the
IRS’s proposed method change. That amount is then multiplied by a
hazard of litigation factor to obtain a specified amount payable to the IRS.
The specified amount is manually assessed and treated as a “miscella-
neous amount” collected. If a change of methods is later imposed, an
appropriate portion of the specified amount will be treated as a prepay-
ment of interest on account of the resulting underpayment. Typically, this
is a great practical and administrative compromise.

[K] Impact on Future Years
The taxpayer should keep in mind the potential effect of its strategy on

future years for the federal, state, and foreign impact. This would include
tax years that have concluded but for which returns have not been filed, as
well as future tax years. Many taxpayers overlook the consequences of the
resolution of federal issues on both current and future state tax returns.
This could be an important component as to how you want to resolve
your federal tax issues and should be assessed prior to agreeing with
the IRS. Taxpayers should model out possible resolutions to determine
the impact on both federal and state returns in determining how the
resolution should be structured. Often there is more than one way to
resolve an issue.

[L] Projected Audit Closing
At the onset of the examination inquire as to the team’s planned

completion date for the examination—typically referred to as the ECD
(estimated completion date). In most instances, the IRS has projected a
closing date, including issuance of the last IDRs or date for preparing their
final reports. Based on your preliminary evaluation, what do you think is
a reasonable time frame for completion of the audit? If your time frame
and the IRS’s time frame differ materially, then you should discuss
the matter further with the IRS early in the process. Typically, the IRS
plans twelve months to twenty-four months to close an examination
depending upon the size of the taxpayer and the number of years and
related entities under examination. Continue to monitor the ECD and
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determine the impact on the taxpayer ’s examination. Use the ECD to the
Taxpayer ’s advantage.

[M] Statute of Limitations
Taxpayer should determine its policy with respect to statute exten-

sions. The statute of limitations is often the most potent weapon in
managing the timing of an IRS audit. The taxpayer, not the IRS, should
control statute extensions. Communicate your statute extension policy
at the opening meeting. If you will not extend the statute beyond a certain
date, then so advise the IRS. Seek an understanding that if the IRS
anticipates the need for an extension, then you will be advised well in
advance. As the examination progresses, you will be better able to
evaluate the appropriateness of any requested extension. Generally
speaking, most representatives advise the client to extend the statute of
limitations, but consider the amount of time granted per the extension.
Most agents routinely request one additional year on the statute or try and
link all of the years under examination to the same extension date. For a
three-year cycle that could be a three-year extension for the earliest year.
Consider whether the additional year(s) is necessary or if an additional
six months or less will satisfy both parties’ needs. Think before agree-
ing to extend the statute and determine if the IRS should provide some-
thing in exchange for your agreement to extend such as limiting the
scope of the examination, agreeing to a restricted consent, or issuance of
a thirty day letter. What is important to the taxpayer?

Most public companies should also consider the impact of the
statute extension on their financial statements and the representative
should consider requesting a date that coincides with their quarter- or
year-end date.

PRACTICE POINTER

Taxpayers are not required to extend the assessment statute and there
may be a host of reasons why it is not in the taxpayer’s best interest to
agree to the extension but be aware of the consequences. Is the
taxpayer prepared to receive a statutory notice of deficiency? Is there
any possible tax due? What is the impact on net operating losses
(either carryforwards or carrybacks) on the assessment statute for the
year under examination or the loss year? Is there any risk of tax due if
the taxpayer has large losses? How will this impact your state statutes?
Is a restricted consent appropriate?47

47. For a more detailed discussion of the statute of limitations, see chapter 8,
Statute of Limitations/Assessments/Summary Assessments.
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[N] Risk Analysis
Be sure to review all significant transactions which occurred during

the cycle under examination, disclosures on the returns, prior year or
rollover issues, any public statements made regarding the years under
examinations, and the impact of potential penalties.48 Taxpayers have
an advantage over the Service as the information should be more
readily available to taxpayers in order to conduct their own robust risk
analysis. See section 7:3 for additional discussion.

[O] Agreements Reached During Prior Audits
Determine if any informal agreements were made during the

previous audit. For example, if the taxpayer was previously told
that certain issues would not be raised, certain records would not
be examined, or that the audit of subsequent years would not com-
mence until a certain date the taxpayer should remind the team of the
agreement. Informal agreements, while not binding, will generally be
honored by the IRS absent compelling reasons. However, it is a good
practice to confirm all informal agreements in writing.

[P] Rollover Settlements
Are there any continuing issues that were settled previously by IRS

Appeals? If so, under Delegation Order No. 4-24, Revenue Agents in
large cases have the discretion to adopt prior Appeals settlements—
and agents in IC cases will consider doing so.

[Q] IRS Accommodations
If Revenue Agents will be on site, taxpayers should determine where

the agents will be situated and what facilities they will be allowed to
access. Arrangements can be made, if appropriate, for the use of
telephones, fax machines, photocopy machines, etc. This may seem
like a trivial point to the taxpayer, but to the Team Coordinator in a
CIC case it is important. The Agent is looking to the taxpayer to
provide their primary office space for the foreseeable future, possibly
three to six years. Most Team Coordinators do not maintain a separate
IRS office.

Taxpayers have had different approaches on providing office space
to the team. The authors have seen taxpayers place the Team
Coordinator in very nice accommodations, while others provide the
bare minimum, while some have no option due to limited space. But
whatever the situation do not make the mistake of having the agent sit
near the tax or finance department. It may seem convenient at the

48. See Rev. Rul. 94-69, 1994-2 C.B. 804.
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time, but many agents have overheard conversations that some tax
directors later regret. As stated above, there is little or no authority
requiring a taxpayer to provide office space for the entire examination
but the agents push hard on this issue and most LB&I agents expect
office space. At the end of the day it is a business decision as to how to
approach this issue. It should be carefully considered and internally
discussed before providing permanent accommodations or access to
things such as a copy machine, phone or fax access. How much
additional cost is the taxpayer willing to incur as a result of housing
the IRS team.

In today ’s electronic age there may not be a legitimate reason for
agents to work at the taxpayer site on a regular basis especially for IC
cases. Taxpayers should consider their options and not be afraid to
push back on the examination team. In light of the ability to exchange
data electronically, the taxpayer should consider establishing proce-
dures whereby the company receives IDRs via email or fax and respond
with pdf documents in return. Electronic media may reduce the time
necessary for the agent to be physically located at the company ’s
place of business. In light of disclosure concerns of section 6103 the
Service has instituted a procedure whereby the parties can commu-
nicate via encrypted email. The taxpayer will be asked to execute a
Memorandum of Understanding which sets forth an agreement to
transmit sensitive or confidential tax-related information to accom-
plish certain authorized exchanged of information via email. In order
to utilize this procedure taxpayer must have a secure messaging
system49 with digital signature certificate or it will be requested to
obtain a Certificate of Authority from a third party. The process is
relatively simple and typically the benefits of communicating via email
substantially outweigh any potential disclosure issues. However, there
are times in which a taxpayer may have concerns about sensitive
information leaving the company ’s facilities. In such situations tax-
payers may decide not to send such information via email and should
require agents to come to the company ’s facilities to review sensitive
data. Another issue that often comes up involves the size of the
electronic files. Unfortunately, the Service’s firewall has a restricted
size limit which may cause issues with larger files or multiple attach-
ments. Representatives should work with the examination team to
determine what can and cannot be sent electronically.

[R] Security and Disclosure Concerns
Identify any security concerns. Will the IRS have access to sensitive

financial or trade secret data? While the IRS is precluded from

49. The system is compatible with Outlook and Lotus Notes.
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disclosing tax return information (including information acquired
during the audit pursuant to section 6103), it is a good idea to identify
any security concerns at the opening meeting and enter any appro-
priate agreements needed to safeguard relevant information.

[S] Power(s) of Attorney
Identify who will have the authority to represent the taxpayer, and

obtain the necessary powers of attorney. An IRS Form 2848, “Power of
Attorney and Declaration of Representative,” a limited power of
attorney, authorizes the practitioner to represent the taxpayer for the
types of tax (for example, individual, corporate, TEFRA, or employ-
ment) for the years at issue before the IRS. However, some represen-
tatives are not qualified to execute a Form 2848 and should consider
whether a Form 8821, Tax Authorization Form, is appropriate. A Form
8821 authorizes any individual, corporation, firm, organization, or
partnership that is designated by the taxpayer to inspect and/or receive
taxpayer confidential information. However, a Form 8821 does not
authorize the representative to advocate the taxpayer ’s position with
respect to federal tax law, execute waivers, consents, or closing agree-
ments or to otherwise represent a taxpayer before the IRS.50

[T] Audit Location
Is there is any reason to ask for a change of audit location? If so, the

taxpayer should evaluate the situation and immediately make a
request in writing to request a change of venue. It is easier to change
the audit site before the agent has begun working on the examination
than after the audit has commenced. Some IC taxpayers do not have
an in-house tax department and their accountants possess the tax-
payer ’s books and records and it would be more appropriate to conduct
the audit at their facilities. Some taxpayers have multiple locations
and one location may be more appropriate based upon the location of
their books and records as well as the appropriate personnel that may

50. A taxpayer ’s designation of a third party (such as an accountant who is not
acting as a taxpayer ’s representative) to request and receive returns and
return information is sometimes confused with the Conference and
Practice Requirements (Treasury Regulation 601.502 et seq.) and Treasury
Department Circular 230, Conference and Practice, requirements over-
seen by IRS’s Office of Professional Responsibility. Form 8821 permits a
designated third party to receive returns and return information. It does
not permit the third party to represent the taxpayer before the IRS. The
third party cannot perform the acts specified in Treasury Regulations
601.502(c)(1) and (2). See IRM 11.3.3.3 Distinction Between Disclosure
to Designees and the Conference and Practice Requirements (05-20-2005).
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be able to assist in the examination. As the saying goes, if you don’t
ask you won’t receive. But as a practical matter moving the place of the
examination may not be an easy task and the taxpayer should have
good reasons for requesting the change. For example, if the taxpayer
has been acquired by another entity which is located across the
country and the tax department and books and records are now with
the acquiring company it might be more appropriate to move the
examination to the new owner ’s location.

[U] Requests for Tax Returns of Corporate Officials—
Compliance Check

IRS agents may ask taxpayers to provide copies of tax returns for
key corporate officials.51 This is not a proper request of the entity
under examination. As a general rule, officers’ personal returns are not
usually in the company ’s possession. As part of the due diligence
process the representative or the taxpayer should notify the corporate
officers about the IRS’s established procedures whereby the agent will
conduct a compliance review of the individual returns for key officers,
key executives, or highly compensated employees in an effort to deter-
mine if those officers or executives have filed annual returns, have
any outstanding balances, or other compliance issues. The IRS
considers key corporate officers as those officers who have control
or authority over corporate activities, or whose relationship with any
segment of the case is close enough to significantly influence corpo-
rate management or tax results including: board chairman, chief
executive officer, chief financial officer, officers in charge of subordi-
nate operations, officers in charge of governmental activities, or any
other officer with significant decision-making responsibility.52 If
the agent includes this request in an IDR, refer the agent to the
IRM, which states that related shareholder/partner returns should be
obtained using Corporate Files on Line (CFOL) or Midwest Auto-
mated Compliance System (MACS) first. If the CFOL and MACS
information is insufficient, the agent can request the return from
the corporate officer.

51. Corporate and stockholder returns, as well as partnership and the asso-
ciated partner returns, are considered related because the returns are for
entities over which the taxpayer (stockholder or partner) has control and
which the Service believes can be manipulated to divert funds or camou-
flage transactions.

52. IRM 4.10.4.3.4.3 Required Filing Checks (Corporations and Other “Busi-
ness” Returns) (08-09-2011); see also IRM 4.46.3.5.7 Corporate Officers’
Returns (09-04-2013).
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PRACTICE POINTER

IRS review of company officer returns is an area where representa-
tives or tax directors should be proactive and try and get an
agreement in advance that the agent will make every effort to
perform the compliance check by requesting the information from
the service center not from the corporate officers directly. Company
officers should be put on notice that the IRS may perform a
compliance check on their personal returns and provide them an
opportunity to remedy any potential issues before the IRS looks at
their personal tax information.

If the officers’ information is not available from the service center
the representative should request that the agent provide you with a
heads-up before sending written correspondence to any officers.
This will provide the tax director or representative an opportunity to
provide the key officers with some additional background informa-
tion before they are surprised when opening their personal mail
from the IRS. Although IRS agents rely of the disclosure prohibitions
of section 6103 as to notifying you who they are performing a
compliance check on, they should be able to at least give you a
heads-up without identifying the names of the officers being con-
tacted. If the Company receives an IDR asking for five officers’
Social Security numbers you can probably assume at least those
individuals will checked.

[V] Be Familiar with Possible ADR Techniques
The IRS continues to express interest in finding more efficient ways

to resolve tax disputes by utilizing ADR techniques (discussed below).

[W] Be Familiar with the Achieving Quality Tax
Examinations through Effective Planning,
Execution and Resolution Process

Revenue Agents will incorporate the Achieving Quality Tax Exam-
inations through Effective Planning, Execution and Resolution gui-
dance into their opening conference and audit plan (discussed below).
It is helpful to have an understanding of the document to properly
prepare for the examination.

[X] Closing Conferences
This may be the last opportunity to resolve issues at the examina-

tion level with upper management. Representatives should come to
the table in a cooperative manner in an effort to close the examination.
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If the issues are still unresolved, the closing conference provides the
taxpayer with the ability to understand the government’s position and
its understanding of the facts in an effort to draft a more effective
protest to Appeals. In addition, the closing conference presents an
opportunity to consider the impact of any open issues on the subse-
quent cycle. The taxpayer needs to consider its overall business,
economic and tax needs not only for the years under examination
but for future cycles. If the issue is timing, the taxpayer should
consider the cost of moving forward versus the interest cost in
resolving the issue including the cost of filing state returns, or whether
a concession would create a tax benefit in a subsequent year. Another
issue that should be addressed is the possibility of rolling issues into
the next cycle on the same theory that the issue was resolved in the
current examination. The taxpayer should consider whether a Form
906, Closing Agreement on Final Determination Covering Specific
Matters, or the applicability of accelerated issue resolution under
Revenue Procedure 94-6753 is appropriate. In addition, representatives
should be familiar with Delegation Order 4-25,54 which provides the
Examination Division settlement authority.55

One thing to keep in mind is the examination division is not to
resolve cases based upon the hazards of litigation—that is the job of
Appeals or Counsel. Rather they are to resolve issues based upon the
facts and law. That said, the managers do have some discretion to drop
issues if warranted or agree to allow the company to file a method
change or other approach that aids in compliance on issues going
forward. Although taxpayers may propose creative resolutions, the
authors have not seen managers settle cases based upon hazards so
taxpayers will need to work within the confines of their authority.

[Y] Settlement Considerations
Whether resolving the case during the examination, appeals, or

while the case is pending in a court proceeding, LB&I taxpayers have a
number of key factors to consider in trying to determine whether and
when to settle the issues. Typically, in resolving a matter, LB&I
taxpayers focus on:

53. 1994-2 C.B. 800.
54. 1991-5 I.R.B. 6, D.O. No. 236, 1990 WL 323025 (IRS DLO), 1991-1 C.B.

313.
55. Delegation Order No. 4-25 provides Team Managers with discretionary

authority under I.R.C. § 7121 to accept settlements on any issue under
their jurisdiction where Appeals has previously settled an issue with
respect to the same taxpayer if the facts are substantially the same and
the legal authority relating to such issue remains unchanged.
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• What is the financial statement impact?

• Does the resolution impact the Company ’s deferred tax assets
(DTAs)?

• What are the administrative burdens on the company ’s State and/
or Foreign Tax Returns?

• What are the administrative burdens on the company ’s Federal,
State and/or Foreign Tax Returns filed subsequent to the year
under examination?

• What, if any, are the Cash Flow Considerations?

• Is the proposed adjustment a Timing or Permanent Adjustment?

• Is there Civil Penalty exposure?

• What are the interest ramifications?

• Should the company consider making an Advance Deposit or
Other Payment?

• Is the company risk adverse and is an early resolution more
important to the company culture?

• Are there confidentially concerns? Is the company willing to
litigate in a public forum?

• What documents should be implemented to close the case, is a
Closing Agreement appropriate?

• What type of waivers should be executed?

• How can the company minimize potential double taxation?

• Should the company consider an Advanced Pricing Agreement
or Competent Authority?

• What is the cost of settling early verses the cost of going to
Appeals or litigation?

The next key settlement consideration is how and when to settle the
matter. Some of the possibilities are listed below:

(1) Resolve the Issue Prior to filing tax return

• Pre-Filing Agreement (PFA) for factual issues

• Compliance Assurance Program

• Method Change—Form 3115

• Private Letter Ruling (PLR) for legal issues
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(2) Resolve the Issue Prior to IRS Examination

• Superseded Return

• Qualified Amended Return

(3) Settle the Issue during the Examination

• Revenue Procedure 94-69 Disclosures

• Agreed Issues

• Delegation Orders 4-24, 4-25

• Fast Track Settlement

• Accelerated Issue Resolution (AIR) Agreement

• Early Referral

(4) Settle the Issue during Appeals

• Traditional Appeals

• Post-Appeals Mediation

• Post-Appeals Arbitration

(5) Settle while the matter is pending in litigation

• Tax Court

• U.S. Court of Federal Claims (refund suits)

• District Court (refund suits)

Another key issue taxpayers need to consider is the impact of the Joint
Committee of Taxation on refunds. Whether the case is resolved in
exams, Appeals, or during litigation there are many factors that come
into play and one size does not fit all. Careful consideration should be
given to the why ’s, how, when to settle, and whether the taxpayer
should utilize one of the Service’s alternative dispute resolution
programs available to LB&I taxpayers. There is also number of strategy
considerations that should also be considered:

• Should the taxpayer extend the statute of limitations?

• Should the taxpayer submit a robust response to the NOPA in
an effort to resolve the matter or is it better to move forward to
appeals and save the robust response for the Protest?

• Does educating the examination team help or hurt the tax-
payer ’s position?

• Has the Service missed an issue during the examination?
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• Should the taxpayer request a 30-day letter or a 90-day letter?

• What litigating forum is best for the taxpayer based upon its
facts and the legal authorities?

• Should the taxpayer pay the tax and file a refund claim or refund
suit?

§ 7:5 Appeals for LB&I Taxpayers

For general discussion of Appeals, filing Protest, and Appeals
strategy, see chapter 14, Administrative Appeal.

§ 7:5.1 Pre-Conference Meeting

Unique to LB&I cases, the examination team has the ability to
participate in a Pre-Conference Meeting56 for LB&I cases with the
assigned Appeals team. The conference is to discuss the issues,
taxpayer ’s protest and the audit team’s written response (rebuttal)
to the protest. Most Appeals Officers encourage a frank discussion
of the facts and issues during this session. The taxpayer is notified of,
and given an opportunity to participate in any pre-conference in
accordance with requirements involving ex parte communications.
The examination team is encouraged to agree on the relevant facts,
and to share its views on the disputed issues, including its assessment
of litigating hazards and the strategies involved in setting up adjust-
ments on particular issues. However, the pre-conference is not to be
used as a vehicle for securing a commitment from Appeals to defend
any particular issue, commit to particular settlement position, or
otherwise “negotiate” the settlement posture of Appeals on the case
with the examination team.

A Pre-Conference Meeting is scheduled on all cases designated as a
team leader case.57 However, the examination team may request a
conference on other LB&I cases. If the examination team does not
request a conference and Appeals believes a conference would be
helpful, Appeals may initiate the conference. The team leader is
responsible for arranging the conference on a date that is mutually
agreeable for all of the participants.

The entire examination team may attend the Pre-Conference
Meeting.58 It is not surprising to see the case manager or group
manager, revenue agents, international examiners or other specialists
as appropriate to the issues in dispute. In addition, the exam team

56. IRM 8.7.11.9.1 Purpose of Pre-Conference Meeting (10-01-2012).
57. IRM 8.7.11.9.2 Requesting a Pre-Conference Meeting (10-01-2012).
58. IRM 8.7.11.9.3 Who Participates in a Pre-Conference Meeting (10-01-

2012).
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may invite the local Area Counsel, IRS National Office attorneys or
industry specialists to participate in pre-conferences.

Typically, the examination team prepares a PowerPoint presentation
and walks the Appeals team through all of the facts and legal support
for its adjustments. At times, Counsel may even be the lead presenter
of the facts and legal arguments. In accordance with the guidance for
ex parte communications, the taxpayer and its representatives are also
given an opportunity to participate in the pre-conference meeting.59

Although, a word of caution regarding the amount of taxpayer
participation during the pre-conference meeting. The purpose of the
pre-opening conference is for the examination team to summarize its
adjustments and legal support. Typically, the reason the case is sent to
Appeals is because the parties were not able to see eye to eye on the
issues during the examination process and having a robust discussion
with Appeals while the examination team is in the room tends not to
be very productive for taxpayers. Currently, some Appeals Officers
encourage the parties to, at the very least, agree with the factual
representation during the pre-opening conference and at times Appeals
Officers even try and mediate between the parties. It is the authors’
experience that interacting with the examination team during the pre-
conference meeting has not been productive but every case and
situation is unique and the general rule may not be applicable.

Not only should the representative agree to attend the pre-
conference meetings, it could be considered mismanagement not to
attend and listen to the examination team’s presentation of the
facts and the law. If the parties have not resolved their differences at
the examination level, it would be best to quietly listen to the revenue
agent and/or case manager and provide any comments after the
examination team has left the room. Generally, it does not serve any
purpose to argue with the revenue agent in front of the Appeals Officer.
The representative should present his or her case one-on-one with the
Appeals Officer after the pre-conference meeting has concluded. It is
doubtful at this point in the process that the representative will
persuade the revenue agent as to the merit of the taxpayer ’s position,
and the representative should instead focus on persuading the Appeals
Officer during the taxpayer ’s Opening Conference. Typically, it is
advisable to hold back your arguments until the team has completed
its presentation and left the room.

§ 7:5.2 Opening Conference

The Opening Conference is the taxpayer ’s second opportunity to
educate the Appeals team as to its understanding of the facts in an effort

59. Rev. Proc. 2012-18 and Notice 2011-62.
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to convince the Appeals team on its interpretation of the law. The first
opportunity to persuade the Appeals Officer is with the Protest.

Depending upon the city requested for the opening conference it
may take as long as four to nine months from the submission of the
rebuttal before the opening conference commences. Therefore, it is a
good practice to start to prepare for the opening conference after
receipt of the rebuttal to the protest when the information is still
fresh. Many representatives prepare PowerPoint presentations setting
forth the facts and legal authorities or other relevant information. At
times the taxpayer may want to supplement the protest and provide
additional support for its positions at the opening conference or as a
follow up to points raised during the conference.

Appeals’ conferences do not have any of the characteristics of
judicial proceedings and, are very informal. The format may differ
depending on the Appeals Officer as well as the size and number of the
adjustments. It is a good practice to request a break between the pre-
conference and the opening conference. Many times members of the
Appeals team will have to travel to the conference city and as a result
they usually do not want a large time gap between the two meetings. If
there are multiple or complex issues the representative should request
at least separate days for the pre-opening and opening conference and
maybe even longer than the following day. This will provide adequate
time to re-evaluate the taxpayer ’s presentation based upon the Ser-
vice’s pre-conference presentation and it may be necessary to adjust
the taxpayer ’s presentation accordingly. However, depending upon the
taxpayer ’s situation it might not be advantageous to wait an extended
period of time between the Service’s presentation and the taxpayer ’s
presentation as the Appeals Officers will walk away hearing only one
side of the argument and he or she may come to some initial
conclusions without the taxpayer ’s input.

PRACTICE POINTER

One thing to consider is the timing of the pre-conference and the
opening conference. Typically, the pre-conference and opening
conference are scheduled within the same time frame (back to
back over two days). However, there may be reasons that taxpayers
want to separate the presentations by days or weeks. But keep in
mind if you schedule the opening conference weeks after the pre-
conference the Appeals Officers will be left with the examination
team’s arguments without your input. That span of time may or may
not be advantageous for your client.
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Although settlements are based upon the hazards of litigation, the
federal rules of evidence do not apply to the presentation.60 That said,
in assessing the hazards taxpayers may want to point out what
information would be admissible at trial in order to properly assess
hazards based upon the record.

This informal process was intended to promote frank discussion,
mutual understanding, and prompt settlement. As a consequence,
there is no sworn testimony and no court reporter or other stenogra-
pher present. Representatives should come to the meeting prepared
with all necessary documents (and possibly witnesses) needed to
establish his or her case. Representatives should also come prepared
with legal authority to support the position that should be in issue. It
is also important to note that most Appeals Officers will do his or her
research before the initial meeting. Representatives should, therefore,
be prepared not only to present authority favorable to the taxpayer ’s
position, but be able to distinguish and otherwise rebut authority
favorable to the government’s position. A good settlement will depend
upon the representative’s ability to be a strong advocate for the
taxpayer ’s positions. In many large cases the opening conference
may be spread over a number of days and the entire process may
take as long as six to eighteen months to final resolution and closure.
There is a lot of flexibility in the process and the taxpayers should be
proactive from the first notice of the assignment of the Appeals
Officer. The ex parte rules do not apply to taxpayers and, as such, as
early as the first correspondence, taxpayers may reach out to the
Appeals Officer and begin discussions. During their presentation
taxpayers may consider leading with their strongest positions and
based upon the resolution of that issue may consider being more
flexible with the other issues. Generally, taxpayers have a settlement
range in mind and might consider asking Appeals to address certain
issues before conveying their offer. Most Appeals Officers are willing
to work with taxpayers so long as the process continues to move
forward. Like all settlements and negotiations there is a lot of strategy
and various approaches which are beyond the scope of this book.

For additional information on the appeals process, protests, nego-
tiations, settlement practices, closing agreements, and the hazards of
litigation, see chapter 14, Administrative Appeal, and for a discus-
sion of whether or not to proceed to litigation and the choice of forum
(U.S. Tax Court, District Court, or U.S. Court of Federal Claims), see
chapter 15, Tax Court Litigation and Claims for Refunds.

60. However, it should be noted that FED. R. EVID. § 408 protects conduct,
statements, and offers made during settlement negotiations.
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§ 7:5.3 Appeals Case Memorandums (ACMs)

The ACM61 is a report prepared by the Appeals Officer which sets
forth the basis of the parties’ settlement. Typically, the ACM consists
of four sections: (1) Summary and Recommendation; (2) Brief Back-
ground; (3) Discussion and Analysis; and (4) the Appeals Officer ’s
evaluation. The ACM is intended to both document the resolution
and persuade the Appeals Team Manager that the Appeals Officer
considered and analyzed all the important facts, arguments, and law in
reaching an appropriate settlement.

The key element to the ACM is the discussion and analysis section
which sets forth the essence of both sides’ contentions, sets out any
new information provided at the conference, analyzes the law and
applicable case law arguments, and discusses the various factors
considered in arriving at the settlement and why it was an appropriate
resolution.

PRACTICE POINTER

Although the taxpayer is well aware of the outcome of the settle-
ment, there are times that the ACM may be relevant to the same
issue on a subsequent tax return. Pursuant to the manual, ACMs
may be provided to taxpayers either informally or pursuant to the
Freedom of Information Act (FOIA). They are not exempt in their
entirety from disclosure.62 That said, the authors have seen the ACM
heavily redacted and as such may not be useful.

§ 7:5.4 Post-Settlement Conference

After an Appeals settlement, the examination team is given an
opportunity for a post-settlement conference63 to discuss the settle-
ment reached and its subsequent impact on the taxpayer. The con-
ference is intended to supply the examination team with information
that may be helpful in the examination of the subsequent cycles of
the taxpayer and to assist in identifying those issues that may
be susceptible to resolution by application of settlement authority.
As a general rule a post-closing conference will be held on all CIC cases

61. IRM 8.6.2.1 Introduction to Appeals Case Memos (ACMs) (03-21-2012).
62. Due to the sensitive nature of the ACMs the manual suggests coordination

with both Area Counsel and the local Disclosure Officer. See IRM
8.1.1.5.4 Requests for Appeals to Produce Records (02-10-2012).

63. IRM 4.46.7.2.7.6 Post-Settlement Conference (03-01-2006), IRM
8.7.11.11 Post-Settlement Conference (10-01-2012).
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after final disposition by Appeals unless an exception is agreed to
between LB&I and Appeals. Area Counsel will be invited to attend
this conference on all docketed cases. Area Counsel may attend
these meetings in non-docketed cases at the request of either the
examination team or Appeals. Taxpayers are not invited to Post-
Appeals Conferences.

The purpose of the post-settlement conference is not intended to be
a critique of the settlement nor is it intended to replace LB&I’s dissent
procedures. It is solely intended to communicate the resolution of the
case to the examination team. Although the IRM provides procedures
for the examination team to dissent to the settlement and voice their
concerns about an Appeals-settled case it does not provide a mechan-
ism to revoke any prior settlement.64 It is more of an internal
administrative procedure to address or resolve significant concerns
about the Appeals disposition of an issue(s).

§ 7:6 Rapid Appeals Process (RAP)

Although not yet the subject of any published guidance, the IRS
has created a new Rapid Appeals Process (RAP) designed to hasten
what can sometimes be a very slow process for taxpayers. In fact,
the average time to close an Appeals Team Case Leader (ATCL)
Coordinated Industry Case (CIC) is approximately twenty-four
months and IC case twelve–fifteen months. RAP is intended to bring
the LB&I team, the taxpayer, and Appeals together and have open
communications during the initial/pre-opening conference hearing
before Appeals by providing a forum for a working conference to
resolve tax issues by utilizing mediation techniques. In the past, the
taxpayer and LB&I have given separate presentations to Appeals at
the pre-opening conference, with little or no interaction between the
parties, followed by one-on-one meetings between the Appeals Officer
and the taxpayer and its representatives. The idea behind RAP is to
have the taxpayer, LB&I exam team, and Appeals work together to
coordinate during the first meeting to help the Appeals Officer focus
on the differences between the taxpayer and LB&I. RAP is voluntary
and requires the consent of the taxpayer.65

If the case is adequately developed, the Appeals Officer is to review
all available information and, if necessary, request additional informa-
tion before the conference in an effort to have a robust discussion
at the opening conference that may lead to resolution of some or all of

64. IRM 4.46.7.2.7.8 Dissent Procedures for Disagreements with Appeals
Determinations (12-29-2009).

65. 2012 TNT 128-1 IRS Rapid Appeals Process Benefits Taxpayers, Appeals
Deputy Says (Release Date: July 2, 2012) (Doc 2012-14037).
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the issues. In fact, the Appeals Officers will be encouraged to draft an
ACM prior to the meeting in an effort to determine any potential
factual gaps or legal conclusions. If the case is not properly developed,
Appeals Officers will be encouraged to return the case back to Exams
for further development.

The Appeals Officer will be requesting a commitment from the
taxpayer and the LB&I team that the parties intend to try and reach
a settlement at the opening conference or agreed upon a proposed
closing date for final resolution. RAP is intended to be a mutual settle-
ment process and it appears to be a cross between mediation and Fast
Track Settlement (FTS). However, unlike Fast Track, where the Appeals
officer acts only as a mediator, the Appeals officer is the decision
maker on the disputed issues for the IRS. LB&I and the taxpayer will
discuss issues with Appeals during the joint pre-conference hearing and
also during separate caucus sessions.

§ 7:7 Compliance Assurance Program (CAP)

In an effort to reduce cycle time, the Service created the Compliance
Assurance Pilot Program (CAP) for large business taxpayers.66 CAP is
intended to be a cooperative effort between the IRS and taxpayers to
conduct real-time audits of businesses with assets of $10 million or
more, with a goal of determining the correct tax treatment of material
activity prior to the filing of the tax return. Once the tax return is filed,
there is a post-filing audit to determine if the tax return is consistent
with the agreements made during the pre-filing process and whether
there are any additional issues not identified that would require
additional examination activity. Participation in the CAP program is
voluntary with both taxpayers and the IRS and is determined on an
annual basis and participation is re-evaluated each year. In 2005, the
program began with seventeen taxpayers and by 2012 the number of
CAP taxpayers reached 176. To be eligible for the CAP program, taxpayer
must be an LB&I publicly held entity required to submit disclosure
type forms (that is, 10K, 10Q, 20F) to the SEC or equivalent regulatory
body. Privately held taxpayers are also eligible if they agree to provide
certified, audited financial statements or the equivalent to IRS.
Another criterion of eligibility is the company cannot be under
investigation by, or in litigation with, the IRS or another federal or state
agency such that the IRS would be limited in its ability to access the
taxpayer ’s records.

Under the CAP program, the Service’s LB&I Division works with
large business taxpayers to identify and resolve issues prior to the filing

66. Ann. 2005-87, 2005-50 I.R.B. 1144 (Dec. 12, 2005).
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of their tax returns. The key objective of this program is to reduce
taxpayer burden and uncertainty, while assuring the Service of the
accuracy of tax returns prior to filing, thereby reducing or eliminating
the need for post-filing examinations. In essence the Service will audit
the return in somewhat real time—issues will be examined prior to the
filing of the annual tax return. The Service contends that CAP will
reduce taxpayer burden through the contemporaneous exchange of
information about completed events and transactions that affect tax
liability, rather than through the traditional examination process.
Some of the key benefits for both taxpayers and the Service are the
ability to shorten examination cycles and increase currency for tax-
payers, while enhancing the accurate, efficient, and timely final
resolution of increasingly complex corporate tax issues. Assuming
the taxpayer is able to resolve all issues through the implementation
of CAP, a key benefit will be the financial certainty achieved in a real-
time fashion rather than waiting until after the return is filed for an
examination to commence and several years later to be resolved.

§ 7:7.1 Pre-CAP Description

Pre-CAP was established as a transition phase for taxpayers that
have a series of tax years for which traditional post-filing audits
have not been completed. Pre-CAP was designed to close all transition
years except for one open year and one year for which the return is not
yet due. During this phase, the taxpayer and the IRS will develop an
action plan aimed at preparing the taxpayer to enter the CAP phase.
Pre-CAP will take place in a traditional post return filing examination
by a Team Coordinator, not an Account Coordinator. Taxpayers
must meet the CAP eligibility criteria and can request Pre-CAP at
any time. The taxpayer and the Service will develop an action plan in
an effort to eliminate transition years within an agreed amount of
time. The taxpayer will be required to sign a Pre-CAP memorandum
of understanding (MOU), be willing to work in a CAP environment
by exhibiting transparency and cooperation and be willing to identify
issues within transactions and provide information in a timely
manner to resolve the issues.

§ 7:7.2 CAP

Once taxpayers have successfully navigated the Pre-CAP phase they
will be eligible for admission into the CAP Program. As part of CAP,
taxpayers will be expected to make full disclosure of their transactions
and issues and provide comprehensive and contemporaneous facts and
disclosures of their completed business transactions. Taxpayers are
also expected to provide information on material items as defined in
the MOU. Once issues are agreed to, the Service will not make any
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adjustments to the filed return. If an issue is unresolved prior to the
filing of the return, the taxpayer and the IRS will continue to resolve
any issues still pending. See below for details on the program.

§ 7:7.3 CAP Compliance Maintenance

The Compliance Maintenance Program is intended for taxpayers
who have been successful with CAP, have fewer complex issues, have
good internal controls, and have established a track record of working
cooperatively and transparently with the Service with low risk transac-
tions and limited controversy throughout the CAP. As part of the
Maintenance program the exam teams will conduct a significantly
reduced scope and depth pre-file review and post-file examination. The
Service anticipates that taxpayers can move between Compliance
Maintenance and CAP at any time depending on the complexity
and/or volume of transactions in a given year. The requirements are
as follows:

(1) Non-complex issues anticipated for the CAP Year (that is, the
Taxpayer is not considering any major new transactions dur-
ing the year). Issues can be completed within approximately
twelve–fifteen days per quarter.

(2) No domestic team members are needed and the review will
require no more than fifty–sixty staff days for the AC during
the twelve-month pre-filing period.

(3) Minimal due diligence work is anticipated and the annual
significant calculations have been reviewed with little to no
changes during prior CAP Years.

(4) Specialist resources should be minimal: Issues can be com-
pleted within three–five days of specialist resources per quarter.

(5) Taxpayer complied with the letter and spirit of the CAP in
prior year(s) in that the assessments of Taxpayer transparency
and cooperation in the prior CAP Year were optimal; the
taxpayer disclosed all transactions having a material effect
along with their proposed tax positions, and identified the tax
issues within the transactions; taxpayer responses to written
and/or oral IDRs were given within the time frame outlined in
the requests and were complete; the taxpayer disclosed all
material issues with regard to completed business transactions
and no additional issues were identified by the CAP Team
during the Post-File Examination; open communication pro-
cedures were/are established and abided to between the Service
and the taxpayer personnel; taxpayer ’s personnel familiar with
the transactions were made available to the team in a timely
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manner; taxpayer was proactive in advising the CAP Team of
major transactions that required significant resource planning
prior to the transaction date; a proven process was in place for
disclosures that has worked on prior CAP reviews; there have
been no changes in tax department personnel that would
result in a significant learning curve regarding the CAP; no
issues have gone into post-file on prior CAP Years as a result of
inadequate time to develop; and no new issues have been
discovered on the prior cycle when the return was filed.

The goal of any taxpayer entering into CAP is to be placed in the
Compliance Maintenance Program or passed on all together.

§ 7:7.4 Description of the CAP Program

CAP requires extensive cooperation between the Service and parti-
cipating taxpayers. Throughout the tax year, CAP taxpayers are
expected to engage in full disclosure of information concerning their
completed business transactions and their proposed return treatment
of all material issues. Participating taxpayers that resolve all material
issues will be assured, prior to the filing of the tax return, that the
Service will accept their tax return, if filed consistent with the resolu-
tions (described below), and that no post-filing examination will be
required. If all issues cannot be resolved prior to the filing of the
return, the program will identify the remaining items that will need to
be resolved through traditional examination processes.

§ 7:7.5 Aspects of the Program

Significant aspects of the CAP include:

• Communication of information about completed transactions
in a manner that is timely and allows a meaningful analysis of
material items affecting the tax return;

• The review of significant transactions immediately after com-
pletion, while knowledgeable personnel and necessary records
are most accessible;

• The sharing of all relevant data and positions between the
Service and the taxpayer;

• The early identification of compliance issues in need of
resolution;

• Access to and willingness to participate in issue resolution
methods; and

• Determination of return acceptance prior to filing.
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The program does not include providing participating taxpayers with
guidance on or resolving prospective or incomplete transactions out-
side of existing procedures, such as a private letter ruling.

The Service will request that taxpayers provide the following
information:

• industry overview;

• current organizational charts reflecting all related entities and
the flow of relevant information involving those entities;

• financial performance information;

• outline of any anticipated significant events that will affect
reporting for the tax year;

• access to accounting records and systems; and

• to make available the necessary resources for disclosure of
requested information.

It should be noted that all information provided to the Service in
connection with the CAP audit concerning the participating
taxpayers’ tax liability and all closing agreements entered into between
the Service and the participating taxpayers, are return information
protected from disclosure by the confidentiality provisions of section
6103, just as with a traditional examination.

While the CAP program may provide many benefits including
financial certainty and closure to its participants, CAP participation
may not work or be attractive to all taxpayers. As CAP requires
disclosures and transparency it might limit some aggressive tax
planning. As part of the program, CAP taxpayers must also confirm
that there are no reserves for transactions that have not been discussed
with the IRS and this may not be appealing for certain taxpayers.
Other taxpayers may not have the resources to do real-time audits and
therefore, CAP may not be a practical solution. The IRS will not
extend a CAP invitation to a taxpayer if it believes that the taxpayer is
not suitable or if it has an adversarial relationship with the taxpayer.
But one key factor in deciding whether to enter into the CAP program
is the significant administrative burden on the taxpayer and its tax
department’s resources. It is important for taxpayers to carefully weigh
the benefits and burdens of CAP as well as the impact on its FIN 48
financial reporting before making any final decisions.

§ 7:7.6 Memorandum of Understanding

At the initiation of the CAP, the parties will enter into a standardized
Memorandum of Understanding (MOU), which sets the ground rules
for the CAP. The MOU defines specific objectives for the program, sets
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parameters for the disclosure of information, describes the methods of
communication, and serves as a statement of the parties’ commitment
to good-faith participation in the CAP. Adherence to the processes
established by the MOU is an integral part of resolving identified issues
and assuring the Service of the accuracy of the tax return. Failure to
comply with the terms of the MOU may result in removal of the
taxpayer from the program.

§ 7:7.7 Assignment of Account Coordinator

The Service will assign an Account Coordinator to each taxpayer
participating in the CAP program. The Account Coordinator will serve
as the primary point of contact with the Service for issue resolution.
The Account Coordinator will review the taxpayer ’s audit history and
prior tax issues and will become familiar with relevant industry trends
and current business practices of the taxpayer. To ensure proper and
accurate evaluation of all tax items, the Account Coordinator will
consult with Service specialists, Appeals personnel, and Chief Counsel
Advisors. Similarly, participating taxpayers will designate personnel to
act as the primary contact for the Account Coordinator. The Account
Coordinator and the taxpayer will work together during the process to
identify and resolve issues. As issues are resolved, the Account
Coordinator and the taxpayer will enter into Issue Resolution Agree-
ments (IRAs) recording the resolutions. When necessary, the parties
may use existing issue resolution processes, such as Fast Track
Settlement. After the close of the tax year, the Account Coordinator
will incorporate the resolution of the identified issues in Form 906
closing agreement(s), based on the completed IRAs. However, it should
be noted that the CAP does not change or modify LMSB’s current
authority to resolve cases.

If, on the other hand, the taxpayer has fully complied with the
terms of the MOU, but the IRS and the taxpayer cannot resolve all
identified issues prior to filing the tax return, the IRS will provide the
taxpayer with written confirmation that it will accept the taxpayer ’s
return with respect to the resolved issues, as long as the return is filed
in a manner consistent with any closing agreements and no post-filing
examination of those resolved issues is required for that tax year. This
type of written confirmation is known as a “Partial Acceptance Letter.”

§ 7:7.8 Post-Filing Review

After the return is filed, the IRS and the taxpayer will undergo a
joint post-filing review to confirm that the issues are reported as
agreed. This post filing review is expected to be completed within
ninety days of the filing of the return. After the close of the tax year, the
issues are incorporated into a Form 906 closing agreement. If all issues
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are resolved, the IRS provides written confirmation in a “full accep-
tance letter” that, subject to a post-filing review, it will accept the
taxpayer ’s return if it is filed consistent with the closing agreement.
If any issues are unresolved, the IRS issues a “partial acceptance
letter” that only accepts the taxpayer ’s return as it relates to the
agreed-upon transactions; the remaining issues are subject to resolu-
tion with the traditional examination process. If necessary, the parties
can also use alternative dispute resolutions such as Fast Track Settle-
ment to resolve unagreed issues. If the return is accepted, the audit is
closed and the IRS issues a “no change letter” concluding the exam-
ination of the taxpayer ’s books for the purposes of section 7605(b). If
items remain open or are inconsistent with the resolutions, they
undergo the traditional examination or Appeals process. If the post-
filing review reveals that the return is not consistent with the terms of
the closing agreement(s), or reveals that there are items on the return
presenting material issues that were not adequately disclosed, the
Service will examine all inconsistent or inadequately disclosed issues
through the traditional examination process. It should be noted that
CAP does not preclude the taxpayer from disputing any unresolved
issues through the traditional administrative process. However, the
IRS can re-open the tax year if it concludes the taxpayer has violated
the MOU by inconsistently or inadequately disclosing its issues.

Although the CAP review is not subject to the restrictions in section
7605(b), the Service will only reopen the year after the post-filing
review has occurred and any traditional examination of inconsistent or
inadequately disclosed issues has concluded if the circumstances set
out in section 5 of Revenue Procedure 2005-3267 apply.

IMPACT ON TAXPAYER’S FINANCIALS

A key benefit to CAP participants includes not only the ability
to reduce or eliminate FIN 48 tax reserves but it can also resolve
uncertain tax positions for which they may not be required to
accrue FIN 48 reserves. Resolving those uncertain tax positions in
the current period minimizes the risk of financial accounting
restatements should the tax reserves prove to be inadequate to
cover the audit adjustments. Another benefit of CAP is the tax-
payer’s ability to recognize tax benefits immediately in the measure-
ment of net income and, thereby, increase profits. Therefore, CAP
can make good business sense if the current tax department has the
resources to conduct real-time audits.

67. Rev. Proc. 2005-32, 2005-23 I.R.B. 1206.
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§ 7:7.9 Key Considerations

It is the authors’ experience that most CAP taxpayers report their
experience as an improvement over their traditional examination.
However, the initial period may cause resource issues and strain on
the company as it may have prior years in Exams as well as Appeals as
they move from the Pre-CAP cycle into CAP. Some companies
experience issues, trying to meet the compressed time schedule for
certain issues that request a more detailed analysis such as transfer
pricing, research and development, and large acquisitions. Although
obtaining financial certainty appears to be a key determination, the
taxpayer must consider the impact to the company. Will the company
be able to modify its procedures and internal processes to be compliant
with the MOU? What is the company culture on disclosures and
transparency and is it consistent with the program? What are the
resource constraints and will the company outside of the tax depart-
ment be able to respond quickly enough to requests for information
and just as importantly communication to keep the tax department in
the loop throughout the year in order to provide timely information
to the IRS? This program may require the company to change its
culture, internal operations, and be willing to invest the time and
resources to gain trust and meet the accelerated deadlines.

§ 7:8 LB&I Coordinated Issues

One of the stated objectives of the LB&I Division’s Issue Manage-
ment Strategy is to identify, coordinate and resolve complex and
significant industry-wide issues by providing guidance to field exam-
iners and ensuring uniform application of the law. Prior to 2014, the
Service initiated and relied upon the Industry Issue Specialist Program,
Coordinated Issue Papers (CIPs), Tiered Issues, and we now have Issue
Practice Groups and International Practice Networks.

§ 7:8.1 Background

By way of background, the IRS initiated the Industry Specialization
Program to promote better identification and development of issues to
be covered by its Examination personnel in examining tax returns
and to ensure uniform and consistent treatment of issues throughout
the examination period. The program was initiated when the IRS, in
the late 1970s, recognized that its Examination personnel could not
hope to be familiar with the many accounting and business practices
peculiar to the different industries and saw the necessity of greater
communication and coordination among the various IRS regions and
individual examiners working similar cases. Since its inception, the
program has been expanded to include international issues and issues
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involving employee plans and exempt organizations. The Industry
Specialization Program involved ISP Coordinated Issue Papers, Settle-
ment Guidelines, Industry Specialists, a National Industry Coordina-
tor, Industrywide Studies, Designated Industries, and Identified
Industry Cases. The program was intended to provide a vehicle for
continued industry coordination.

In the early 2000s, the Service began issuing Coordinated Issues
Papers which were administrative guidance that identified key indus-
try or cross-industry issues and set forth the position of the Service
in an effort to ensure uniform treatment of taxpayers by providing
guidance addressing compliance issues. The Coordinated Issues
Papers were binding on all IRS examiners, and they could not
deviate from the position(s) stated in the Coordinated Issue Paper
without the concurrence of the Industry/Issue Team. In January 2014,
the Service announced it was de-coordinating the coordinated issue
papers,68 but stated it will have no effect on whether the issue will
continue to be pursued by LB&I in an examination or on whether the
IRS’s views regarding any transaction, including listed transactions,
have changed.

In 2006, the Service announced its Tiered Issue Focus Strategy. The
issue focus approach was intended to concentrate on what the Service
perceives as high-risk tax issues and to ensure that the IRS employs a
strategic approach to managing them. The Service believed that this
strategy brought greater consistency to the resolution of compliance
issues across industry lines and provided greater insight and account-
ability to the resolution of compliance issues and provides the Field
with clear and consistent guidance for addressing significant compli-
ance issues. There were three “tiers.” Tier I was considered of high
strategic importance and had significant impact on one or more
Industries. Tier II issues were considered those of potentially high
non-compliance and/or significant compliance risk to LMSB or an
Industry. And Tier III issues were generally industry-related issues that
should be considered by Examination when conducting their risk
analysis.

The Service reviewed LB&I’s Tiered Issue Process and determined
that, while the Tiered Issue Process may have been well suited for the
audit of tax-shelter-type issues, LB&I decided to discontinue the
Tiered Issue Focus Strategy as of August 17, 2012. The Tiered Issue
Process was replaced with the use of IPGs for domestic issues and
IPNs for international issues.

68. LB&I 04-0114-002 (Jan. 21, 2014).
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§ 7:8.2 Issue Practice Groups and International Practice
Networks

In place of the Tiered Issue Process, LB&I developing a knowledge
management network through the use of Issue Practice Groups (IPGs)
for domestic issues and International Practice Networks (IPNs) for
international issues. IPGs and IPNs were designed to provide exam-
ination teams the technical advice they need to manage their cases
efficiently, consistently and with a high degree of technical proficiency.
IPGs and IPNs were designed to foster effective collaboration and the
sharing of knowledge and expertise across LB&I and Chief Counsel.
LB&I views the IPGs and IPNs as a better mechanism than the Tiered
Issue Process for balancing the need for consistency with the recogni-
tion that there is no “one size fits all” approach to examining and
resolving issues.

The Service has recognized that no one employee has all of the
answers so LB&I designed the IPGs and IPNs as a resource for
examiners, managers and executives to use during audits and in
managing their compliance priorities. Agents are to consult IPGs or
IPNs, especially when they encounter issues with which they are not
familiar or when dealing with complex technical issues. Frontline
Managers, Territory Managers, DFOs and Directors are also encour-
aged to consult IPGs and IPNs when reviewing cases and considering
the proper treatment of issues under their supervision.

Basically, IPGs are to function as internal resource or consultants
for LB&I personnel who need assistance on particular issues. The IPG
advisors will provide written advice and consult across all LB&I
functions. The difference with the IPG and Tier I issue is their advice
is just that, advice, and it is not mandatory. As currently designed the
agents do not have to report back to the IPG after the consolation. It is
too early to tell at this point but it appears the IPGs may assist in
resolving issues earlier and with less mandatory reviews giving the
local team, those knowledgeable about the taxpayer ’s facts and busi-
ness, the ability to make decisions. It is anticipated that IPGs will
provide technical resources with IPNs responsible for international
tax matters and IPNs are anticipated to cover individuals as well as
businesses subject to U.S. tax regardless of their location and regard-
less of their size. International’s personnel work with other IRS per-
sonnel on audits and advisory efforts but International has areas of
operations, such as transfer pricing and Competent Authority, that are
very unique because they involve other jurisdictions’ taxation of U.S.
taxpayers. Whereas IPGs will be aligned with many narrow specialty
areas related either to a single Code section, a specific issue area or a
specific industry, IPNs will reflect broader areas of international tax
planning—such as income shifting (that is, transfer pricing), deferral
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planning, and foreign tax credit management—that International
considers important areas of strategic emphasis.

PRACTICE POINTER

In today’s era of currency, ADR programs, IPNs and IPGs, LB&I
management is looking for appropriate ways to resolve cases
as soon as possible; work cases as effectively and efficiently
as possible; trying to identify the highest compliance risks; and
encourage more transparency and taxpayer assistance and coopera-
tion during the examination. Representatives should consider taking
a proactive approach and work with the IRS team, while pushing the
client’s own objections and time frame in an effort to reach a
resolution at the earliest administrative level. Being prepared prior
to the examination, being well informed throughout, and controll-
ing the examination process will help eliminate unexpected or
unnecessary surprises.

§ 7:9 Alternative Dispute Resolutions (ADRs)

With the passage of the Administrative Dispute Resolution Act of
1998, Congress intended to expand the use of ADR techniques
throughout the federal government in order to counter over-judiciali-
zation of the administrative process, including in the Internal Revenue
Service. ADR is a means of resolving disputes with an alternative
method and without litigation. Because of the large volume of dis-
putes, the Service has begun relying on ADRs to meet its currency
objectives and minimize its caseload. The use of an ADR can be very
cost effective and provide different ways to approach complex or
factually intense issues. One key benefit of the CIC program is the
fact that case managers are given greater opportunity to resolve and
settle issues arising in the course of the audit. These alternatives save
valuable time and resources for both taxpayers and the government, as
well as reduce the uncertainty and delay caused by pending court
decisions. Three ADR procedures provide case managers with the
authority to resolve and settle issues during a CIC audit:

(1) Pre-Filing Agreement;

(2) Delegation Order 4-24; and

(3) Delegation Order 4-25.

Other ADR techniques are also available to CI and CIC taxpayers
and, depending upon the facts and circumstances, may be worth
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considering in trying to resolve issues with the Service and are
discussed below.

§ 7:9.1 Pre-Filing Agreement Program

The Pre-Filing Agreement Program (PFA) was designed as a com-
ponent of the old LMSB Division’s issue management strategy and
effective January 1, 2009 the PFA program became a permanent
feature of the LB&I Division.69 The PFA Program enables LB&I
taxpayers to voluntarily request a determination of tax issues prior
to filing a return. Participation is limited to LB&I taxpayers for the
current taxable year and for any prior taxable year in which a return
has not yet been filed. The program encourages taxpayers to request
consideration of an issue before the tax return is filed and thus resolve
potential disputes and controversies earlier in the examination pro-
cess. For whatever reasons, the PFA Process has not been utilized as
much as the IRS anticipated or hoped for. Maybe the lack of support
was a result of the increase in the filing fee of $50,000, or maybe some
taxpayers are hesitant to share their tax information if the taxpayer is
not currently under examination. Whatever the reasons, the IRS
would like to see this program utilized more and, based upon the
authors’ experience, once the PFA request is approved the program has
been very beneficial in accomplishing taxpayer goals. But getting
approval, however, appears to be more difficult than in prior years.

The effect of the PFA program is to reduce the cost and burden
associated with the post-filing examination, to provide a desired level of
certainty regarding a transaction and to make better use of taxpayer and
IRS resources. Results of a survey conducted by the IRS demonstrates that
taxpayers estimate they save 48% of auditing time by using this process
instead of the traditional audit; the Service estimates savings of 30%. On a
scale of 1 to 5, taxpayers reported an overall level of satisfaction with the
program of 4.7 and 4.6 on the likelihood of recommending the process to
others. One issue that has arisen is the ability to have a PFA request
approved. As evidenced by the statistics below, only 64% of the requests
are approved. In addition, it should be noted that there is a user fee of
$50,000 for participation in the program. However, the fee is paid only if
the issue is accepted into the PFA program.

PFAs can cover the current tax year and up to four future tax
years, but the transaction must be complete. They may also be used
to determine the appropriate methodology for determining tax
consequences affecting future tax years. PFAs are also available on

69. Rev. Proc. 2009-14, 2009-1 C.B. 324 and IRM 4.30.1 Pre-Filing Agreement
Program (01-09-2002) and 4.46.5.6.12 Pre-Filing Agreement (PFA)
Program (03-01-2006).
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international issues and the most common issues are worthless stock/
bad debts, research credit, cost segregation studies, and disposition,
acquisition of a subsidiary, and deduction of settlement costs, fines,
and penalties.

If the taxpayer and the Service are able to resolve the issue(s), the
parties will execute a Form 906 Closing Agreement setting forth the
resolution. If the parties are unable to resolve the issue(s), the taxpayer
may withdraw from the program, pursue an administrative appeal
either by requesting Early Referral to Appeals, or by protesting any
proposed deficiency related to the issue(s). Although the PFA Program
is intended to resolve tax disputes prior to the filing of the return, in all
practicality the resolution may not be finalized until after the return is
filed. One thing to consider is to request up front an agreement that
the Service will not assert accuracy-related penalties on that issue if
the agreed upon resolution is different than the filing position.

PFAs are a great tool for taxpayers with concerns about financial
certainty. Resolving the issue with a Form 906, Specific Matters
Closing Agreement, provides a company with the ability to either
book a financial benefit or eliminate the need to establish a reserve.
Time will tell if in light of Announcement 2010-9, Uncertain Tax
Positions—Policy of Restraint, taxpayers are more willing to enter into
the PFA program to obtain financial certainty, thereby eliminating the
need to include the position on a UTP disclosure statement. PFAs are
intended to apply to factual issues and issues based upon well-
established legal principles of law. Revenue Procedure 2009-14 does
not contain a list of eligible issues; rather, it states that any issue
that requires either a determination of facts or application of well-
established legal principles to known facts that is not excluded by
the revenue procedure is likely suitable for a PFA. The revenue
procedure also sets forth eligible international issues, which require
the Associate Chief Counsel (International) to concur.

[A] Exclusions
The revenue procedures set forth thirteen areas that are specifically

excluded:

(1) Transfer pricing issues.70

(2) Issues relating to change in method of accounting. However,
there are some exceptions—(see section 3.09(2)). If the Service
has issued a letter ruling granting consent to a change in

70. See Rev. Proc. 2006-9, 2006-1 C.B. 278, Rev. Proc. 2008-31, 2008-1 C.B.
1133 and their successors.
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method of accounting under Revenue Procedure 97-2771 or its
predecessor or successor, or of an application filed under
automatic consent procedures such as Revenue Procedure
2008-5272 or its predecessor or successor, a taxpayer may
request, and the Service may enter into, a PFA with respect
to the approved change in method of accounting.

(3) Issues involving the annual accounting period.

(4) Issues of reasonable cause, due diligence, good faith, clear and
convincing evidence, or any other similar standard under
Subtitle F (Procedure and Administration) of the Internal
Revenue Code.

(5) Issues involving the applicability of any penalty or criminal
sanction.

(6) Issues that are or will be the subject of a pending or proposed
request for a determination letter, technical advice memoran-
dum (TAM), or letter ruling issued to or regarding the
taxpayer.

(7) Issues for which the taxpayer proposes a resolution that are
contrary to a private letter ruling, determination letter, TAM,
or closing agreement previously issued to or regarding the
taxpayer.

(8) Issues for which the taxpayer proposes a resolution that is
contrary to a position proposed by the Service in response to a
request for a private letter ruling or determination letter that
was withdrawn by the taxpayer.

(9) Issues that are the subject of pending litigation between the
Service and the taxpayer for an earlier taxable year.

(10) Issues designated for litigation for an earlier taxable year of the
taxpayer by the Office of Chief Counsel.

(11) Issues that involve a tax shelter described in section
6662(d)(2)(C)(ii).

(12) Issues that require the Service to determine whether the
taxpayer, rather than another entity, is the common law
employer.

71. 1997-1 C.B. 680, as modified and amplified by Rev. Proc. 2002-19, 2002-1
C.B. 696, and as amplified and clarified by Rev. Proc. 2002-54, 2002-2 C.B.
432.

72. 2008-2 C.B. 587.
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(13) Issues relating to transactions that have not yet occurred,
regardless of whether the issue otherwise would qualify as
one on which the Service will issue letter rulings or other
forms of written guidance as described in Revenue Procedure
2006-173 and successor revenue procedures.

The Service is required to make publicly available an annual report
relating to the PFA program operations for the preceding calendar
year. The Conference Report states that the report is to include the
number of pre-filing agreements completed, the number of applica-
tions received, the number of applications withdrawn, the types of
issues that are resolved by completed agreements, whether the pro-
gram is being utilized by taxpayers who were previously subject to
audit, the average length of time required to complete an agreement,
the number, if any, and subject of technical advice and Chief Counsel
Advice memoranda issued to address issues arising in connection
with any pre-filing agreement, any model agreements, and any other
information the Secretary deems appropriate.74 The annual reports can
be found at www.irs.gov/Businesses/Pre-Filing-Agreement-Program.

[B] PFA Statistics
In calendar year 2013, the IRS received thirty-eight applications,

accepted thirty-five, and completed closing agreements on twenty-two.
Since the program’s inception in 2001 through February 2014, the IRS
has received 478 applications, accepted 326, and closed 230 with an
agreement. The total time to complete a PFA was 415 days in calendar
year 2013.75

§ 7:9.2 Delegation Order 4-2476

One benefit of large case examinations is the ability to request that a
case manager resolve an issue consistent with a taxpayer ’s prior Appeals
settlement. Unlike the examination level, Appeals has the authority to
settle cases based upon the hazards of litigation. Once the resolution of
an issue is reached in Appeals, it is possible to take that settlement and
apply it to other tax years still at the examination level. Delegation

73. 2006-1 I.R.B. 1.
74. Conference Report for H.R. 4577 (Pub. L. No. 106-554), the Community

Renewal Tax Relief Act of 2000.
75. For a year-by-year breakdown of the types of issues, length of time to close

a case, and amount of PFAs received and accepted into the program, see
www.irs.gov/Businesses/Pre-Filing-Agreement-Program.

76. Formerly DO-236, Rev. 3, 1991-5 I.R.B. 6, D.O. No. 236, 1990 WL
323025 (IRS DLO), 1991-1 C.B. 313, effective August 25, 1997.
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Order 4-2477 provides an examination case manager with limited
settlement authority on issues previously settled in Appeals as long as
they apply that same settlement to issues impacted from the prior
Appeal settlement. For example, if the Appeals Officer determined basis
and an inventory adjustment which impacts the year(s) under examina-
tion and the taxpayer sets forth the same legal arguments; the case
manager may resolve the issue in the same manner as settled with
Appeals and execute a closing agreement and Forms 870-AD to effect
any final settlement with respect to any rollover or recurring issue.
However, the facts and the legal authority must have remained sub-
stantially unchanged, and Appeals must have settled the underlying
issue on its merits independent of other issues in the appeal.

Delegation Order 4-24 settlement authority may be exercised only
if all of the following factors are present:

(1) the issue is in an LB&I case under LB&I’s jurisdiction;

(2) a settlement has been effected by Appeals in the same,
previous, or subsequent tax period;

(3) the facts are substantially the same as the facts in the tax
period settled by Appeals;

(4) the legal authority is still valid;

(5) the underlying issue was settled by Appeals independently of
other issues; and

(6) the issue was settled in Appeals, with respect to the same
taxpayer (including consolidated and unconsolidated subsidi-
aries), or another taxpayer who was directly involved in the
same transaction or taxable event in the settled tax period.78

The settlement authority guidelines are not meant to be all inclusive
or to replace the judgment and discretion of the team manager.
However, the benefits of Delegation Order 4-24 for both the Service
and the taxpayer are so significant that this authority should be
carefully considered before the manager denies the taxpayer ’s request
to implement the settlement for the years under examination.79 The
team manager must weigh all the facts and circumstances and
decide whether an issue will be resolved using this authority. However,

77. IRM 4.46.5.5.2(5) Alternative Dispute Resolution (ADR) Tools and Pro-
cedures (07-22-2011).

78. Delegation Order 4-24; IRM 4.46.5.5.4 Conditions Required for Settle-
ment Authority (07-22-2011).

79. IRM 4.46.5.5.5 Settlement Authority Guidelines (07-22-2011).
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the taxpayer has no right to appeal the team manager ’s decision if the
team manager declines to exercise their settlement authority.

PRACTICE POINTER

Typically, an examination of the subsequent cycle is currently
underway while settlement negotiations with Appeals on the prior
years are taking place. Practitioners should consider speaking with
the team manager and requesting the same treatment prior to
finalizing the Appeals settlement. If the team manager is not in
agreement to apply the same basis of settlement to the subsequent
cycle practitioners should consider elevating their concerns up to
the territory manager or above in an effort to discuss the reasons
why the team manager is not willing to exercise Delegation Order
4-24.

Delegation Order 4-24 provides the team manager authority to
settle by executing closing agreements and/or Forms 870-AD with
respect to issues previously settled in Appeals. In most circumstances,
the use of the Closing Agreement is preferred as the Closing Agree-
ment is binding and does not require an income tax calculation.80 A
closing agreement entered into under section 7121 provides finality
and settles the issue addressed by that agreement. A Form 870-AD is
an informal agreement, which standing alone, is not binding.81

§ 7:9.3 Delegation Order 4-25

Pursuant to Delegation Order 4-25,82 all examination Case Man-
agers have the delegated discretionary authority to accept large case
settlement offers with respect to coordinated issues within the Indus-
try Specialization Program (ISP) and the International Field Assistance
Specialization Program (IFASP) on which Appeals has coordinated

80. IRM 4.46.5.5.7 Agreement Forms (07-22-2011).
81. It should be noted that when a Form 870-AD is used to secure agreement

on a settlement authority issue that is a potential competent authority
issue, it will not be treated as a binding agreement by the U.S. Competent
Authority in subsequent negotiations with a treaty country. However, if a
taxpayer executes a closing agreement with respect to a potential compe-
tent authority issue, the U.S. Competent Authority will endeavor to obtain
a correlative adjustment from the treaty country and will not undertake
any actions that would otherwise change the agreement. See Rev. Proc.
2006-54 (which superseded Rev. Proc. 2002-52).

82. IRM 4.46.5.6 Delegation Order 4–25, Settlement Authority for Coordi-
nated Issues (07-22-2011).
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issue papers containing settlement guidelines or positions. Prior to
finalization, the proposed settlement, together with any related clos-
ing agreement and/or Form 870-AD, Offer of Waiver of Restrictions
on Assessment and Collection of Deficiency in Tax, and supporting
documentation, shall be reviewed and approved by the appropriate
specialists/coordinators for ISP and IFASP within the Examination,
International and Appeals functions. Recently, the Service utilized
Delegation Order 4-25 in processing tax shelter settlements.

§ 7:9.4 Accelerated Issue Resolution (AIR)

The Accelerated Issue Resolution (AIR)83 program was created to
accelerate the resolution of the same or similar issues arising from the
examination of a large case taxpayer from the current audit cycle to all
years for which a return has been filed.84 Case managers have the
ability to accelerate the resolution of the same or similar issues arising
out of the audit by extending the audit of the relevant issues from the
current audit cycle to tax periods not currently under audit. AIR
provides an avenue for the parties to resolve an issue affecting other
tax years. Resolving an issue for later tax periods using the same
examination team and taxpayer personnel ensures continuity and
reduces the learning curve of a new team. Under the AIR program,
the large case taxpayer will formally initiate the procedure with a
written AIR request. In all likelihood, since the AIR process originates
during an ongoing examination, there will have been substantial
discussion, and the actual details of the AIR may have been worked
out prior to the formal written request. An AIR request can originate
with the Team Manager, team members, or the taxpayer. The AIR
procedures are voluntary; therefore, the taxpayer and/or the IRS can
withdraw from the process any time before execution of the AIR
closing agreement. If successful, the parties will execute a Form 906,
Closing Agreement on Final Determination Covering Specific
Matters.

The taxpayer ’s request for an AIR agreement must be in writing
and contain, at a minimum, the following items:

• A complete written statement of the issues, facts, law and
arguments;

83. Rev. Proc. 94-67, 1994-2 C.B. 800 and IRM 4.46.5.6.8 Accelerated Issue
Resolution (AIR) (03-01-2006).

84. Although the AIR process applies to both CICs and ICs, the AIR process
should be limited in IC examinations where it is not practical to include
subsequently filed tax return years as part of the current examination
cycle. See IRM 4.46.5.6.8 Accelerated Issue Resolution (AIR) (03-01-
2006).
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• A statement as to whether the taxpayer has ever applied for
Competent Authority assistance for the AIR issues for the
years under consideration or for prior years and whether the
taxpayer intends to seek relief from double taxation for the AIR
issues;

• True copies of all contracts and pertinent documents as well as
certified English translations of any applicable foreign laws and
copies of those laws;

• A statement that the inspection and/or examination of the
books and records under the AIR procedures will not preclude
or impede a later inspection or examination and that the IRS
will not have to comply with the procedural reopening require-
ments for the later inspection/examination; and

• A perjury statement.

The following issues cannot be included in an AIR agreement:

• Issues in cases outside the jurisdiction of the director;

• Issues that are subject to an advance pricing agreement;

• Issues under the jurisdiction of the Commissioner, Tax-Exempt
and Government Entities (TE/GE);

• Any partnership items as defined in section 6231, or any other
issues subject to the procedures set forth in sections 6221
through 6234;

• Any issue if its resolution is contrary to a private letter ruling,
TAM, or closing agreement previously issued to or entered into
with the CIP taxpayer, or is contrary to any proposed position
indicated by the IRS with respect to a private letter ruling
request that was withdrawn following notification by the IRS
that it would take a position adverse to that sought by the CIP
taxpayer; or

• An issue that has been designated for litigation by the Office
of Chief Counsel.

An AIR Agreement can be a great tool for taxpayers to obtain
closure for a particular cycle for issues not yet examined.

§ 7:9.5 Revenue Procedure 94-69: Qualified Amended
Return

The Service has recognized that because CIC taxpayers are con-
tinuously under examination and they cannot avail themselves of
the Accuracy Related Penalty protection typically provided to other
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taxpayers in Treasury Regulations section 1.6662-2(c)(3)(A),85 referred
to as a Qualified Amended Return (QAR). A QAR is defined, in
relevant part, as an amended return filed after the due date of the
original tax return for the taxable year (determined with regard to
extensions of time to file) but before the “date the taxpayer is first
contacted” by the IRS concerning any examination (including a
criminal investigation) with respect to the return. Revenue Procedure
94-6986 provides special procedures for taxpayers that are subject to
the CIC Program to voluntarily disclose additional tax due or make
adequate disclosure with respect to an item or a position to avoid
imposition of the substantial understatement penalty imposed under
former section 6661 and the Accuracy-Related Penalty currently
described in sections 6662(b)(1) and 6662(b)(2). Upon written notifi-
cation at the beginning of a CIC examination, the taxpayer will have a
period of fifteen days87 to provide written statements, which will be
treated as qualified amended returns or disclosure statements. Typi-
cally, there is a lot of discussion that takes place around the decision to
disclose. Are the adjustments one of timing and could disclosing the
adjustment shorten the examination time? Would the proposed ad-
justments establish good-will with the Service? What is the taxpayer ’s
appetite for controversy or is the taxpayer more interested in correcting
its prior returns? If not disclosed, would the Accuracy Related Penalty
be waived based upon reasonable cause or another statutory defense?

85. The QAR must be filed before:

(1) the IRS contacts any promoters with respect to investigation into a
tax shelter activity in which the taxpayer participated directly or
indirectly;

(2) contact by the IRS with a pass-through entity (as defined in Treas.
Reg. § 1.6662-4(f)(5)) regarding an examination of the return to
which the pass-through item of the taxpayer relates;

(3) service of a “John Doe” summons relating to the tax liability of a
person, group, or class that includes the taxpayer with respect to an
activity for which the taxpayer claimed any tax benefit on the return
directly or indirectly; and

(4) the Commissioner announces by revenue ruling, revenue procedure,
notice, or announcement, of a settlement initiative to compromise
or waive penalties, in whole or in part, with respect to a listed
transaction for which the taxpayer has claimed any direct or indirect
tax benefit.

86. 1994-2 C.B. 804.
87. It is not usual that upon a taxpayer ’s request or a showing of reasonable

cause an appropriate IRS official may delay issuance of the fifteen-day
letter to provide the taxpayer additional time to disclose relevant informa-
tion. It may be in both parties’ interest to resolve issues at the front of the
examination rather than wait until the IRS discovers an issue.
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Be aware however, that Revenue Procedure 94-69 does not include any
possible Transfer Pricing adjustments since the revenue procedure only
applies to section 6662(b)(1) and 6662(b)(2) penalties, whereas a QAR
may provide penalty protection for issues not covered by Revenue
Procedure 94-69.88 Before deciding to make any disclosure, the tax-
payer should carefully consider the pros and cons.

PRACTICE POINTER

Although Revenue Ruling 94-69 is specific to CIC taxpayers, all
large case taxpayers may consider requesting similar treatment at
the beginning stage of an examination. IC case managers are not
required to follow this revenue procedure, but it has been the
authors’ experience that if a taxpayer comes to the opening
conference and identifies or offers to identify possible issues, the
Service may agree to forgo accuracy-related penalties to reward
the taxpayer ’s show of good faith. But note, neither the agent
nor the manager is required to follow this procedure and it is
advisable to discuss this issue and solicit their views before
making any voluntary disclosures.

Depending upon a taxpayer ’s situation, a qualified amended return
might provide relief from the Accuracy-Related Penalty for a non-CIC
taxpayer. A“Qualified Amended Return” or QAR is defined, in relevant
part, as an amended return which is filed after the due date of the
original tax return for the taxable year (determined with regard to
extensions of time to file) and before the “date the taxpayer is first
contacted” by the Service concerning any examination (including a
criminal investigation) with respect to the return.89 Although, the
term “first contacted” is not defined in the regulations and there is no
formal guidance on the meaning of first contacted. In Perrah v.
Commissioner,90 the Tax Court not surprisingly rejected the tax-
payer ’s claim that he was entitled to penalty relief based on filing a
QAR. The Tax Court determined that the amended return was not
filed by the taxpayer until well into the course of the examination of
the tax returns that were amended. In Bergmann v. Commissioner,91

88. Rev. Proc. 94-69, 1994-2 C.B. 804. For additional discussion, see chapter
4, Tax Returns and Interest.

89. Treas. Reg. § 1.6662-2(c)(3)(A).
90. Perrah v. Comm’r, T.C. Memo 2002-283.
91. Bergmann v. Comm’r, 2014 U.S. App. Lexis 720,113 A.F.T.R.2d (RIA),

2014-1 U.S. Tax Cas (CCH) ¶ 50136 (9th Cir. 2014).
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the Ninth Circuit affirmed the Tax Court decision in which the court
held that the period in which to file a QAR terminated for the tax-
payers when the IRS first contacted the promoter regarding a promoter
investigation.

There is no provision in the statute that requires the filing of an
amended return. The statute defines the obligation to file an original
return and provides for the filing of subsequent claims for refunds of
overpayments. The QAR procedure is an administrative variant on the
government’s former, long-standing voluntary disclosure policy
wherein a taxpayer could obviate potential liabilities for criminal
violations of the internal revenue laws by making a “voluntary
disclosure” of the violation before he is “first contacted” by the
government.

The IRM states that a voluntary disclosure for criminal purposes
occurs when the taxpayer shows a willingness to cooperate and makes
good faith arrangements to pay the tax, interest and any applicable
penalties as long as the disclosure is timely. The IRM defines a timely
voluntary disclosure as one made prior to the IRS initiating a civil
examination or criminal investigation of the taxpayer, or has notified
the taxpayer that it intends to commence such an examination or
investigation. The IRM does not define what constitutes “notification”
to commence an examination. At the end of the day one is left with
applying common sense to the definition of “first contact” pursuant to
the regulations.92 For purposes of the QAR, first contact is generally
presumed to mean the date when the Service notifies the taxpayer in
some fashion that its income tax return for the year will be examined.
In practice, this can occur by letter, by phone, or by personal contact.93

§ 7:9.6 Superseded Returns Filed Prior to Expiration of
Extended Due Date

Another possible remedy for Large Case taxpayers to consider is the
possibility of filing a superseded return upon discovery of an error,
missing information or forms, or missing an election on the original
filing. But the timing of filing a superseded return is very limited. A
superseded return94 is a tax return filed prior to the due date (including

92. IRM 20.1.5.2 Common Features: Accuracy-Related and Civil Fraud Pe-
nalties (01-24-2012).

93. The regulations were amended to expand the universe of “first contracts”
that would foreclose the opportunity to file a QAR by including various
third parties such as tax shelter promoters and record keepers, and by
including various pass-through entities such as partnerships and certain
REITs, any of which would likely trigger a recognition by the taxpayer of a
high likelihood of examination.

94. A superceded return is also referred to as a “timely amended return” in
Haggar and its progeny.
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extensions) which corrects or changes data reported on the original
return.95 A superseding return is generally treated as the taxpayer ’s
“return” and the corrections provided in the superseding return are in
effect incorporated into, and treated as relating back to, and modifying
or superseding the original return.96 This rule generally includes
amendments filed within the time for filing original returns as
extended.97 A taxpayer, therefore, is allowed to file a superseding
return after it originally files its return but prior to the extended
due date of the return. For example, the filing of the Form 1120 on
August 15 does not revoke the remaining extension of time to file that
was granted until September 15, and the taxpayer can properly file a
timely superseding income tax return on or before September 15 that
supersedes the former return filed on August 15.98 The superseded
return will be treated as “the return” for that taxable year.

However, it is important to note that the filing of a superseded
return may not impact the section 6501 statute of limitations. Section
6501(a) provides that, generally, tax must be assessed within three
years after the return was filed, whether or not such return was filed on
or after the date prescribed. Under section 6501(b)(1), a return filed
before the last day prescribed for filing is deemed filed on the last day.
A return filed on extension, however, is treated as filed on the day it is
received, in the case of a return received on or before the extended due
date, or on the postmark date, in the case of a return mailed before but
received after the extended due date.99 The statute of limitations on
assessment under section 6501 begins only upon the filing of a valid
return, in this case the first or originally filed return.100 For an
additional discussion on the statute issue, see chapter 15, Tax Court
Litigation and Claims for Refunds.

95. See, e.g., IRM 3.5.61.1.3 Definitions (01-01-2014).
96. See Haggar Co. v. Helvering, 308 U.S. 389, 395–96 (1940); see also

Mamula v. Comm’r, rev’g 41 T.C. 572 (1964); Reaver v. Comm’r, 42
T.C. 72 (1964).

97. See A.J. Crowhurst & Sons, Inc. v. Comm’r, 109 F.2d 131 (3d Cir. 1940);
Rev. Rul. 78-256, 1978-1 C.B. 438 (holding that an amended return filed
before the due date (including extensions) constitutes the return for
purposes of section 6655). On the other hand, an amended return that
is filed late after the due date (including extensions) is a nullity, and does
not incorporate anything into the original return. See Badaracco v.
Comm’r, 464 U.S. 386 (1984); Wm. B. Scaife & Sons Co. v. Comm’r,
117 F.2d 572 (3d Cir. 1941).

98. In fact, there is nothing preventing the taxpayer from filing multiple
superseding returns.

99. See First Charter Fin. Corp. v. United States, 669 F.2d 1342, 1346 (9th Cir.
1982).

100. See Beard v. Comm’r, 82 T.C. 766, 778–79 (1984), aff ’d per curiam, 793
F.2d 139 (6th Cir. 1986).
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§ 7:9.7 Limited Issue Focused Examination (LIFE)101

Back in 2005, in another effort by the Service to increase the ability
to conduct more efficient business examinations, the LMSB Division
began the “Limited Issue Focused Examination” (LIFE) program.102

LIFE was designed as a streamlined examination process which
involved a formal agreement, a “Memorandum of Understanding,”
between the Service and the taxpayer to govern key aspects of the
examination. According to the IRS, it was hoped that LIFE will create,
with the taxpayer ’s assistance, an atmosphere where the examination
process is less difficult, less time-consuming, less expensive and less
contentious for all involved. Working in such an atmosphere it is
envisioned that both the IRS and the taxpayer will focus their
resources and time on the issues most significant to the return under
examination.103 In 2013, the Service updated its frequently asked
questions on the LIFE program in an effort to clarify the program.104

In determining whether LIFE is appropriate the Service is to
conduct a risk analysis identifying the material issues, prioritize these
issues, and focus on large, unusual and questionable items. Once the
key issues are identified, the Service and the taxpayer will determine a
materiality threshold to be used during the examination. The IRM
provides several key principles to determine materiality, including:

(1) dollar amount;

(2) permanency;

(3) timing/deferral;

(4) changes in accounting methods; and

(5) specific activities of the taxpayer.105

The materiality thresholds are intended to provide some discipline
around the scope of an examination and to keep all parties focused on
completing the examination in a timely manner. The original vision
for LIFE was to use the lowest dollar amount for each type of
issue (timing, permanent, credits) selected for inclusion in the
LIFE examination plan as the threshold in the MOU. However, based
upon feedback from both internal and external sources, the Service

101. In considering LIFE it is helpful to review “The Facts of LIFE” found at
www.irs.gov/Businesses/The-Facts-of-LIFE.

102. IRM 4.51.3.1.1 Introduction to the LIFE Process (01-01-2007).
103. IR-2002-133 (Dec. 4, 2002).
104. Available at www.irs.gov/Businesses/Limited-Issue-Focused-Examination-

(LIFE); for an entertaining discussion of a review of LIFE, see William H.
Quealy, Jr.’s article “Answers to LIFE’s frequently asked questions.”

105. IRM 4.1.5.1.5.1.1 Materiality Significance of the Issue (10-24-2006).
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developed an alternative two-step process. First, once the risk analysis
is complete the scope of the LIFE examination will be established. The
scope is not determined or restricted by any dollar value threshold.
The next step is separate and distinct. The team will determine
thresholds to be used for any scope expansion by either party. This
includes new issues raised by the Service and claims/affirmative issues
raised by the taxpayer. The thresholds may be the lowest dollar value
selected in the LIFE exam plan or another amount based on the
examiner ’s professional judgment.

Once the risk analysis and materiality considerations are concluded
the Service and the taxpayer enter into a formal agreement, the MOU.
The MOU will contain dollar-limit thresholds (materiality), estab-
lished on a case-by-case basis, below which the IRS will agree not to
raise issues and the taxpayer will agree not to file claims. Regarding the
MOU itself, if the taxpayer repeatedly breaches or a single “egregious”
act occurs, this could be ground for termination of the LIFE process
and a return to the traditional “broad-based” examination.106 Clearly,
it is in the interest of the parties to abide by the agreement. On the
other hand, if the MOU is breached by the IRS and the team leader is
unable to resolve the problem, the taxpayer may terminate the LIFE
examination.107 If the taxpayer ’s request for LIFE is denied it can
be elevated up to the Team Manager or Territory Manager, but the
taxpayer is not afforded a formal appeal with the IRS Appeals Office.108

The Examination Division wants LIFE to be considered on all Large
Case examinations, even the largest CIC case. Materiality considera-
tions, such as the timing versus permanent nature of an issue and its
respective dollar value, will be utilized to select issues for the LIFE
examination. Materiality thresholds do not need to be utilized for
issue selection. Materiality thresholds do not impact whether an
adjustment will be made after examining a LIFE issue. Thresholds
do not apply to transactional or invoice level data an examiner will
review in auditing a LIFE issue or the depth at which the issue will be
examined. Materiality thresholds in the MOU will be utilized only to
govern subsequent scope expansion after the Examination Plan is set.
Expansion includes both the raising of new issues by the examiner and
the filing claims and affirmative issues by the taxpayer. Unagreed
rollover and recurring issues may be included in the LIFE Examination
Plan regardless of any thresholds that will be established. Inclusion of
these issues should be based on the risk analysis. This decision will be
made before the thresholds in the MOU are determined. A full and

106. IRS website, LIFE FAQS, question 7.
107. Id. at question 8.
108. Additional FAQs last updated Nov. 13, 2009.
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robust risk analysis (a/k/a, pre-plan and preliminary audit steps) must
be completed for the identification of large, unusual, and questionable
items. The risk analysis and subsequent prioritization of issues are
completed to determine if LIFE should be utilized, to set the scope of
the exam, and to document the case file for quality standard purposes.
LIFE may be used even when the examiner does not have a prior
history with the taxpayer. If the risk analysis and taxpayer behavior at
the beginning of the examination indicate the process is appropriate,
then it can be utilized.

The MOU should not be entered into until the risk analysis process
is complete and, for CIC cases, after the disclosure period is over.
Claims and affirmative issues filed during the disclosure period and/or
before the MOU is signed are not subject to materiality thresholds.
Referrals to specialists must be made. All specialists will be involved in
the risk analysis and the decision to use LIFE. LIFE does not dictate a
specific cycle time (for example, eighteen months) for completion of
the exam. LIFE focuses on examining the issues of greatest compliance
risk and the cycle time needed to address only those issues. A thirty-
day response time for IDRs is not a LIFE requirement. The response
time can be more or less than thirty days; the examiner and the
taxpayer must agree on a time frame. And finally, taxpayers who
are examined under LIFE are not automatically entitled to a LIFE
examination in the future—each year/cycle stands on its own and
should be evaluated accordingly.

Since the inception of LIFE, agents are applying a “LIFE-Like” audit
approach. In other words, the agents conduct a risk analysis and focus
on the key issues without applying the formalities of the “LIFE”
program. Although not technically sanctioned, it makes good practical
sense and the key elements of LIFE can be extended outside of a formal
MOU. Agents recognize that certain elements of a LIFE, such as
establishing a limited focus of the examination, setting dates for
submission of affirmative claims, getting commitments to complete
the fact finding aspect of the examination, issue development by
specific dates, and a commitment to pursue alternative dispute
resolution are good business practices and can be incorporated into
large case examinations. Whether formalized into the LIFE MOU,
informally agreed to in the audit plan, or merely established by custom
between the taxpayer and the exam team, the efficiency of the exam
process in reaching a prompt conclusion depends in large degree upon
maintaining a spirit of cooperation. The LIFE program formalizes
many of the informal agreements and operating principles that have
been the hallmark of successful exams. When conditions warrant,
taxpayers who are willing to share a spirit of cooperation with their
exam team should consider LIFE as a means to creating some
efficiencies during the examination.
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§ 7:9.8 Fast Track Dispute Resolution Program: Fast
Track Settlement109

[A] Overview
FTS provides LB&I taxpayers the ability to resolve unagreed issues

at the examination level with the assistance of an Appeals Officer.
Working with the LB&I exam team and Appeals, taxpayers can request
FTS which utilizes the settlement authority of Appeals to resolve
factual and legal issues taking into account the hazards of litigation.
The Fast Track process is intended to be completed within an average
of ninety to 120 days.

One issue that previously caused agents and managers concern was
the fact that an examiner ’s case was left open in the service’s tracking
system during the time it went to Fast Track Appeals—which was
inconsistent with the currency initiatives and negatively impacted the
closing date statistics. However, back in September 2010, the Service
changed its internal procedures and used the closing date as of the
time the case goes to Fast Track thereby providing additional incen-
tives for agents and managers to request FTS. The Service has touted
the FTS statistics of having a success rate in resolution of 80% or
higher and believes that Fast Track is a win/win for the IRS and
taxpayers.

[B] FTS Procedures
In order to request Fast Track an issue has to be fully developed, the

Service must have issued a NOPA (Form 5701) but not issued a thirty-
day letter, and the taxpayer must have issued a written response to the
NOPA. Either the taxpayer or the Service may request FTS; however, it
requires mutual agreement and in light of the EDC change it is hopeful
that more agents will agree. Once agreed to, the parties must submit a
Fast Track Agreement form, the NOPA, and the taxpayer ’s written
response to the NOPA. Historically, the Service has been encouraging
its managers to consider ADRs, practically speaking; it has not been
too difficult to get the local team to agree to participate in the Fast
Track process. Large caseloads, overaged cases, and resource issues are
all motivating factors encouraging FTS. A work of caution, however: it
takes both sides to agree to a resolution and if the Revenue Agent and
case manager are wed to their position and only going through the
motions the taxpayer may be wasting its time and money in the

109. Rev. Proc. 2003-40, 2003-25 I.R.B. 1044; see IRM 8.26.1 Fast Track
Settlement for Large Business and International (LB&I) Taxpayers
(09-24-2013).
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process. Remember the decision maker for the Service is the exam
team. The exam team does not have to agree to the settlement
proposals or the Appeals Officers recommendations. Do not make
the mistake of taking the wrong case to Fast Track. If the case manager
and agent have strong views on the issues or the relationship between
the parties is volatile or distrusting the taxpayer may not be able to get
the exam team to agree to anything let alone a favorable settlement. It
is important throughout the process to get the local exam team to buy
into the process to achieve the desired result of an agreed case. There
are times to request upper management involvement in an examina-
tion—this may be one time you should consider getting their input
before moving forward with FTS.

At the initiation of the Fast Track process the Appeals Officer will
explain the procedures he or she will follow during the process. Both
parties will have the opportunity to present their facts, witnesses (if
any) and legal positions. The Appeals Officer will have an opportunity
to ask questions of either side. In practice the process is very informal
and the Appeals Officer and the parties can agree ahead of time as to
the process, such as which side will present its arguments first,
possible use of witnesses or experts or presentation of documentation.
After an opening session, it is typical for the parties to separate into
different rooms and the Appeals Officer will move from room to room
to discuss the issues, hazards of litigation and potential settlement.
Often the Appeals Officer will point out weaknesses and explore
possible settlement proposals until it becomes clear that the parties
have reached or cannot reach agreement. The Appeals Officer will first
attempt to facilitate an agreement between the parties, but in Fast
Track Settlement the Appeals Officer has the authority to ultimately
make a recommendation regarding the settlement of any or all issues.

It is important to note that both the taxpayer and the Service must
have someone in the room with decision-making authority that can
authorize the settlement. Having the ultimate decision-maker from
both sides sitting in the room and listening to the presentations,
creates a change in the dynamics that tends to alter the course of
settlement discussions. Typically, the IRS focuses on the legal and
factual issues, whereas the taxpayer takes a more practical and busi-
ness approach and looks toward the financial impact of a potential
resolution or potential impact on staffing, impact on state or foreign
returns, and other non-tax matters as well as the merits of the issue. If
the settlement is acceptable to both parties, the Appeals Officer will
draft a written settlement agreement for the parties’ execution. Typi-
cally, the parties document the basis of settlement followed by a Form
870-AD or 906, Closing Agreement on Final Determination Covering
Specific Matters, once the tax computations have been agreed upon.
However, it should be noted that if the case is subject to Joint
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Committee review, the examination team will prepare a report to
apprise the Joint Committee of the Appeals evaluation and settlement
of the LB&I Fast Track issues. Historically, the Fast Track program has
been very successful. If, however, the settlement is not acceptable, the
taxpayer retains all the traditional rights of Appeals consideration.
Many practitioners view Fast Track as a second bite of Appeals
consideration.

As with any dispute resolution program, there are pros and cons for
taxpayers and Fast Track may not be the best choice. For example, if
the taxpayer expects a full concession on the issues, having the
examination team sitting in the room during the negotiations may
not generate that result. Fast Track involves having all of the relevant
IRS personnel in the room with the Appeals Officer. Not only will the
Revenue Agent and Case Manager be present and actively involved,
but the IRS may also bring in its specialists, economists, Technical
Advisors, engineers and/or its counsel. Depending upon the facts and
law this may be a good or not so good thing.110

After an opening session, in which each side presents their inter-
pretation of the relevant facts and law together with a brief joint
session discussing the case, it is typical for the parties to separate into
different rooms and the Appeals Officer will move from room to room
to discuss the issues, hazards of litigation, and potential settlement.
Often the Appeals Officer(s) will point out weaknesses and explore
possible settlement proposals until it becomes clear that the parties
have reached or cannot reach agreement. In contrast, submitting a
Protest and requesting traditional Appeals affords the taxpayer the
ability to have a more traditional one-on-one conversation with the
Appeals Officer without the input or participation of the exam team
throughout the process.

In FTS, an Appeals Officer can settle both legal as well as factual
issues in Settlement. Taxpayer will have the opportunity to learn from
the Appeals Officer ’s opinions and conclusions based upon the
information presented during the process. In FTS, the Appeals Officer
can recommend a settlement based upon his or her views of the
hazards of litigation. It is important to note that this is a voluntary
non-binding process on all parties, the examination team, the tax-
payer, and the Appeals Officer. The Appeals Officer ’s settlement offer
is also non-binding and the IRS or the taxpayer may decline the offer
and request a thirty-day letter. If the FTS is unsuccessful or terminated
or any reason the taxpayer still retains its rights to request Appeals

110. Ex parte communications as discussed in chapter 14, Administrative
Appeal, must be waived as part of the Fast Track process.
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consideration for any unagreed issues. If the parties are unsuccessful
in resolving the matter and the taxpayer is happy with the Appeals
Officer, the taxpayer can request that the case be assigned to the
Appeals Officer after the thirty-day letter and protest are prepared.
Although there are no procedures in place requiring Appeals to assign
the same Appeals Officer, it is discretionary. If the taxpayer would
prefer to have a different Appeals Officer they would just file the
protest and it should be assigned to another Appeals Officer.

Fast Track can save both time and money and provides a confiden-
tial forum and flexible process to reach resolution. FTS is a program
that provides a confidential forum to air tax disputes where sensitive
financial information or privacy issues are at stake and is covered by
the confidentiality provisions of section 6103. Since Fast Track takes
place prior to the issuance of a thirty-day letter, early resolution
eliminates the potential of “hot interest.”111 Remember, Fast Track
is non-binding and either party can terminate the process at any point
in the process. Based upon experience, with the right set of facts and
law, FTS can be highly successful and worth considering for taxpayers.

§ 7:9.9 Post-Appeals Mediation

Post-Appeals Mediation112 is available to all taxpayers.113 Its objec-
tive is to assist the parties, through mediation, in resolving issues
remaining unresolved after traditional, yet unsuccessful Appeals con-
sideration of the case. Similar to FTS, the process is voluntary,
optional, nonbinding, nonprecedential, and confidential. It is com-
menced by the taxpayer ’s submission of a written request, which must
be approved by an Appeals Team Case Leader or Appeals Team
Manager.

Issues eligible for mediation include legal issues, factual issues,
industry specialization issues, Compliance Coordinated Issues (CCI)
or Appeals Coordinated Issues (ACI),114 early referral issues, issues for

111. “Hot interest” is defined as the additional accrual of increased interest on
large corporate underpayments under I.R.C. § 6621(c).

112. Rev. Proc. 2009-44, 2009-40 I.R.B. 462 supersedes Rev. Proc. 2002-44,
2002-2 C.B. 10, which established the mediation procedure for cases in
Appeals. The procedure, which expands and clarifies the types of cases that
may be mediated in Appeals, is effective October 5, 2009. See also IRM
8.26.5.1 Introduction to Post-Appeals Mediation Procedures for Non-
Collection Cases (Mediation) (08-27-2010).

113. For additional information, see chapter 14, Administrative Appeal.
114. Caveat: Post-Appeals Mediation is not available where the taxpayer has

declined the opportunity to discuss the CCI or ACI issue with the Appeals
CCI or ACI coordinator during the course of regular Appeals settlement
discussions.
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which a request for Competent Authority assistance has not yet been
filed, cases in which attempts to enter into a closing agreement under
section 7121 have been unsuccessful, and Offer in Compromise and
Trust Fund recovery penalty cases as provided for in Announcement
2008-111,115 or any subsequent guidance issued by the IRS.

Issues that are ineligible include collection issues, issues for which
mediation would be inconsistent with principles of sound tax admin-
istration, and issues with respect to which the taxpayer did not act in
good faith during the normal appeals process. Ineligible issues include
those designated for litigation; docketed cases; collection cases, except
for certain offer in compromise and trust fund recovery penalty cases
as provided for in Announcement 2008-111 or any subsequent gui-
dance issued by IRS; issues for which mediation would not be
consistent with sound tax administration; frivolous issues; “whipsaw”

issues, such as issues for which resolution with respect to one party
might result in inconsistent treatment in the absence of the participa-
tion of another party; cases in which the taxpayer did not act in good
faith during settlement negotiations; and issues that have been other-
wise identified in subsequent guidance issued by the IRS as excluded
from the mediation program.

If Appeals approves the request, the parties are expected to sign a
mediation agreement within three weeks setting forth the issues for
mediation and the ground rules of the mediation, and mediation must
commence within sixty days thereafter. The use of an Appeals med-
iator is mandatory. However, at the taxpayer ’s option and with IRS
consent, a third-party co-mediator may also be employed at the
taxpayer ’s expense.

Prior to the mediation, the parties provide the mediator(s) with a
pre-mediation submission, consisting of a brief discussion of facts and
law and accompanied by exhibits, if any. The mediation typically
involves one or more sessions. Similar to the Fast Track process, the
parties make opening statements in a joint session and then have an
opportunity to conference privately with the mediator(s).

As with Fast Track, the mediation process is very informal and
flexible, and the mediator and the parties can agree ahead of time as
to the process, such as which side will present their arguments first,
and the possible use of witnesses or experts or presentation of
documentation. After an opening session, it is typical for the parties
to separate into different rooms and the mediator will move from
room to room to discuss the issues, hazards of litigation and potential
settlement. Often the mediator(s) will point out weaknesses and

115. Ann. 2008-111, 2008-48 I.R.B. 1224.
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explore possible settlement proposals until it becomes clear that the
parties have reached or cannot reach agreement.

It is important to note that both the taxpayer and the Service must
have someone in the room with decision-making authority that can
authorize the settlement. Typically, the IRS focuses on the legal and
factual issues, whereas the taxpayer tends to focus on the bottom line
impact and takes a more practical and business approach by con-
sidering the financial impact of a potential resolution, potential
impact on staffing, impact on state or foreign returns, and other
non-tax matters in reaching the decision. In Post-Appeals Mediation
the taxpayer has the option to select an outside mediator (non-IRS
Appeals Officer) that will be a co-mediator with the Appeals Mediator.
If the taxpayer chooses to go with an outside Mediator, the taxpayer
will incur the expense of any mediator fees and other costs.116 The
working relationship between the IRS Appeals Mediator and the
Outside Mediation is important for a successful resolution. There-
fore, the taxpayer ’s selection is an important element in the success
or failure of the process.

As with any dispute resolution program, there are pros and cons to
consider for Post-Appeals Mediation. One of the key issues is litiga-
tion. If the parties are unable to settle, the parties will have no other
option but to litigate their positions. However, this is usually a concern
for the taxpayer not the government. Typically, taxpayers do not want
to incur the additional cost of litigation and the potential for having
the issue remain unresolved for many years to come, whereas the
Appeals Officer is usually indifferent to the prospect of future litiga-
tion. If the issue is unresolved, the Appeals Officer will close the case
and the litigation will be assigned either to an Area Counsel attorney
or Department of Justice (DOJ) attorney. There is little incentive for
the Appeals Officer not to litigate.

Litigation is usually a lengthy and costly process for taxpayers. An
administrative appeal through mediation can be a good alternative to
litigation. As with any settlement, however, the parties need to take a
reasonable approach and properly assess the hazards of litigation
before starting the process.

One key consideration for large companies is the issue of confi-
dentiality. Appeals Mediation provides a confidential forum and any
discussions are protected by section 6103, whereas litigation is a
public forum and the company ’s tax returns and other business

116. See 2009 TNT 175-8, Why Post-Appeal Mediation Isn’t Working and How
to Fix It, by Carolyn Miller Parr (former Tax Court Judge), August 24,
2009. Judge Parr provides her perspective and opinions on how post-appeal
mediation can be improved at the IRS.
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information will be part of the public record. This factor alone has
caused companies to administratively resolve their tax matters.

At the conclusion of a successful mediation, the mediator(s) pre-
pares a report indicating which issues, if any, have been resolved.
Normal Appeals case-closing procedures apply. If the mediation was
unsuccessful, the taxpayer can expect to receive either a ninety-day
letter (deficiency notice) or claim disallowance.117 Even if the parties
were not able to reach a resolution the mediation process is very
helpful in gauging the hazards of litigation and discovering the parties’
strengths and weaknesses—sort of a preview into litigation.

§ 7:9.10 Appeals Arbitration

On October 18, 2006, the Service announced that its pilot Appeals
arbitration process was to become permanent.118 Notice 2000-4119

previously established a pilot program for cases in Appeals in which a
taxpayer and the IRS could jointly request binding arbitration on
certain unresolved factual issues. When a limited number of factual
issues remain unresolved during the course of an appeal, the taxpayer
or the IRS can request arbitration and jointly select an Appeals or a
non-IRS Arbitrator from any local or national organization that
provides a roster of neutrals.

The permanent arbitration procedure may be used to resolve issues
while a case is in Appeals, after settlement discussions are unsuccess-
ful and, generally, when all other issues are resolved except specific
factual issues for which arbitration is being requested.

Arbitration is a voluntary procedure and is only available for factual
issues. It is not available for legal issues, issues already in any court,
issues in a taxpayer ’s case designated for litigation, and collection
cases, with certain exceptions. Revenue Procedure 2006-44120 sets
forth the requirements and procedures. The key distinction between
mediation and arbitration is the fact that arbitration is final and the
parties may not appeal the decision. This fact alone has scared most
parties away from the use of arbitration.

117. Keep in mind that all is not lost; mediation is also available for
docketed Tax Court, U.S. Court of Federal Claims and District Court
cases. T.C. Rule 124 and CCDM 35.11.1-118 (Model Agreement to
Mediate) (02-28-2014). See also chapter 15, Tax Court Litigation and
Claims for Refunds.

118. Ann. 2008-111, 2008-48 I.R.B. 1224; IRM 8.26.6.1 Introduction to
Appeals Arbitration Procedures for Non-Collection Cases (08-07-2009).

119. 2001-1 C.B. 313.
120. Rev. Proc. 2006-44, 2006-2 C.B. 800. See also Ann. 2008-111, 2008-48

I.R.B. 1224, IRM 8.26.6.1 Introduction to Appeals Arbitration Procedures
for Non-Collection Cases (08-07-2009); and IRM 35.5.5.1 Voluntary
Binding Arbitration (12-14-2010).
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§ 7:9.11 Early Referral Program

The Early Referral Program121 allows LB&I taxpayers to request an
Appeals Officer to review and determine a particular issue even though
the examination of the taxpayer ’s return is not yet complete. In order
to qualify for this program, the issue must be fully developed and, if
resolved, can be reasonably expected to result in a quicker resolution of
the entire case. Early referral is available on an issue-by-issue basis,
whereas Fast Track Settlement requires that all issues have been
concluded at the time of the request for FTS. Also, once an issue is
sent to Appeals under the Early Referral program, the issue leaves the
jurisdiction of Examination and is assigned to Appeals, whereas in
FTS, Examination retains jurisdiction throughout the process.

The taxpayer needs to submit a written request to the Case
Manager setting forth the issue(s) and positions of both the taxpayer
and the Service. The Case Manager will notify the taxpayer within
fourteen days if the request is accepted or rejected. Once accepted, the
NOPA and the taxpayer ’s response will be sent to Appeals for
consideration and resolution. Appeals will then take jurisdiction
over the issues accepted for early referral. All other issues remain in
Examination. The revenue procedure provides that the taxpayer ’s
written response generally serves the same purpose as an Appeals
protest.

If an agreement is reached with respect to an early referral issue,
generally, a Form 906, Closing Agreement on Final Determination
Covering Specific Matters, is prepared. It should be noted that any
issue settled and paid prior to the issuance of a thirty-day or ninety-
day letter under this early referral procedure will be resolved without
hot interest. This may be a huge benefit to a taxpayer if the adjust-
ments are large. If early referral negotiations are unsuccessful and an
agreement is not reached with respect to an early referral issue,
Revenue Procedure 99-28 allows a taxpayer to request mediation for
the issue, provided the issue(s) meets the requirements for mediation.
If the taxpayer does not request mediation, the Appeals Officer will
close the file and return jurisdiction over the issue to Examination.
It should be noted that Appeals will not reconsider an unagreed early
referral issue if the entire case is later protested to Appeals, unless
there has been a substantial change in the circumstances regarding
the issue. If the issue remains unagreed the Service will issue a
Statutory Notice of Deficiency.

121. Rev. Proc. 99-28, 1999-2 C.B. 109, which superseded Rev. Proc. 96-9,
1996-1 C.B. 575, and IRM 8.26.4.1 Overview of the Early Referral (ER)
Program (10-26-2007).
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§ 7:9.12 Comprehensive Case Resolution (CCR)122

Although this program is still on the books, it is not commonly
used. The goal of the Comprehensive Case Resolution (CCR) program
is to help LB&I taxpayers that have tax years under examination and
in Appeals (including docketed cases under Appeals jurisdiction)
resolve all open issues in all such years through a CCR process.123

The effect of this program will be to expedite the resolution of all years
under examination, in Appeals, and in docketed status before the Tax
Court, through an IRS team process. The CCR process will constitute
the taxpayer ’s formal administrative appeal for the LB&I years. The
program’s goal is to resolve all tax controversies, without litigation, on
a basis that is fair and impartial to both the government and the
taxpayer. The CCR process typically involves aggressive timelines for
completion, with a target of closing all years within six to twelve
months. If agreement cannot be reached using the CCR process,
Appeals will not reconsider the unagreed issues from the years under
examination by LB&I.

CCR is a voluntary process. LB&I taxpayers that have substantially
completed their examination may request to participate in this pro-
gram.124

“Substantially complete” means: (1) audit work on all sig-
nificant issues is complete and the taxpayer has indicated agreement
or disagreement with each proposed adjustment; and (2) all claims and
affirmative issues have been raised by the taxpayer and audited. For
taxpayers accepted into the program, the IRS will not issue a “thirty-
day letter,” for the years currently under examination by LB&I upon
commencement of the program. Accordingly, for those years, the
accrual of increased interest—hot interest—on large corporate under-
payments under section 6621(c) will not begin at that time. However,
if those years are not resolved within twelve months after the initial
issue discussion conference is held under the pilot program, the IRS
will issue a thirty-day letter to begin the accrual of interest at the

122. Notice 2001-13, 2001-1 C.B. 514.
123. In some situations it may also be appropriate to include tax years which

are docketed before the Tax Court and not under Appeals’ jurisdiction.
124. Taxpayers may withdraw from the pilot program by submitting a written

request, but only within thirty days after acceptance into the program or
twenty days after the initial planning meeting, whichever is later. There-
after, with respect to the years under LMSB jurisdiction at the time of
application for the pilot program, the process will be completed with a total
or partial agreement or issuance of a statutory notice of deficiency.
A taxpayer ’s withdrawal from the pilot program returns each open year
to the jurisdiction of the IRS function it was under prior to acceptance into
the pilot program. Taxpayers will be afforded administrative appeal on the
years under LMSB jurisdiction as if the taxpayer had not applied for the
pilot program.
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increased rate. The program is intended to reduce costs, burden, and
delays by expediting completion of these cases through a cooperative
effort.

[A] Industry Issue Resolution Program
The Service developed the Industry Issue Resolution (IIR) Program125

to work with business taxpayers, industry associations, taxpayer rep-
resentatives, and other interested parties to identify frequently disputed
tax issues common to a significant number of business taxpayers and to
resolve those issues through published or administrative guidance. IRS
solicits suggestions for issues from taxpayers, representatives and asso-
ciations for the IIR Program. The Pilot Program126 first began in 2000
and in 2002 was made permanent127 and expanded the Program to
identify and resolve frequently disputed issues common to any size
business taxpayers and to address opportunities to reduce burden for
all business taxpayers. The LB&I and the Small Business and Self-
Employed Division (SB/SE) share operational responsibility for the IIR
Program.128 (10-28-2010)

Business tax issues appropriate for the program must have at least
two of these characteristics:

• The proper tax treatment of a common factual situation is
uncertain.

• The uncertainty results in frequent, and often repetitive, exami-
nations of the same issue.

• The uncertainty results in taxpayer burden.

• The issue is significant and impacts a large number of tax-
payers, either within an industry or across industry lines.

• The issue requires extensive factual development, and an under-
standing of industry practices and views concerning the issue
would assist the Service in determining the proper tax
treatment.

Whereas the IIR Program is not appropriate for resolving the following
types of business tax issues:

125. IRM 32.4.3.1 Industry Issue Resolution Program (10-28-2010).
126. Notice 2000-65, 2000-2 C.B. 599.
127. Notice 2002-20, 2002-17 I.R.B. 796.
128. Revenue Procedure 2003-36, 2003-18 I.R.B. 859, sets forth the procedures

for business taxpayers, industry associations, and other interested parties
to submit issues for consideration under the IIR program. See Notice
2005-59 provides information about additional criteria that will be applied
in considering proposals regarding accountable plans for the Internal
Revenue Service’s Industry Issue Resolution (IIR) program.
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• Issues unique to one or a small number of taxpayers.

• Issues that are primarily under the jurisdiction of the Operating
Divisions of the Service other than the LB&I and SB/SE
Divisions.

• Issues that involve transactions that lack a bona fide business
purpose, or transactions with a significant purpose of impro-
perly reducing or avoiding federal taxes.

• Issues involving transfer pricing or international tax treaties.

[A][1] How the IIR Process Works
Business taxpayers, industry associations, and other interested

parties may submit issues for resolution at any time. LB&I, SB/SE,
Appeals, Chief Counsel and Treasury screen, evaluate and select the
issues. Factors that influence the decision may include the appropriate-
ness of the issue for the program and whether the requested guidance
promotes sound tax administration. Issues reviewed and IIR projects
selected are announced publicly.

Once approved, an IIR team is formed. The IRS’s team’s role
includes fact-finding, evaluating input, and recommending guidance
to resolve the issue. Team members typically include representatives of
SB/SE, LB&I, Chief Counsel, Appeals, and Treasury. The industry
representative and other interested parties will provide the relevant
facts and support and provide suggested resolutions to the issue. The
industry representatives will work with the IRS team in development
of the issue and discuss proposed guidance. Resolution of an issue is
generally through IRS published guidance, typically a revenue ruling
and/or revenue procedure, but may include administrative guidance.

[A][2] Practical Aspects of IIR
Putting together a coalition of taxpayers—industry members—to

come together with a unified goal, then approaching and working with
the Service, can be a difficult task. There are many challenges such as
whether the industry has similar enough facts and goals to make the
resolution feasible. In addition, there are logistics to work out such as
who will take the lead, if there will be one or more representatives,
how will the cost be divided among the group, and what is in the
best interest of the group as a whole versus a minority of the group,
and what proposal will the coalition offer to the Service. Another
factor that should not be overlooked is whether the industry mem-
bers will be willing to disclose specifics to the Service and other coali-
tion members in a pre-filing environment in order to obtain certainty
about the transaction or issue.
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§ 7:9.13 Advanced Pricing Agreements (APA)129

Intercompany pricing disputes can be very time-consuming and
expensive both within the United States and globally. The Advanced
Pricing Agreements (APA)130 process allows taxpayers and the Service
to agree on intercompany pricing (Transfer) Pricing issues pursuant to
section 482 and relevant income tax treaties to which the United
States is a party, and in addition, gives the taxpayer certainty of tax
treatment for future tax years. Taxpayers may negotiate a unilateral
APA (involving only the taxpayer and the IRS) or a bilateral or multi-
lateral APA (agreement between the taxpayer and one or more foreign
tax administrations under the authority of the mutual agreement
procedure (MAP) specified in income tax treaties). In a unilateral
APA, the two parties negotiate an appropriate Transfer Pricing
Method for U.S. tax purposes only. Should the taxpayer be involved
in a dispute with a foreign tax administration regarding the covered
transactions, the taxpayer may then seek relief by requesting that the
U.S. Competent Authority initiate a mutual agreement proceeding.
This assumes, of course, that there is an applicable income tax treaty
in force with the foreign country. Bilateral or multilateral APAs would
include agreements between the taxpayer and one or more foreign tax
administrations under the authority of the MAP specified in income
tax treaties. The taxpayer benefits from such agreements, since it is
assured that income associated with covered transactions is not
subject to double taxation by the IRS and relevant foreign tax autho-
rities. The IRS encourages taxpayers to seek bilateral or multilateral
APAs where competent authority provisions exist. The APA process
can be lengthy and costly, but provides certainty on usually large-dollar
issues.

129. The IRS website contains APA relevant Program Documents (Annual
Report Summary Form, Issue/Industry Coordination Teams, Announce-
ment 2004-98: APA Program Public Hearings, APA Program Public
Hearings—Written Comments, Training Materials, APA Case Management
Procedures, Annual APA Statutory Reports, Quarterly Reports), which is a
good reference source.

130. Since 1991, with the issuance of Rev. Proc. 91-22, 1991-1 C.B. 526, the
Service has offered taxpayers, through the APA Program, the opportunity
to reach agreement in advance of filing a tax return on the appropriate
transfer pricing method to be applied to related party transactions. In
1996, the Service updated and superseded Rev. Proc. 91-22 with the release
of Rev. Proc. 96-53, 1996-2 C.B. 375. On July 1, 2004, the Service updated
and superseded Rev. Proc. 96-53 by issuing Rev. Proc. 2004-40, 2004-2
C.B. 50. On December 19, 2005, the Service again updated the procedural
rules for processing and administering APAs with the release of Rev. Proc.
2006-9, 2006-1 C.B. 278, superseding Rev. Proc. 2004-40, 2004-2 C.B. 50
and on June 9, 2008, the Service issued Rev. Proc. 2008-31, 2008-1 C.B.
1133.
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The APA process allows the taxpayer and the Service to agree on
intercompany transactions and appropriate Transfer Pricing methods
to be applied to allocating income, deductions, credits or allowances
among two or more controlled organizations. It provides for an
expected range of results from applying the agreed upon Transfer
Pricing methodology to a company ’s transactions. The APA is a
binding agreement between the taxpayer and the Service for the
taxable years and transactions covered by the agreement. However,
the APA agreement only applies to the taxpayer requesting the APA
and only for the years and transactions covered by the agreement.
Another key benefit for taxpayers is that the APA process is confiden-
tial and protected by section 6103.

The primary benefit of seeking an APA is certainty with respect to
an identified set of transactions for a defined term of years. As long as
the taxpayer complies with the terms and conditions of the APA, the
IRS will treat the results as satisfying the arm’s-length standard, and
will not contest the matters covered by the APA. With regard to
transactions, taxable years, and entities not covered by the APA, the
APA has no legal effect, and the taxpayer remains subject to potential
exposure. A bilateral or multilateral APA will be binding between the
taxpayer; any covered affiliates, the IRS, and identified foreign taxing
jurisdictions. The scope of the certainty given by the APA includes:

(1) the predictability of the tax treatment of covered transactions,
both as to the amount and characterization of items of
income;

(2) avoidance of time consuming U.S. or foreign tax examination
and controversy procedures for the covered transactions;

(3) elimination of the risk of potential penalties applicable to
substantial tax understatements;

(4) a narrowing of record-keeping obligations that might other-
wise apply;

(5) elimination of exposure to whipsaws relating to different U.S.
and foreign tax law provisions governing the payment of
interest on deficiencies or refunds and to statute of limitations
problems that can arise in Competent Authority (CA) negotia-
tions; and

(6) reduction of tax reserves on financial statements that might
otherwise apply to the covered transactions.

[A] The APA Process: Pre-Filing Conference

Taxpayers may request a pre-filing conference to explore the possi-
bility of an APA and determine whether the process is appropriate
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for their situation either on a no name or named basis (with full
disclosure of the taxpayer ’s identity). However, before initiating a pre-
filing conference, the taxpayer should carefully consider whether its
facts are suitable for an APA as well as the consequences of request-
ing a pre-filing conference and the filing of an APA. Many taxpayers
have concerns about making voluntary disclosures to the IRS prior
to receiving any commitments as to the approach. Once initiated the
APA process requires a taxpayer to voluntarily come forward and make
numerous disclosures with no assurance there will be an agreement.
The taxpayer may be exposing itself to adjustments for all open years
and handing the IRS a case on a silver platter. Other taxpayers have
a strong corporate environment for privacy, especially with regard
to sensitive business information that may be regarded as trade
secrets.131 There is a lot of strategy involved in determining whether
an APA is the best choice for a taxpayer. Taxpayers should consider
all of their options for both U.S. tax law and foreign jurisdictions as
well as any business implications before making a final determination
as to how to proceed.

Prior to moving forward with an APA the company and its advisors
should carefully consider what the scope of the APA will entail
including:

(1) What will be the covered transactions;

(2) What transfer pricing methodology will it be proposing;

(3) Whether that methodology will be acceptable to the Service;

(4) Will there be any material changes to the company ’s business
structure that will impact the covered transactions at issue for
the term of the APA;

(5) Will the company be able to monitor the result of the APA in
order to file Annual Reports;

131. Concerns about the disclosure of sensitive commercial data or trade secrets
are expressly addressed in Rev. Proc. 2006-9, 2006-1 C.B. 278 as modified
by Rev. Proc. 2008-31 (see the proposed Rev. Proc. issued on November 22,
2013). Section 13 of Rev. Proc. 2006-9 states that the IRS considers
information submitted pursuant to the APA process to be tax return
information protected from disclosure by reason of I.R.C. § 6103 to the
same extent that information submitted by the taxpayer as part of an IRS
examination would be protected from disclosure. In addition, any infor-
mation disclosed to a treaty partner as part of the APA process would be
subject to the further confidentiality requirements imposed by the U.S.
treaties. Most treaties generally provide that information exchanged by the
competent authorities under the treaty shall be considered secret and may
be used by tax officials of the country receiving the information solely for
purposes of administering that country ’s tax laws. See, e.g., U.S. Model
Income Tax Convention, Article 26.
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(6) Does the company want to expand the scope of the APA to
include any rollback years (open taxable years prior to the
initiation of the APA);

(7) Upon what Critical Assumptions will the APA be predicated;
and

(8) Does the company have the time and resources to commit to
the APA process?

Before initiating a pre-filing conference, a taxpayer should carefully
consider the information that it intends to present. This consideration
includes defining the factual as well as non-factual matters that will
need to be submitted. Since there is no protection for factual matters
submitted by the taxpayer, the taxpayer should carefully determine in
advance the factual matters to be submitted at each stage of the
proceeding and limit such submissions to those that are necessary
to explain and justify the taxpayer ’s position. The lack of protection
for factual matters stems from the IRS’s view that the IRS would have
the authority, under section 7602, as part of an examination of
the taxpayer ’s return, to obtain any factual information that may be
relevant to determining the taxpayer ’s liability. Some taxpayers in the
APA process have experienced situations where the international
examiners and IRS economists often focus on factual issues that
taxpayers believe are irrelevant to a determination of the proper tax
liability. As a result, some taxpayers believe that they can obtain a
better result at Appeals or in litigation by responding solely to IRS
requests for information. Yet, having control over the initial presenta-
tion of facts in the APA process provides many taxpayers with an
opportunity to resolve issues that might not be resolved in the other
contexts.

At the conclusion of the Pre-Filing Conference, the taxpayer should
always document its understanding of the discussions and any agree-
ments reached with the APA team. That document may be used for
internal purposes or with the intent of exchanging with the APA team
as a basis of the submission that will be forthcoming. Although not
legally binding it sets the groundwork for the next stage.

[B] The APA Process: APA Submission

After the pre-filing conference, a taxpayer submits a formal APA
request supported by relevant facts and data. It should be noted that a
taxpayer is not required to request a pre-filing conference, rather they
can choose to file the APA submission directly. The APA request must
also contain detailed information relating to the parties to the transac-
tions and the proposed Transfer Pricing method. During the APA pro-
cess, the taxpayer proposes a methodology to the Service with regard to
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specific transactions with its affiliates and provides substantial data,
including comparable pricing data from independent transactions,
showing that the methodology will produce arm’s-length results, the
parties enter into a written APA applying the Transfer Pricing meth-
odology to the specific transactions. In addition, the APA can cover the
expected results of the application of the methodology to the specific
transactions.

PRACTICE POINTER

Although costly, making an investment on the front end to gather
relevant facts, interview key company individuals, and obtaining a
comprehensive understanding of the company’s business and the
impact on the covered transactions will pay off in the end as it will
increase the ability to achieve a successful and cost-effective result.
It is important to present a solid functional analysis (functions
performed, assets employed and risks relating to the covered
transactions) of relevant business operations of the taxpayer and
its related party entities. In addition, applying defensible criteria for
selecting comparables, establishing accounting protocols used in
any segmenting data, and providing a rationale for any Critical
Assumptions which could affect the methodology used for the
Covered Transactions are all key factors in presenting an acceptable
APA.

The APA can also be extended to a third country with which the
United States has an income tax treaty. The APA is binding on the
parties, usually for three years, but possibly for a longer or shorter
period as set forth in the agreement. The APA process will consist of
multiple meetings and negotiations and the APA team typically
requests follow-up submissions. Don’t be surprised if the APA team
pushes back and requests taxpayers to represent why the company is
requesting a unilateral APA rather than a bilateral APA. Historically,
the Service has accepted the position that the treaty country is
reluctant to participate in bilateral negotiations, the magnitude of
the amount of countries impacted, and the small size of the company
(in other words, a bilateral would significantly increase the cost,
making the APA process prohibitive to the requesting taxpayer).

If successful, the parties will memorialize the terms in a written
agreement and may enter into a Form 906, Closing Agreement on
Final Determination Covering Specific Matters, setting forth the
parties to the agreement, the transactions covered in the agreed-
upon Transfer Pricing method, a range of expected arm’s-length
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results, a means of testing compliance during the APA term, and will
incorporate the Critical Assumptions which could cause the parties to
reexamine the appropriateness of continuing the APA.132 If unsuc-
cessful, the taxpayer may withdraw from the process and the Service
may initiate a traditional examination.

[C] The APA Process: APA Annual Report

For each year covered by the APA, the taxpayer must submit an
annual report describing the taxpayer ’s actual operations for the year
and demonstrating compliance with the APA. The report should
include any requests for renewal, modification, or cancellation the
APA. Failure to timely file the annual report is grounds for the IRS’s
decision to cancel the APA.

§ 7:9.14 APAs: Rollback of Transfer Pricing Method

A taxpayer ’s analysis of its Transfer Pricing practices and the
decision to seek an APA should involve not only future impact, but
also the impact on all open years. The taxpayer should be aware that
by entering into the APA Program it may be risking raising any
weaknesses in its past open tax years. Taxpayers should carefully
consider the benefits and risks to all open years. After a thorough
analysis, the taxpayer may request a rollback of the Transfer Pricing
method in connection with its APA request to prior year tax years
where the U.S. statute of limitations remains open. Additionally, the
Service may determine that the agreement’s Transfer Pricing method
should be applied to the earlier years, even though the taxpayer has not
made a rollback request. Typically, a local international revenue agent
is assigned to the APA team and can make recommendations regarding
the rollback years. Adjustments to reflect different facts, economics,
and rules and regulations for the rollback period may be made whether
the taxpayer or the Service initiated the rollback request. The tax-
payer ’s rollback request may be made any time before the execution of
the agreement. This request must be made on a case-by-case determi-
nation and can be a double-edged sword if the treatment in the APA
years would not be beneficial in the back years.133

132. See Appendix A of Rev. Proc. 2006-9 as modified by 2008-31.
133. Rollbacks requested for bilateral or multilateral agreements are applica-

tions for accelerated competent authority consideration, as described in
Rev. Proc. 2006-54, Section 7.06, 2006-2 C.B. 1035, and must include all
required information. Such requests involving a taxable year under the
jurisdiction of Appeals constitute an application for simultaneous Appeals
and competent authority consideration, as described by Rev. Proc. 2006-
54, Section 8. Rev. Proc. 2006-9, 2006-9 I.R.B. 278 as modified by Rev.
Proc. 2008-31.
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§ 7:9.15 Advance Pricing and Mutual Agreement
Program134

On March 27, 2012, the Service announced an organizational and
administrative change with the creation of the APMA program.135

Previously the APA program was part of the IRS Office of the Associate
Chief Counsel (International) and the functions of the U.S. Compe-
tent Authority were generally exercised by the office of the Director,
Competent Authority & International Coordination within the LB&I
Division of the IRS. However, effective February 26, 2012, the APA
program and Competent Authority functions (including mutual agree-
ment procedures) related to transfer pricing and other allocation issues
as well as determinations of permanent establishment status were
realigned and consolidated into APMA which is a single program
within the LB&I division.

The Director of APMA reports to the Director, Transfer Pricing
Operations. Under this IRS function realignment, the administration
of requests for Competent Authority assistance is shared by two
separate units within LB&I.

• Requests for APAs or regarding other transfer pricing, perma-
nent establishment and allocation issues are addressed by
APMA.

• Competent Authority requests regarding non-allocation issues
are addressed by the LB&I Treaty Assistance and Interpretation
team.

§ 7:9.16 Competent Authority Process

U.S. income tax treaties provide for mutual agreement procedure
(MAP) authorizing the government representatives to resolve cases of
double taxation resulting from different applicator\ions of the treaty
provisions resulting in double taxation. There are two possible means
to eliminate double taxation. The first is the ability to receive bilateral
treaty relief and the second is to receive unilateral relief through the
foreign tax credit system. Taxpayers can receive relief by requesting the
competent authorities to negotiate the proper allocation of income
between the related parties within their respective countries or request
relief solely to obtain a correlative relief to offset an allocation.

134. Pending issuance of future IRS guidance, taxpayers are directed to continue
to follow and rely on Rev. Proc. 2006-9, as modified by Rev. Proc. 2008-31,
with respect to requests for APAs and Rev. Proc. 2006-54, with respect to
requests for Competent Authority assistance. Note: the Service released a
draft revenue procedure on November 22, 2013.

135. IR-2012-38 (Mar. 27, 2012).
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A Competent Authority Agreement is a bilateral agreement
between the United States and the treaty country partner to clarify
or interpret treaty provisions. The United States has concluded
bilateral tax treaties with over sixty countries around the world. These
treaties typically include an administrative provision called the MAP,
through which the competent authorities of the two treaty partners
may consult together to mutually resolve differences in interpretation
or application of the treaty and to prevent double taxation of the
residents or nationals that are covered by the treaty. A taxpayer should
make its request for Competent Authority consideration as soon as it
has been denied treaty benefits or the actions of both the United States
and the foreign country which have resulted in double taxation or
will result in taxation not intended by the treaty. Except where
otherwise provided in an applicable treaty, taxpayers have discretion
over the time for filing a request; however, delays in filing may
preclude effective relief. Taxpayers should take the necessary measures
to protect their right to a review of their case by the competent
authorities, such as filing a timely protective claim for credit or refund
of U.S. taxes in accordance with section 9 of Revenue Procedure 2006-
54 and taking appropriate action under the procedures of the foreign
country to avoid the lapse or termination of their right of appeal under
the foreign country ’s tax law. It is important to keep an eye on all of
the relevant statute of limitations.

Within nearly all income tax treaties, a mechanism is available to
address double taxation issues. Under these tax treaties, the taxpayer
may apply to the U.S. Competent Authority (USCA) for assistance
under the MAP article of the applicable tax treaty. Competent author-
ity relief is only available if a tax treaty is in place that contains a MAP
article. Other treaty countries designate their own Competent Author-
ity representative. The CA serves to assist taxpayers and to protect
government interests in matters relating to international double
taxation. The principal role of the USCA is to act as the official liaison
with his or her counterpart overseas. As such, the USCA is responsible
for administratively interpreting and applying the tax treaties and
attempting to determine the proper allocation of income between
multi-jurisdictional taxpayers.

Taxpayers have the option to seek CA relief either after participa-
tion in the Appeals process or concurrent with Appeals by initiating a
Simultaneous Appeals Procedure (SAP). In SAP, an Appeals officer will
work with the taxpayer and the USCA in an effort to resolve unagreed
issues before the USCA presents its position to the foreign competent
authority. Any agreement reached with Appeals through the SAP will
be non-binding, and the terms of that tentative agreement will serve
as the basis for the USCA’s negotiating position in the MAP process.
The SAP process permits the taxpayer to negotiate directly with an
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Appeals officer while still taking advantage of the added benefits of
the USCA’s unique expertise and international perspective.

A taxpayer still has the option of requesting CA after participating
in Appeals however, it should be noted that the MAP options may be
more limited. USCA’s mission is to seek a correlative adjustment on
behalf of the U.S. taxpayer. As long as the case has not reached a final
resolution, the USCA is not precluded from granting unilateral relief.
Tax treaties are intended to avoid an unjust result and should not
permit supportable IRS-initiated adjustments. One word of caution, if
a taxpayer has executed a closing agreement with Appeals or reached a
final determination through litigation (including a settlement), the
USCA may only seek a correlative adjustment from the treaty partner.
This means the USCA will only attempt to elicit a corresponding
adjustment from the foreign tax authority in the same amount.
Depending upon the taxpayer ’s facts and circumstances this may
not be a favorable resolution.

If a taxpayer suffers double taxation, it may solicit CA assistance. In
that situation, the USCA in many respects acts as the taxpayer ’s
advocate and is not bound by determinations made during the IRS
examination that gave rise to the adjustment. There is no guarantee,
however, that the USCA will find the issue suitable for a Competent
Authority proceeding. Upon submission of the CA request, the case is
assigned to a Competent Authority analyst. Based on the facts
provided by the taxpayer and other information supplied by the IRS
or the foreign taxing authority, the analyst will evaluate the merits of
the issue in light of applicable domestic and foreign law to determine if
the CA will proceed. In addition, the USCA may contact the examin-
ing agents to obtain background information. If successful, taxpayers
are relieved of double taxation, but as with an APA the process can be
both lengthy and costly.

The USCA has been successful in resolving transfer pricing dis-
putes, whether initiated by the U.S. or foreign tax authorities. In
addition to transfer pricing, the USCA also handles a small percentage
of cases involving such issues as permanent establishment or with-
holding taxes. In December 2011, the Service released its annual
Competent Authority statistics. Consistent with the prior years the
report supports its efforts to be beneficial to U.S. taxpayers. Double
taxation was eliminated for over 79% of the total dollar adjustments
in dispute and 55% of adjustments were fully withdrawn. In 2011,
85% of the request involved foreign initiated transfer pricing adjust-
ments. One down side to CA is the amount of time it takes to resolve
the matter. Over the past five years the average length of time to
completion has ranged between 653 days to 903 days. In 2011, CA
completed forty-three APAs (including one amended APA) and forty-
seven recommended negotiating positions (RNPs), down from totals of
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sixty-nine APAs and fifty-eight RNPs in 2010. The average time to
complete an APA increased from 37.2 months in 2010 to 40.7 months
in 2011.136 With the global emphasis on transfer pricing enforcement
it is anticipated that there will be an increase with both U.S. initiated
and foreign initiated adjustments putting additional strains on the
USCA.

§ 7:10 Policy of Restraint—Tax Accrual Workpapers (TAW)

§ 7:10.1 Overview

One area large corporate taxpayers should be aware of is the
interplay between Accounting Standards Codification 740-10 (ASC
740-10) previously and popularly known as FIN 48 and large case
examinations.137 On September 24, 2010, IRS issued the revised
Schedule UTP (Form 1120), Uncertain Tax Position Statement, the
revised Instructions for Schedule UTP, Announcement 2010-75,
Announcement 2010-76, and a Directive by the IRS Deputy Commis-
sioner. This guidance supplemented a series of Announcements the
IRS issued announcing a draft schedule requiring certain taxpayers to
report uncertain tax positions (UTPs) on their tax returns (see
Announcement 2010-9,138 Announcement 2010-17,139 and Announce-
ment 2010-30140). In order to understand the magnitude of these
Announcements and its impact on taxpayers, a discussion of the tax
accrual workpapers and the long-standing policy of restraint prohibiting
IRS agents from requesting these workpapers is set forth below.

On July 13, 2006, the Financial Accounting Standards Board
(FASB) issued FASB Interpretation No. 48 (“FIN 48”), Accounting
for Uncertainty in Income Taxes. FIN 48 is an interpretation of FASB
Statement No. 109141 regarding the calculation and disclosure of

136. See Announcement and Report Concerning Advance Pricing Agreements,
dated Apr. 2, 2012 at www.irs.gov/Individuals/International-Taxpayers/
Competent-Authority-Assistance.

137. For purposes of this discussion we will use the more commonly used and
pre-codification citation “FIN 48.”

138. Ann. 2010-9, 2010-7 I.R.B. 408.
139. Ann. 2010-17, 2010-13 I.R.B. 515.
140. Ann. 2010-30, I.R.B. 2010-19.
141. FASB 109 is now Accounting Standards Codification 740 “Income Taxes”

(ASC 740). Accounting Standards Codification (ASC) 740-10, previously
and popularly known as FIN 48 (Financial Accounting Standards Board
Interpretation No. 48), requires that associations with financial state-
ments prepared in accordance with Generally Accepted Accounting Prin-
ciples (GAAP) must determine if the organization has any uncertain tax
positions (UTPs).
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reserves for uncertain tax positions.142 FIN 48 applies to material
income tax return positions taken (or expected to be taken) by all
entities that prepare financial statements according to Generally
Accepted Accounting Principles (GAAP).143 FIN 48 established a
“more likely than not” threshold to be met before an entity may
recognize a tax benefit in its financial statements. FASB indicated that
it issued FIN 48 to provide consistency in the criteria used to
recognize, derecognize, and measure benefits related to income taxes
for financial statement purposes,144 but what does this mean for a
taxpayer ’s IRS examination?

The implementation of FIN 48 caused significant activity in the
Large Case taxpayer community regarding the handling of uncertain
tax positions and, as a result, taxpayers may consider using a different
approach in managing their examinations. Some of the issues trig-
gered by FIN 48 included controlling the statute of limitations, espe-
cially if there is a motivation to release the contingent tax liabilities into
earnings. Another Fin 48 consequence involves the need for closing
agreements on specific subject matters on a more regular and expedited
basis in order to avail the company of the effectively settled positions
under FIN 48, triggering the release of reserves. But the biggest area of
taxpayer concern has been whether or not the company ’s FIN 48
documentation is considered part of its Tax Accrual Workpapers
(TAW) and whether the FIN 48 documentation is covered by the
Service’s current “Policy of Restraint.”145

An accountant typically prepares two types of workpapers during an
engagement: workpapers made in connection with the preparation of a
return (tax workpapers) and TAW (prepared with respect to an entity ’s
Financial Statements). A Revenue Agent’s request for production of tax
workpapers usually does not present a problem. For a LB&I taxpayer,
the workpapers usually reflect its books of account, adjustments of
entries, and development of an income statement and balance sheet.
TAW of an independent accountant, on the other hand, are compiled
not for the purpose of preparing a tax return but for financial

142. Statement of Financial Accounting Standards No. 109: Accounting for
Income Taxes, Summary (1992).

143. Id.
144. FASB, www.fasb.org/st/summary/finsum48.shtml.
145. Although the Supreme Court recognized the Service’s right to obtain tax

accrual workpapers in United States v. Arthur Young & Co., 465 U.S. 805
(1984), the Service announced that it would continue its policy of restraint
and would not request tax accrual workpapers as a standard examination
technique. Ann. 84-46, 1984-18 I.R.B. 18. Note that the Arthur Young case
involved a request for the accounting firm’s workpapers, not the taxpayer ’s
workpapers.
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statement purposes. As part of the TAW the taxpayer prepares the tax
provision workpapers that are incorporated into the TAW. The TAW
may contain information relating to a tax reserve and reflect
the opinions and estimates of the taxpayer, the tax adviser, and the
accountant of questionable items on the return. Production of these
workpapers may create the obvious hazard that the reverse amount
may in turn become the starting point of the agent’s adjustments.
Companies and their auditors may limit their communications if such
communications would result in possible tax adjustments.

Under current IRS policy certain documentation held by the
taxpayer or its financial statement auditors is generally consider
“protected” by the policy of restraint and does not need to be produced
during an examination. This prohibition would apply to its audit
workpapers, tax accrual workpapers, and FIN 48 workpapers and
documentation.146 However, the Service has taken the position that
other types of documentation may be requested as a routine matter,
such as tax reconciliation workpapers,147 effective tax rate (ETR)
workpapers, required compliance forms, schedules, and other docu-
mentation necessary to establish positions taken on the tax return.
With respect to documentation covered by the IRS policy of restraint,
it is important to note that there are exceptions to the policy.148

146. IRM 4.10.20.2(1) Audit Workpapers, Tax Accrual Workpapers, and Tax
Reconciliation Workpapers Defined (07-12-2004) defines Audit Workpa-
pers as workpapers created by or for the independent auditor.

147. IRM 4.10.20.2(3) Audit Workpapers, Tax Accrual Workpapers, and Tax
Reconciliation Workpapers Defined (07-12-2004) defines Tax Reconcilia-
tion Workpapers as workpapers as used in assembling and compiling
financial data preparatory to placement on a tax return. These papers
typically include final trial balances for each entity and a schedule of
consolidating and adjusting entries. They include the information used to
trace financial information to the tax return. Any tax return preparation
documents that reconcile net income per books or financial statements to
taxable income are also tax reconciliation workpapers. Tax reconciliation
workpapers do not become tax accrual workpapers when they are used in
the preparation of tax accrual workpapers or are attached to tax accrual
workpapers.

148. IRM 4.10.20.3.2.3 Returns Filed on or After July 1, 2002 (01-15-2005) for
returns filed on or after July 1, 2002.

If a listed transaction was properly disclosed on the return, in the
manner prescribed by Treas. Reg. § 1.6011-4, the Service will routinely
request tax accrual workpapers that pertain only to the listed transaction
for the year under examination. In these circumstances, the Service may
also request tax accrual workpapers pertaining to the disclosed listed
transaction for a year(s) not under examination, if such workpapers may
be directly relevant to the Service’s audit for the year under examination,
such as those described in paragraph (iii). If, however, a listed transaction
was not timely and properly disclosed in the manner described by Treas.

§ 7:10.1 IRS PRACTICE AND PROCEDURE DESKBOOK

7–104



These exceptions149 are listed in the IRM: “If ‘unusual circum-
stances’150 exist, then during an examination IRS may request audit,
tax accrual, and FIN 48 workpapers”151 or “If the taxpayer claims a tax

Reg. § 1.6011-4, the Service will routinely request all tax accrual work-
papers for the year under examination. In these circumstances, the Service
may also request tax accrual workpapers for years not under examination,
if such workpapers may be directly relevant to the Service’s audit of any
known listed transactions for the years under examination.

As a discretionary matter, all tax accrual workpapers for the year under
examination will be requested if: the Service determines that the taxpayer
claimed tax benefits from multiple listed transactions that were all
properly disclosed; or in connection with the examination of a return
claiming tax benefits from a single listed transaction that was disclosed,
there are reported financial irregularities with respect to the taxpayer.

149. Upon determining that a request for audit and/or tax accrual workpapers
should be made, the examiner will prepare an IDR for the workpapers. The
examiner should work with Field Counsel in preparing the IDR. Branch 3
of the Collection, Bankruptcy, and Summonses (CBS) Division in the
Office of the Associate Chief Counsel (Procedure & Administration) is also
available to provide assistance to Field Counsel on IDRs. Coordination
with Field Counsel will be treated as a high priority matter by Field
Counsel so as not to delay the examination.

150. IRM 4.10.20.3.1 Unusual Circumstances Standard (07-12-2004). In unu-
sual circumstances, the Service may request audit or tax accrual work-
papers. Examiners should keep in mind that the taxpayer ’s records are the
primary source of factual data to support the tax return. Audit or tax
accrual workpapers should normally be sought only when such factual data
cannot be obtained from the taxpayer ’s records or from available third
parties, and then only as a collateral source for factual data. Audit or tax
accrual workpapers should be requested with discretion and not as a
matter of standard examining procedure. Such a request should
generally be made first to the taxpayer, but may be directed to the taxpayer,
the taxpayer ’s accountant, the independent auditor, or all three, based
on the Service’s determination as to the location of the workpapers sought.
The request should be limited to the portion of the workpapers that is
material and relevant to the examination. Whether an item is considered
to be material is based upon the examiner ’s judgment and an evaluation of
the facts and circumstances of the case.

Unusual circumstances for this purpose exist under the following
conditions:

(1) A specific issue has been identified by the examiner for which there
exists a need for additional facts;

(2) The examiner has sought from the taxpayer and available third
parties all the facts known to them relating to the identified issue;
and

(3) The examiner has sought a supplementary analysis (not necessarily
contained in the workpapers) of facts relating to the identified issue
and the examiner has performed a reconciliation of the taxpayer ’s
Schedule M-1 or M-3 as it pertains to the identified issue.

151. Ann. 84-46, 1984-18 I.R.B. 18, and IRM 4.10.20.3(2) Service Policy for
Requesting Workpapers (07-12-2004).
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benefit from a listed transaction or a transaction substantially similar
to a listed transaction, then it is mandatory for the IRS agents to
request this documentation from the taxpayer.”152

In 2002, the Service announced it was modifying its historical
policy of restraint with respect to TAW. Under the modified policy, the
Service will, and in fact has, under certain specific circumstances, seek
tax accrual workpapers relating to a taxpayer if the taxpayer has
claimed the benefits of a listed transaction153 on a return. However,
before a Revenue Agent can proceed with an IDR request under the
modified policy, the Revenue Agent must have a reasonable belief that
the taxpayer engaged in a listed transaction or a transaction that is
substantially similar to a listed transaction. Such a belief may arise
from any number of sources of information that an examination team
may receive during the course of a taxpayer examination. If the
taxpayer has filed a disclosure form with the Office of Tax Shelter
Analysis (OTSA) or otherwise acknowledged that it has engaged in a
listed transaction, the examiner should proceed with a request for tax
accrual workpapers under the procedures set forth in IRM 4.10.20. In
general, the taxpayer should be given an opportunity to explain why it
believes the transaction is not a listed transaction or substantially
similar to a listed transaction.154

IRM 4.10.20.2(2) defines tax accrual workpapers as “those audit
workpapers, whether prepared by the taxpayer, the taxpayer ’s account
or the Independent Auditor, that relate to the tax reserve for current,
deferred and potential or contingent tax liabilities, however classified
or reported on audited financial statements, and to footnotes
disclosing those tax reserves on audited financial statements.” These
workpapers reflect an estimate of a company ’s tax liabilities and have
been referred to as the tax pool analysis, tax liability contingency
analysis, tax cushion analysis, or tax contingency reserve analysis.
Needless to say, the name given to the workpapers is not determinative

152. Ann. 2002-63, 2002-2 C.B. 72.
153. A listed transaction is defined in Treas. Reg. § 1.6011-4 and specifically

includes transactions that are “substantially similar” to a listed transac-
tion.

154. Upon determining that a request for audit and/or tax accrual workpapers
should be made, the examiner will prepare an IDR for the workpapers. The
examiner should work with Field Counsel in preparing the IDR. Branch 3
of the Collection, Bankruptcy, and Summonses (CBS) Division in the
Office of the Associate Chief Counsel (Procedure & Administration) is also
available to provide assistance to Field Counsel on IDRs. Coordination
with Field Counsel will be treated as a high priority matter by Field
Counsel so as not to delay the examination. See IRM 4.10.20.4 Procedure
for Requesting Audit and/or Tax Accrual Workpapers (07-12-2004).
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and the scope and the quality of the workpapers will vary between
taxpayers.155

Taxpayers and their representatives should review the IRM and other
IRS pronouncements before responding to any IRS request for tax accrual
workpapers. In light of the litigation of Regions Financial Corp. v. United
States,156 Massachusetts Commissioner of Revenue v. Comcast
Corp.,157 United States v. Adlman,158 United States v. Roxworth,159

155. IRM 4.10.20.2(2) Audit Workpapers, Tax Accrual Workpapers, and Tax
Reconciliation Workpapers Defined (07-12-2004) also provides that the
total amount of the reserve established on a company ’s general ledger for
all contingent tax liabilities of the company for a specific reporting period
is not considered part of the company ’s tax accrual workpapers. A Revenue
Agent may ask a taxpayer about the existence and total amount of a reserve
for all contingencies as a matter of routine examination procedure, with-
out a showing of unusual circumstances and without seeking executive
approval for the request. The IRM provides that a request to reveal the
existence or amount of a tax reserve established for any specific known or
unknown transaction, however, is the same as asking for a description of
the tax accrual workpapers. Requests for a description of the contents of
the tax accrual workpapers are covered by the same policy of restraint as
requests for the actual documents that make up the workpapers.

156. Regions Fin. Corp. v. United States, 101 A.F.T.R.2d 2008-2179 (N.D. Ala.
2008). Regions hired outside counsel to analyze the tax impacts of a
transaction. The memoranda produced by outside counsel expressed
opinions, evaluated legal theories, and analyzed possible IRS attacks on
Regions’ tax reporting of the transaction. These opinions were provided to
Regions’ accounting firm, which created documents that discussed,
quoted, or explained the documents in connection with the tax accrual
analysis. The court found that both the documents expressing the opi-
nions of outside counsel and documents created by accountants that
discussed, quoted, or explained the opinions were prepared in anticipation
of litigation under either the because of test or the more stringent primary
motivating purpose test. Notwithstanding that the documents may have
had some utility outside litigation, they would not have been created were
Regions not primarily concerned with litigating with the IRS concerning
the transaction. Moreover, the court found the rationale for protecting
these documents especially strong because Regions was only seeking to
withhold the mental impressions and legal theories of its counsel. How-
ever, the IRS dismissed its appeal to the Eleventh Circuit following a
settlement of the underlying tax dispute. Therefore, the Circuit Court did
not address this issue.

157. No. SJC-10209 (Mass. Mar. 3, 2009). The Commissioner sought to
compel production of withheld documents from tax accounting consul-
tant, Arthur Andersen, which the cable company claimed were protected
by the attorney-client doctrine. Following appeals by the Commissioner,
the Massachusetts Supreme Judicial Court upheld that the memoranda
between in-house corporate counsel and Arthur Andersen are protected
from disclosure by the work-product doctrine.

158. United States v. Adlman, 134 F.3d 1194, 1202 (2d Cir. 1998).
159. United States v. Roxworth, 457 F.3d 590 (6th Cir. 2006).
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United States v. Textron,160 Wells Fargo v. United States,161 and
Announcement 2010-9, the status of the Policy of Restraint may
change and the impact of privilege on this issue is still pending.

[A] Summary of Relevant Cases
On August 13, 2009, in a divided decision, the First Circuit

reversed itself and held en banc that Textron pursuant to an IRS
summons could not withhold its tax accrual workpapers under the
work-product doctrine and shield its tax accrual workpapers from
disclosure.162 The issue before the court was whether Textron’s tax
accrual workpapers, prepared by its inside counsel, were subject to
discovery by the Service or whether they were protected by the work-
product doctrine due to the fact they were provided to its outside
auditors. The lower court and panel determined that the workpapers
were protected by work-product privilege because the documents were
considered to have been prepared in anticipation of future litigation
and thus were improper for the government to access. But a majority
of the circuit believed otherwise, holding that “there is no evidence in
this case that the work papers were prepared for such a use or would in
fact serve any useful purpose for Textron in conducting litigation if it
arose.”

The majority opinion observed that Textron was required as a
publicly traded corporation to have its public financial statements
certified by an Independent Auditor. As part of that process, the
Independent Auditor must calculate reserves for contingent tax liabil-
ities. Independent Auditors prepare tax accrual workpapers to support
the tax reserves in the financial statements, which the majority found
as “one step in a process whose outcome is a certified financial
statement for the company.” In its opinion, the court adopted a new

160. United States v. Textron, 577 F.3d 21 (1st Cir. 2009). In late December
2009, Textron Inc., together with its subsidiaries, petitioned for a writ of
certiorari to review the judgment of the U.S. Court of Appeals for the First
Circuit.

161. United States v. Wells Fargo & Co., 2013 U.S. Dist. LEXIS 79162
(D. Minn. 2013).

162. Id. at 30. The work product doctrine finds its origins in the Supreme Court
decision Hickman v. Taylor, 329 U.S. 495 (1947). In Hickman, the Court
granted protection from disclosure of materials prepared by a party “in
anticipation of litigation.” Hickman involved summaries of witness state-
ments gathered by an attorney in preparation of his case. The opposing
party sought those statements and other related documents during dis-
covery, which the attorney opposed. The Hickman Court determined that
both tangible and intangible work product of an attorney, which can be
found in “interviews, statements, memoranda, correspondence, briefs,
mental impressions, [and] personal beliefs,” should be protected.
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standard for determining whether dual-purpose documents, such as
tax accrual workpapers, are protected by the work-product doctrine.
Instead of applying the “but for” standard (the standard that had been
previously applied by the First Circuit to dual-purpose documents) the
court created a new standard based upon the intended use of the
documents. Under the court’s new approach, documents are protected
by the work-product doctrine only if they are prepared for use in
potential litigation. The majority stated that under the holding in
Maine v. U.S. Dep’t of Interior163 the work-product doctrine did not
extend to “documents that are prepared in the ordinary course of
business or that would have been created in essentially similar form
irrespective of the litigation.” The majority found that Textron’s
workpapers were prepared in the ordinary course of business and
concluded that the work-product doctrine was intended to protect
the litigation process and therefore held they were not protected.

Judge Torruella’s dissent went to the heart of the matter: “In
straining to craft a rule favorable to the IRS as a matter of tax law,
the majority has thrown the law of work-product protection into
disarray.” The dissent stated that the proper test continues to be the
“because of” test and under that test Textron’s tax accrual workpapers
are protected under the work-product doctrine. The dissent argued
that the presence of a business or regulatory purpose does not some-
how override a litigation purpose, if one properly exists. Thus, dual-
purpose documents may be protected.

The Supreme Court on May 24, 2010, denied a petition for
certiorari to reconsider the First Circuit’s ruling that allowed the IRS
access to a company ’s tax accrual workpapers despite objections that
the work product doctrine applied. While taxpayers were hoping that
the U.S. Supreme Court would weigh in on this complex issue, the IRS
and state taxing authorities will continue to rely on the First Circuit
decision. The IRS will continue its policy to seek tax accrual work-
papers when appropriate under its published guidelines relating to
situations where taxpayers have engaged in listed transactions. The
question is whether the IRS will expand its guidance to include other
situations and in light of Announcement 2010-9 it appears the Service
is narrowing its policy.

On June 8, 2009, a federal district court held a taxpayer ’s claim of
work-product privilege was not waived by disclosure of the documents
to its accounting firm;164 putting into sharp focus the high stakes the

163. Maine v. U.S. Dep’t of Interior, 298 F.3d 60 (1st Cir. 2002).
164. See United States v. Deloitte & Touche USA LLP, No. 08-411 (D.D.C.

June 8, 2009); but see United States v. Deloitte, LLP, 610 F.3d 129
(D.C. Cir. 2010).
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government has riding on the First Circuit’s en banc review in Textron.
The U.S. District Court for the District of Columbia issued an order
granting Dow Chemical Company ’s third-party petition to quash the
government’s motion to compel production. The Justice Department
sought to force Deloitte & Touche LLP, Dow ’s auditor, to hand over
documents connected to the taxpayer ’s civil tax refund case involving
its Chemtech subsidiaries. The court held that most of the documents
the government sought were protected from discovery under the work-
product doctrine, as the documents had been created in anticipation of
litigation. The government, however, argued that disclosing the docu-
ments to Deloitte waived Dow’s privilege claim.

The court, in a footnote, stated that the content of a document
determines the application of work-product protection, writing that
Deloitte had created an internal memo that recorded “thoughts and
impressions of Dow’s attorneys concerning tax issues” in the context
of expected litigation. Although Deloitte created the memo, “its
contents record the thoughts of Dow’s counsel regarding the prospect
of litigation,” the court said. Consequently, as in the analysis provided
in Regions,165 the district court said that “communicating those
thoughts to Deloitte USA did not waive” the work-product privilege.

In 2010, the D.C. Circuit held in United States v. Deloitte, LLP166

that a document prepared by an independent auditor containing the
impressions of the taxpayer ’s attorneys was protected by the work
product doctrine because “the question is not who created the docu-
ment or how they are related to the party asserting work-product

165. Regions Fin. Corp. v. United States, 101 A.F.T.R.2d 2008-2179 (N.D. Ala.
2008). Regions hired outside counsel to analyze the tax impacts of a
transaction. The memoranda produced by outside counsel expressed
opinions, evaluated legal theories, and analyzed possible IRS attacks on
Regions’ tax reporting of the transaction. These opinions were provided to
Regions’ accounting firm, which created documents that discussed,
quoted, or explained the documents in connection with the tax accrual
analysis. The court found that both the documents expressing the opi-
nions of outside counsel and documents created by accountants that
discussed, quoted, or explained the opinions were prepared in anticipation
of litigation under either the because of test or the more stringent primary
motivating purpose test. Notwithstanding that the documents may have
had some utility outside of litigation, they would not have been created
were Regions not primarily concerned with litigating with the IRS con-
cerning the transaction. Moreover, the court found the rationale for
protecting these documents especially strong because Regions was only
seeking to withhold the mental impressions and legal theories of its
counsel. However, the IRS dismissed its appeal to the Eleventh Circuit
following a settlement of the underlying tax dispute. Therefore, the Circuit
Court did not address this issue.

166. United States v. Deloitte, LLP, 610 F.3d 129 (D.C. Cir. 2010).
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protection, but whether the document contains work product—the
thoughts and opinions of counsel developed in anticipation of litiga-
tion.” In addition, in Adlman167 the Second Circuit held that a
memorandum from a tax advisor assessing the litigation risk asso-
ciated with undertaking a proposed corporate transaction was pre-
pared in anticipation of litigation, notwithstanding the memorandum
was primarily intended to inform a business decision.

In June of 2013, the U.S. District Court for the District of
Minnesota168 ruled that Wells Fargo’s measurement of and analysis
with respect to its uncertain tax positions is entitled to work product
protection, but that the identification of the types of UTPs is not.
Wells Fargo requested the District Court to quash a summons issued
by the IRS to Wells Fargo’s outside auditor, KPMG LLP, seeking all tax
accrual workpapers. The Summons sought ‘‘any and all analyses,
computations, opinions, notes, summaries, discussions, and other
documents relating to such [tax] reserves and any footnotes.’’ The
court determined that the IRS had a legitimate purpose, verification of
the accuracy of Wells Fargo’s returns, for issuing the summonses and
dismissed concerns that the IRS had violated its published “policy of
restraint.” The court reasoned that whether or not the IRS violated its
policy of restraint was irrelevant in determining whether the sum-
monses lacked a legitimate purpose because “the policy of restraint
does not purport to be an interpretation of the law or a definition of
‘legitimate purpose’.”

The Wells Fargo court reviewed the different standards for deter-
mining when the material is considered “prepared in anticipation of
litigation,” established by various circuit courts. In El Paso Co. the U.S.
Court of Appeals for the Fifth Circuit applied a narrow test of requiring
that the “primary motivating purpose” of creating a document be to
aid in possible future litigation.169 Other circuits have adopted a
“because of” standard. In United States v. Adlman,170 the court held
that is broader and protects more documents under the work product
doctrine. This test asks whether a document can fairly be said to have
been prepared because of the prospect of litigation. The “because of”
test is particularly helpful to taxpayers when a dual purpose exists for
preparing the legal analysis (i.e., there are both business and legal
purposes for the document).

167. United States v. Adlman, 134 F.3d 1194, at 1200 (2d Cir. 1998).
168. United States v. Wells Fargo & Co., 2013 U.S. Dist. LEXIS 79162

(D. Minn. 2013).
169. United States v. El Paso Co., 682 F.2d 530 (5th Cir. 1982).
170. United States v. Adlman, 134 F.3d 1194 (2d Cir. 1998).
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In Wells Fargo, the district court applied the “because of” test as this
is the standard set by the Eighth Circuit in Simon v. G.D. Searle &
Co.171 In Simon, information closely related to an attorney ’s legal
thinking about an individual case including the attorney ’s estimates of
anticipated settlement values was protected by the work product
doctrine even if disclosed within business documents. However,
certain factual data that did not reveal an attorney ’s legal opinions
was not protected from discovery.

Applying the Simon standard, the Wells Fargo court found that
factual information related to UTPs is not protected because it was
created in the ordinary course of business and not in anticipation of
litigation. The court expressed doubt that the UTPs were first identi-
fied by attorneys, but stated that the attorneys were acting more as
business advisors helping to structure business transactions associated
with tax positions than as attorneys offering legal advice or preparing
for litigation. The court declined to accept Wells Fargo’s explanation
that it anticipated or prepared for litigation each time it identified a
UTP. Thus, the court ruled that Wells Fargo and KPMG must disclose
Wells Fargo’s identification of the UTPs, the process for identifying
UTPs, and other factual information surrounding the UTPs.

But the court found that Wells Fargo had established that the
recognition and measurement analysis reflected in the TAWs was
prepared in anticipation of litigation. While the TAWs were not
prepared in anticipation of litigation, the recognition and measure-
ment analysis in them was not prepared at the beginning of the
transaction, but rather appeared to have been created when Wells
Fargo anticipated litigation. The analysis included settlement figures,
the strengths and weaknesses of the case, and assessment of Wells
Fargo’s chances of prevailing in litigation. Allowing the IRS to access
the recognition and measurement analysis in the TAWs would provide
a window into the legal thinking of Wells Fargo’s attorneys on the
active litigation strategy, running counter to the purpose of the work
product doctrine. The court cautioned that its ruling was limited to
the taxpayer ’s unique circumstances; the court did not adopt the
position advocated by Wells Fargo and the amicus curiae briefs that
all TAWs, by their nature, are prepared in anticipation of litigation.

For the TAWs created by non-lawyers at KPMG, the court cited
Simon for establishing that information closely related to an attor-
ney ’s legal thinking—even if disclosed within business documents

171. Simon v. G.D. Searle & Co., 816 F.2d 397 (8th Cir. 1987).
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drafted by non-lawyers—is protected. The court determined that
KPMG’s analysis of the recognition and measurement steps was
closely tied to the analysis of Wells Fargo’s attorneys. KPMG’s
TAWs evaluated the analysis of Wells Fargo’s attorneys and discussed
whether the reserves and assessments were reasonable. Accordingly,
KPMG’s measurement and recognition analysis was protected by the
work-product privilege.

One important note is that the court rejected the government’s
argument that Wells Fargo had waived its privilege by disclosing work
product to a potential adversary, its auditor KPMG. The court was
persuaded by the fact that Wells Fargo and KPMG had never opposed
each other in litigation and there was no evidence that any non-
litigation dispute then existed. In Deloitte, the D.C. Circuit stated that
the only relevant litigation in determining whether work product has
been disclosed to an adversary is “the sort of litigation” described in
the documents at issue.172 The court further held that eight of Wells
Fargo’s documents were protected by the attorney-client privilege and
that the government had failed to show how certain state and local tax
accrual workpapers were relevant to the federal income tax examina-
tion. Although the Wells Fargo decision represents a significant defeat
for the IRS it was not a complete loss for the government as the court
determined that the work product doctrine did not protect from
disclosure the identification of UTPs and related factual information
because that information is created in the ordinary course of business.

Until the dust finally settles, representatives should take a con-
servative approach in an effort to protect tax accrual workpapers.
Things that should be considered include keeping the workpapers
self-contained and the company should refrain from making references
to documents outside the tax provision workpaper files. All tax accrual
workpapers should be separated from internal memoranda and corre-
spondence prepared with respect to specific issues. File copies should
not contain handwritten notes. Memoranda should be prepared with
an eye toward possible disclosure to the IRS. Drafts should not be
retained and each issue should have a separate memorandum. Legal
analysis should be separate from the workpapers and the taxpayer
should establish internal controls and workpaper policies. The tax-
payer should set up policies to protect confidentiality, determine which
documents are relevant and should be made a permanent part of the
workpaper file, and most importantly maintain procedures to prevent
inadvertent disclosures.

172. United States v. Deloitte, LLP, 610 F.3d at 140 (D.C. Cir. 2010).
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§ 7:10.2 Announcements 2010-9, 2010-17, 2010-30,
2010-75, and 2010-76

Announcement 2010-9173 proposed a new schedule that would
have required (i) a concise description of each uncertain tax position
for which the taxpayer or related entity has recorded a reserve under
FIN 48 or other accounting standards in its financial statements
and (ii) the maximum amount of potential federal tax liability attri-
butable to each uncertain tax position (determined without regard to
the taxpayer ’s risk analysis regarding its likelihood of prevailing on
the merits). In addition, the proposed schedule would require disclo-
sure of uncertain tax positions for which a taxpayer or related entity
has not recorded a reserve because either the taxpayer expects to
litigate the position or has determined that the IRS has a general
administrative practice not to litigate the position. The new schedule
would be filed by a business taxpayer with total assets in excess of
$10 million if the taxpayer has one or more uncertain tax positions,
and would apply to a taxpayer who prepares financial statements or is
included in the financial statements of a related entity that prepares
financial statements. The proposed schedule would be filed with the
Form 1120 or other business tax.

The proposed schedule required a concise description of each
uncertain tax position in “sufficient detail” so that the IRS could
determine the nature of the issue. Such concise description would
include the rationale for the position and a concise general statement
of the reasons for determining that the position is an uncertain tax
position, including the Code sections potentially implicated by the
position; a description of the tax year(s) to which the position relates;
a statement that the position involves an item of income, gain, loss,
deduction, or credit against tax; a statement that the position involves
a permanent inclusion or exclusion of any item, the timing of that
item, or both; a statement whether the position involves a determina-
tion of the value of any property or right; and a statement whether the
position involves a computation of basis.

The draft schedule also required a taxpayer to specify for each
uncertain tax position the entire amount of federal income tax that
would be due if the position were disallowed in its entirety on audit.
This would be the maximum tax adjustment for the position reflecting
all changes to items of income, gain, loss, deduction, or credit if the
position is not sustained.

On September 24, 2010, the IRS announced the revised Schedule
UTP (Form 1120), Uncertain Tax Position Statement, the revised

173. Ann. 2010-9, 2010-7 I.R.B. 408.
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Instructions for Schedule UTP, Announcement 2010-75, Announce-
ment 2010-76, and a Directive by the IRS Deputy Commissioner.

In Announcement 2010-75, the IRS announced the release of the
final Schedule UTP and related instructions. In response to comment
letters received, the finalized Schedule UTP and related instructions
reflect a number of changes and clarifications. First, the Service provided
for a phased-in implementation of Schedule UTP for Corporations
with Assets under $100 Million.174 The instructions to the final
Schedule UTP provide for a five-year phase-in for filing Schedule
UTP. Specifically, certain corporations with $100 million or more in
assets that have audited financial statements (or are included in the
audited financial statements of a related party) will be required to file
Schedule UTP beginning with 2010 tax years. Corporations with
$50 million in assets must file Schedule UTP beginning with 2012
tax years. Finally, corporations with $10 million in assets must file
Schedule UTP beginning with 2014 tax years.175

Second, Announcement 2010-75 eliminated the maximum tax
adjustment calculation from the final Schedule UTP. The final
Schedule UTP generally requires the reporting taxpayer to rank its
reportable tax positions (“reportable TPs”) from highest to lowest
based on the size of the position’s reserve amount computed for
audited financial statement purposes. Thus, the reporting entity is
not required to disclose the amount of the reserves but rather to rank
the exposure items. As an exception to the general rule of ranking
based on size of reserve amount, the final instructions state that
“expectation to litigate” positions do not have to be sized and can be
assigned any ranking number of the reporting corporation’s choice. In
addition, the final instructions clarify that corporations are not
required to report tax positions that are either immaterial under
applicable financial accounting standards or are sufficiently certain
so that no reserve is required under those standards.

174. The final instructions state that a foreign corporation that files Form
1120-F satisfies the $100 million threshold test if the higher of the
beginning- or end-of-year total worldwide assets of the corporation
reported on Form 1120-F, Schedule L, Line 17, would be at least
$100 million if the corporation were to prepare a Schedule L on a world-
wide basis.

175. The final instructions do not exclude CAP or CIC taxpayers from the
Schedule UTP filing requirement. However, Announcement 2010-75
states that the IRS will address Schedule UTP compliance in upcoming
CAP permanence guidance (to be released shortly). Announcement 2010-
75 states further that the IRS will consider whether to extend all or a
portion of Schedule UTP reporting to other taxpayers (e.g., partnerships
and tax-exempt entities) for 2011 or later tax years.
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Third, the IRS eliminated from the finalized Schedule UTP the
requirement to disclose positions for which a reserve was not estab-
lished due to an administrative practice of the IRS.

Fourth, the final instructions to the final Schedule UTP clarified the
reporting taxpayer must disclose tax positions for which no reserve for
income tax was recorded if the tax position is one which the corpora-
tion or a related party determines the probability of settling with the
IRS to be less than 50% and, under applicable accounting standards,
no reserve was recorded in the audited financial statements because
the corporation intends to litigate the tax position and has determined
that it is more likely than not to prevail on the merits in litigation.
Shulman explained that this clarification responds to concerns that
the category of reportable tax positions specific to intent to litigate
could have been read more broadly than it was intended and could
require disclosure of highly certain or immaterial positions.

Fifth, the IRS eliminated some of the disclosure requirements
originally proposed for inclusion with the concise description that
explains a reportable tax position. The requirement that the reporting
taxpayer disclose the “rationale” for the reportable tax position and the
requirement that the reporting taxpayer provide a description of the
nature of the uncertainty related to the reportable UTP were both
removed. According to the final instructions to the Schedule UTP, the
reporting taxpayer must include a description of the relevant facts
affecting the tax treatment of the position and information that
reasonably can be expected to apprise the IRS of the identity of the
tax position and the nature of the issue. The instructions state that, in
most cases, the description need not exceed a few sentences. The
instructions also state that stating “Available on Request” is not an
adequate description.

The final instructions clarified that the concise description does not
need to include information related to the reporting taxpayer ’s assess-
ment of the hazards of a tax position or an analysis of the support for
or against the tax position. According to Commissioner Shulman,
these changes were made in response to comments expressing con-
cerns that the disclosure of tax positions on Schedule UTP could
enable adversaries to raise questions of waivers of privilege with
respect to confidential communications related to the disclosed tax
positions.

Sixth, the final instructions clarified that Schedule UTP does not
require reporting of foreign or state tax positions. However, according
to the final instructions, a corporation must report, for example, a U.S.
federal income tax position taken in a return that arises out of
uncertainty with regard to a foreign tax position (for example, effect
of foreign tax positions on U.S. earnings and profits and foreign tax
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credits) if a reserve for U.S. federal income tax was recorded to reflect
that uncertainty.

Seventh, the final instructions clarified that tax positions taken in
years before 2010 need not be reported in 2010 or a later year. This is
the case even if a reserve is recorded in audited financial statements
issued in 2010 or later.

Eighth, the final Schedule UTP instructions stated that a taxpayer
will be treated as if it filed a Form 8275, Disclosure Statement, or
Form 8275-R, Regulation Disclosure Statement, with respect to a tax
position, providing there is a complete and accurate disclosure of such
tax position on the appropriate year ’s Schedule UTP. In the event that
there is such complete and accurate disclosure, a corporation does not
need to file a Form 8275 or Form 8275-R regarding the tax position in
order to prevent certain accuracy-related penalties with respect to the
tax position.

Ninth, Announcement 2010-75 states that in the case of a transac-
tion that is not a reportable transaction, the IRS will treat a complete
and accurate disclosure of a tax position on Schedule UTP as satisfying
the section 6662(i) disclosure requirements. The IRS rejected com-
mentators’ requests that the IRS provide a so-called angel list that
excludes certain tax positions from Schedule UTP filing requirements.
For example, some commentators requested that the following tax
positions not be subject to disclosure: (1) tax position relating to
whether a foreign entity ’s activities in the United States constitute a
permanent establishment under a treaty; (2) tax positions regarding
equity versus debt classification; and (3) whether or not a transaction
constitute a tax-free combination. In Announcement 2010-75, the IRS
stated that the IRS believes exclusion of these types of tax positions
from Schedule UTP reporting would be inconsistent with the purpose
and objectives underlying Schedule UTP.

Tenth, a number of commentators recommended that the Service
expressly state that penalties will not be imposed, either permanently
or during a transition period, for reporting failures regarding Schedule
UTP. The final instructions did not provide specific instructions
regarding penalties. The Service intends to review compliance regard-
ing how the schedule is completed by corporations and to take
appropriate enforcement action, including the possibility of opening
an examination or making another type of taxpayer contact, in those
instances in which there appears to be a failure to complete the
schedule or a failure to report whether the corporation is required to
complete the schedule.

Announcement 2010-76 set forth three key changes to the IRS
policy of restraint which were incorporated into IRM 4.10.20. First,
Announcement 2010-76 clarified that disclosure of issues on Schedule
UTP does not otherwise affect the protections afforded under the
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policy of restraint. Second, a taxpayer may redact the following
information from any copies of tax reconciliation workpapers
relating to the preparation of Schedule UTP that it is asked to produce
during an examination: working drafts, revisions, or comments con-
cerning the concise description of tax positions reported on Schedule
UTP, the amount of any reserve related to a tax position reported on
Schedule UTP, computations determining the ranking of tax positions
to be reported on Schedule UTP or the designation of a tax position as
a so-called Major Tax Position. And third, it announced an adoption
of a policy that the IRS will generally not seek documents that
would otherwise be privileged (for example, privileged under the
attorney-client privilege, the tax advice privilege in section 7525,
or the work-product doctrine), even though the taxpayer has disclosed
the document to a financial auditor as part of an audit of the taxpayer ’s
financial statements.

However, the IRS reserved the right to assert waiver of the noted
privileges if the taxpayer has engaged in any activity or taken any
action other than providing privileged documents to an independent
auditor. The Announcement also stated that the Service reserves the
right to request tax accrual workpapers under IRM 4.10.20.3 when
unusual circumstances exist or the taxpayer has claimed the benefits
of one or more listed transactions. The IRS believed these modifica-
tions would provide guidance to IRS examiners and other personnel
regarding how the IRS will implement Schedule UTP reporting. In
Commissioner Shulman’s view the modifications not only clarified
the policy of restraint but also strengthen it. Shulman stated that these
modifications to the IRS policy of restraint were designed to reassure
taxpayers that the IRS is not seeking their legal analysis or risk
assessments, and he further stated that he remains committed to
the protections afforded by the IRS policy of restraint and existing
privilege laws.

The September 24, 2010, field directive176 provided initial guidance
to IRS personnel who will be on the front lines administering the new
Schedule UTP reporting requirements and indicated that IRS exam-
iners will receive special training on the handling of Schedule UTP
over the next year. The IRS will not automatically share information
reported on Schedule UTP with foreign governments pursuant to
treaties or information exchange agreements. Since U.S. treaties
and/or information exchange agreements do not require disclosure in
cases in which there is no reciprocity, Commissioner Shulman stated
that it would be a very rare occasion that the IRS would exchange

176. “Directive for All Large Business and International (LB&I) Personnel,”
Steve T. Miller, Deputy Commissioner for Enforcement and Services, dated
Sept. 24, 2010.
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information disclosed on Schedule UTP unless the requesting govern-
ment has similar information it can make available to the IRS. In
situations when reciprocity does exist, Shulman stated that the IRS
would consider other factors in determining whether to disclose the
information (factors such as relevance of the information to the
foreign government—Shulman stated that in many cases such
relevance would not be present). In addition, Shulman explained
that the IRS will establish a centralized process or triage team to
review reportable tax positions and to determine their proper treat-
ment. Specifically, he said that the triage team will be responsible for
identifying trends of areas of uncertainty. As a measure of success,
Shulman stated that he envisions collaboration between the IRS and
Treasury to publish guidance that clarifies uncertain areas based on
what the IRS learns from Schedule UTP.

The field directive outlined the various uses of the information
reported on Schedule UTP. According to the field directive, the initial
processing of Schedule UTP information will be centralized to facil-
itate reviews of whether disclosures are in compliance with the
Schedule UTP instructions, assist with the selection of issues and
returns for IRS audit, identify trends and areas requiring further
guidance to address uncertainty, and may also include referral to
appropriate personnel to determine the correct legal analysis or to
assure fair and consistent treatment across examinations.

On November 1, 2011, the LB&I Commissioner released guidance
that required LB&I personnel to complete a UTP training session and
the prerequisite tax reserve training before reviewing any return that
includes a Schedule UTP or examining an issue disclosed on a
Schedule UTP. This training requirement applied to all examiners
and specialists and their respective team and territory managers. Some
of the points addressed included:

• When auditing a return with a Schedule UTP, examiners should
conduct the risk analysis and planning activities consistent
with Achieving Quality Examinations through Effective Plan-
ning, Execution and Resolution, the Quality Examination Pro-
cess Reference Guide, and IRM 4.46.

• The examination of a return with a Schedule UTP is not
mandatory. The presence of the Schedule UTP should, in and
of itself, not be the sole factor used to determine whether or not
to proceed with an examination.

• As with any issue identified for potential examination, the
decision to select an issue for audit is contingent upon the
findings from the risk analysis, discussions with the taxpayer,
materiality considerations, and other steps outlined in the
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planning phase of the QEP. Therefore, examiners should apply
regular procedures to a return containing a Schedule UTP when
determining whether to examine an issue or the return and/or
whether to decide to survey a return after assignment.

• For issues that are disclosed on the Schedule UTP, the team
may ask the taxpayer for information about the relevant facts
affecting the tax treatment of the position and information
about the identity of the tax issue. The team cannot ask the
taxpayer to explain their rationale for determining that the
issue was uncertain, or for information about the hazards of
the position or an analysis of support for or against the tax
position.

• The team cannot ask the taxpayer why a Schedule UTP issue is
uncertain, nor can the team ask the taxpayer for copies of
workpapers used to prepare Schedule UTP, any Tax Accrual
Workpapers, or for any documents privileged under the modi-
fied policy of restraint.

• The fact that an issue disclosed on the Schedule UTP was
present on a prior year audit is not sufficient to automatically
roll over an issue from one year to the next. The examiner
should review the issue in the current year, verify the facts, and
determine whether the issue merits examination.

• The fact that an issue disclosed on a 2010 Schedule UTP is
selected for examination is not sufficient to automatically raise
the issue in a prior year whether or not that prior year is already
under examination. In fact, as part of a regular examination, it
is unusual to open an issue in a prior year, especially if the
examination has reached the resolution phase of QEP. In most
situations, the case would be closed as planned, and a determi-
nation made as to whether the issue should be addressed in the
subsequent year based on the risk analysis and materiality.

• However, if during the planning or execution phase of QEP, a
team thinks that an issue disclosed on the Schedule UTP should
be addressed in a prior year that is under examination, the
approval of the team manager is required before the issue is
included in the audit plan or a discussion occurs with the
taxpayer. Further, if the team thinks that an issue disclosed on
the Schedule UTP should be addressed in a prior year not under
examination, the approval of the team manager is required to
order a prior year return. The involvement of the territory
manager will vary depending on the nature of the issues
disclosed on the Schedule UTP, the relationship with the
taxpayer, audit history, etc.
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[A] Schedule UTP Filing Statistics177

Schedule UTP TY2012 Filing Statistics
(as of December 2013)

Taxpayer Information: TY 2012 TY 2011 TY 2010

Sch. UTP filers 1,743 2,190 2,143

Percent of Repeat filers (filed
Sch. UTP in multiple years)

55% 77% –

Percent of UTP filers that are
Publicly Traded

55% 56% 58%

Tax Position Information: TY 2012 TY 2011 TY 2010

Total Uncertain Tax Positions
reported

4,166 5,980 4,882

Uncertain Tax Positions
reported on Part II (Prior Year
Positions)

1,269 1,178 –

Average Uncertain Tax
Position per Taxpayer

2.4 2.6 2.4

Percent of UTP Filers reporting
only one Tax Position

42% 41% 48%

Most commonly reported
Uncertain Tax Positions (% of
total):

1) Research Credit—IRC 41 22% 24% 21%

2) Transfer Pricing—IRC 482 19% 22% 22%

3) Capitalization—IRC 263 (*) 4% 6% 7%

(*) Based on FDRA analysis of UTP concise descriptions, IRC 263
“capitalization” is the 3rd most common tax position reported.
However, IRC sections reported by taxpayers on Sch. UTP
indicate that IRC 162 “trade or business expenses” was the
3rd most common tax position.

177. Available at www.irs.gov/Businesses/Corporations/UTPFilingStatistics.
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For the 2012 tax year, the top three sections reported by UTP filers
were section 41 (research tax credit), section 482 (allocation of income
and deductions among taxpayers, or transfer pricing), and section 263
(capitalization); however, analysis of UTP filers’ concise descriptions
revealed that the third highest primary section was actually section
162 (trade or business expenses). These were also the top three Code
sections reported by UTP filers for the 2011 tax year.

§ 7:11 Joint Committee on Taxation (JCT)

A large percentage of LB&I taxpayers have refunds in excess of
$2 million and, as a result, have experienced the Joint Committee on
Taxation (JCT) process. Some become very familiar with the process,
while others remain confused. With the current economic situation,
a large percentage of companies have net operating losses in excess of
$2 million or expect to have large losses in the future, generating the
ability to carryback the loss and free up refunds, which will trigger
Joint Committee review pursuant to section 6405.

§ 7:11.1 Background

In 1926, Congress enacted legislation providing for a Congressional
Joint Committee on Internal Revenue Taxation. The name of this
committee was changed in 1976 to the JCT. The JCT178 monitors the
operation of the Service and its administration of the tax laws. The
JCT’s duties are set forth in section 8022, which provides for Joint
Committee consideration of possible changes in the tax laws leading
to their clarification, simplification or revision to prevent undue
hardships or the granting of unintended benefits. In addition, concerns
over the potential for corruption and favoritism prompted the enact-
ment of section 6405, which provides the JCT with oversight (as
opposed to approval) authority of refunds of income, estate and gift
taxes, and certain excise taxes in excess of a statutorily prescribed
amount. An important function of the Joint Committee Staff is to
evaluate whether provisions of the tax law operate as intended or cause
unintended administrative, interpretive, or statutory results. Two
ways in which this is accomplished are, first, the refund review
mechanism, which statutorily requires the submission of reports by
the IRS in cases involving refunds of tax in excess of $2,000,000, and,

178. The Joint Committee formally consists of ten Members of Congress: five
from the Senate Committee on Finance (there are three from the majority
and two from the minority); and five Members from the House Committee
on Ways and Means (also three from majority and two from the minority).
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second, the post-review program, under which the IRS submits reports
on large deficiency cases that they closed prior to submitting them to
the Joint Committee.

The IRS prepares a written report for the Joint Committee Staff for
each refund case. The report contains a brief history of the taxpayer
and an explanation of the reasons for any refunds. Attached to the
report are supporting documents prepared by the IRS. These docu-
ments discuss the amount of, and reason for, all the adjustments
considered by the IRS for taxable years under review.

The Joint Committee Staff review of these reports focuses on the
technical aspects of the case and the IRS’s resolution of the issues
presented. This review enables the staff to become familiar with
specific issues in individual industries and to find problems in the
administration of the law. Of particular concern to the Joint Commit-
tee Staff are transactions in which taxpayers obtain unintended
benefits. If the problem emanates from the statutory language, the
Joint Committee Staff may recommend an amendment to the Code.
When the problem comes from IRS pronouncements, such as rulings
or regulations, the Joint Committee Staff may request that the IRS
clarify or reconsider its published position. When the problem is lack
of uniform application of the law, or lack of authority, the Joint Com-
mittee Staff may request that the IRS publish guidance on the issue.

The Joint Committee Staff refund review also permits identification
of issues that, as a technical matter, were not handled correctly by the
Examination or Appeals. In these instances, the Joint Committee Staff
recommends adjustment to the amount of the refund when the tax
effect in the case is significant. Adjustment also is recommended
when, as a result of the correction, loss or credit carryforwards will
be reduced significantly even though there is no effect on the proposed
refund. When the impact in a given case is small, no adjustment is
recommended, but the staff still transmits the concerns to the IRS for
consideration in future cases.

Although the statute does not require that the IRS comply with
Joint Committee Staff requests for reconsideration of adjustments as a
matter of policy, the IRS will not pay any part of a refund until the
Joint Committee Staff and the IRS conclude their review of the case.
The conclusion of a case can be that the IRS initial position was
correct; that the IRS concurs with the Joint Committee recommenda-
tion; or that no change will be made because the IRS does not agree
with the Joint Committee recommendation.

§ 7:11.2 Joint Committee Criteria

A refund or credit subject to Joint Committee review can arise from
either a survey of the return, an examination or the service center
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forwarding to the field unpaid claims or tentative allowances179 in
excess of the jurisdictional amount. This reporting requirement also
extends to refunds arising from the settlement of refund suits by the
Tax Division of the Department of Justice as well as settlements
entered into by the IRS. Typically, the Revenue Agent is responsible
for determining whether a case falls under Joint Committee jurisdic-
tion. The fact that a return or examination must be reported to the JCT
does not alter the nature of the examination that may be conducted,
nor does it limit the examiner ’s ability to survey the returns if this is
the action deemed appropriate.180 The present jurisdictional amount
is $2 million, the aggregate of the net amount of the refund(s), and
previously assessed interest attributable thereto.181

There are two types of refunds that require a JCTreport and review.
The first, section 6405(a), applies to an examination of an original
return, refund claim (Form 1120X) or an affirmative adjustment
raised during an examination. The Code provides that no refund or
credit in excess of $2 million will be made until after the expiration of
thirty days from the date a report is submitted to the JCT. As discussed
below, Joint Committee review is not necessary for a refund or credit of
estimated or withheld income tax, regardless of amount. The second,
section 6405(b), applies to tentative adjustments. Joint Committee
review is not required before issuing a refund with respect to a
tentative carryback adjustment claim pursuant to section 6411
(Form 1139 or 1045—Application for Tentative Carryback Adjust-
ment). Thus, if a Form 1139 carryback refund adjustment exceeds
$2 million, the IRS will issue the refund or credit before reporting it
to the Joint Committee (unless there are material errors or omissions).
If the ultimate refund (determined by reducing the refund by any
subsequently determined deficiency) exceeds the statutory dollar
threshold, a report will be required to be sent to the Joint Committee.

179. The IRS must act on the application for tentative allowance within ninety
days after the application is filed or within ninety days after the last day of
the month that the return for the loss year is due (including extensions),
whichever is later. See I.R.C. § 6411(b). If the IRS does not pay the
tentative allowance within forty-five days after the last day prescribed for
filing or forty-five days after the return is filed, it bears interest at the
overpayment rate. I.R.C. § 6411(e). Generally, payment is made prior to
sending the report to the Joint Committee.

180. IRM 4.36.3.4 Survey After Assignment (05-04-2010).
181. I.R.C. § 6405(a), and IRM 4.36.2.4.1 Inclusion of Interest in Jurisdictional

Amount (05-04-2010).
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EXAMPLE: ABC Corporation has a NOL for 2010. In 2011, ABC
Corporation files a Form 1139 and carries back the 2010 NOL to
2008, requesting a refund of $2.1 million. The Service will issue
the tentative allowance prior to Joint Committee review. If, after
survey or an examination, the IRS makes no adjustments to the NOL
or to the carryback year, a report to the Joint Committee will be
required. However, if after examination, the IRS makes an adjust-
ment resulting in a deficiency of $600,000 resulting from the
tentative allowance (section 6504(b)), thereby causing the ultimate
refund to be less than $2,000,000 ($2,100,000–$600,000), a report
to the Joint Committee will not be required.

Some things to keep in mind in determining whether the refund
meets the jurisdictional amount:182

(1) If a refund or credit of an overpayment was previously reported
to the Joint Committee (resulting in payment of the refund),
and subsequently, a further overpayment for the same open
source years is determined, the case is not reportable unless
the subsequently proposed refund or credit exceeds $2 million.
An overpayment of penalty or interest is included in determin-
ing whether an overpayment exceeds $2 million.

(2) Section 6405(a) and section 6405(b) refunds or credits are
not aggregated to determine the JCT amount. In other words,
if the taxpayer has a refund of $1,200,000 pursuant to the
section 6405(b) tentative allowance and an additional $900,000
resulting from a refund on the original return under section
6405(a), the amounts are not aggregated in determining
whether the taxpayer meets the jurisdictional $2,000,000 limit.

(3) Refunds with respect to distinct tax entities are not combined
(that is, Parent and its unconsolidated subsidiary).

(4) Prior refunds paid will be considered in computing the
jurisdictional limit.

(5) Prior examination refunds are not considered whether or not
they met the threshold.

(6) In computing the section 6405 jurisdictional amount, pro-
posed refunds of penalties and previously assessed and paid
interest are combined with proposed tax refunds.

182. IRM 4.36.2.4 Determining Jurisdictional Amount (05-04-2010) and
4.36.2.4.1 Inclusion of Interest and Penalties in Jurisdictional Amount
(05-04-2010).
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(7) In multiple-year examinations with a net deficiency (that is,
the sum of deficiencies exceeds the total of all section 6405
refunds), no report is required.

EXAMPLE: If a case involves an overpayment of tax of $1,800,000
and an overpayment of previously assessed (and paid) interest of
$220,000 for the same open source year, it will exceed $2M and
must be reported to the Joint Committee.

An overpayment of penalty or interest is included in determining
whether an overpayment exceeds $2 million.

In determining if the threshold is met, a deficiency against one
taxpayer will not be offset against an overpayment of another taxpayer,
even though the changes resulted from the allocation of income or
deductions from one taxpayer to the other.183 Concerning the same
taxpayer and the same examination, a deficiency for one taxable year
should be offset against an overpayment for another taxable year
for the same type of tax. However, if an overpayment in one
year results in a deficiency in another (type of) tax for the same
taxpayer for the same taxable year, the deficiency should not be used
to offset the overpayment (this could occur with estate and gift taxes).
If a year is under examination and the taxpayer files a NOL carryback
claim sufficient to bring the examination of that year within the
jurisdiction of the Joint Committee, the examination will be extended
to include the loss year.

PRACTICE POINTER

When an IRS agent informs a representative that the matter has been
sent to JCT, don’t start spending the money yet. Most agents are
referring to the IRS internal Joint Committee Specialist review group
that reviews and processes the case before sending to the actual
JCT. The IRS Joint Committee Specialist program is part of the
Planning, Quality, Analysis, and Support function of the LB&I.
The program is based in Chicago with specialists located in various
posts of duty around the country that review cases before a matter is
sent to the JCT. Joint Committee specialists oversee the preparation

183. IRM 4.36.2.4.2 Treatment of Deficiencies (05-04-2010).
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of Joint Committee reports for all examined/surveyed cases, regard-
less of the business operating division. A specialist reviews the case
files for procedural and technical accuracy and prepares the report
that is submitted to the JCT. It is not uncommon for the reviewer to
contact the revenue agents with questions or areas that need to be
corrected before a case can be processed. This may delay the
processing of the refund and may trigger additional IDRs or possibly
other adjustments. Once approved, the report is transmitted to the
Refund Office of the Joint Committee on Taxation. Typically, the
time delay is not with the JCT review but the internal IRS review by
the specialists. Historically, it could take as much as three to six
months for the entire internal review to be complete before even
sending the case to the JCT.

Taxpayers can be proactive and reach out to the local agent and
the joint committee specialist and address any issues quickly to
assist in the IRS internal JCT processing.

§ 7:11.3 Cases Not Required to Be Reportable to the
JCT

The Joint Committee review of a refund or credit made under
section 6411, which relates to carryback adjustments, is provided for
in section 6405(b). An amount overpaid with an original return is not
considered a refund and not subject to Joint Committee review. Tenta-
tive allowances will be refunded prior to reporting. After the correct
amount of tax is determined by examination or survey action, the refund
will be reported. If such determination results in a deficiency, but a net
refund or credit exceeding $2 million remains (that is, partial recoup-
ment of the tentative allowance), the net refund will be reported.

The review by the JCT is limited to certain types of taxes. Excluded
from review are certain excise taxes, employment taxes, trust fund
recovery penalty cases, and windfall profit taxes. The following cases
are not reportable, either because they do not fall within the definition
of “refund” or because their processing lacks the potential for the type
of abuse or favoritism the statute was enacted to prevent:

(a) A refund or credit of estimated or withheld income tax, made
without first examining the return.

(b) A refund or credit of an unassessed advance payment or
deposit made before determining a taxpayer ’s tax liability, or
a refund or credit of an amount paid on a tentative return in
excess of the amount of the tax liability reported by the
taxpayer on a final return. A final return is defined as the
last return filed by the due date for that return.
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(c) Prior reports submitted to the JCT are not considered in
determining whether the case meets Joint Committee criteria.
In addition, if a case which was previously closed did not
exceed $2 million, such amount should not be combined with
any subsequently determined refund or credit in computing
Joint Committee jurisdiction.

(d) A case of any type involving overassessments (as distinguished
from overpayments) in excess of $2 million. For example, an
abatement of an unpaid portion of an assessment under
section 6404, regardless of the amount, is not a “refund or
credit” under section 6405.

(e) An overpayment determined by the U.S. Tax Court or any
other court of competent jurisdiction as a result of the trial of a
case (rather than by a stipulation of settlement).184

The IRS Joint Committee Specialist group is headquartered in
Chicago, with additional specialists located in Oakland, Evansville,
Boston, Phoenix, Philadelphia and other cities throughout the
United States. Recently, the Service has been placing specialists in
more cities to help speed up the review process. These groups oversee
the preparation of Joint Committee reports for all examined/surveyed
cases, regardless of the business operating division. A specialist reviews
the case files for procedural and technical accuracy and prepares
the report that is submitted to the JCT. Once the approving official
has signed the report, it is forwarded to the Joint Committee Program
Analyst in LMSB Performance, Quality and Audit Assistance for
processing and transmission to the Refund Counsel Office of the JCT.
Although the JCT turns cases around within a short period of time,
usually less than thirty days, the time the case is pending within the
IRS Joint Committee Group may take two to six months. Although
uncommon, in some situations, the case may be returned to the field to
address questions. Once reviewed, the Joint Committee Specialist will
issue a letter stating that the JCT has “completed its consideration of
our special report . . . and have taken no exception to the conclusions the
Internal Revenue Service reached.”

In light of the amount of large loss tax returns filed for 2008
through 2011, it remains to be seen how much of a bottleneck will
occur or whether the Service will be able to process the claims in a
timely manner.

184. IRM 4.36.2.3 Cases Not Reportable to the Joint Committee on Taxation
(05-04-2010).
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§ 7:11.4 Assessment Statute of Limitations and JCT

The IRM185 requires the Revenue Agent or the Appeals Officer
assigned to the Joint Committee case to make “every effort . . . to
obtain consents to extend the statute of limitations so that at least
12 months remain on the statute for both source and carryback years
when the case is submitted to the Joint Committee Specialist group. If
the taxpayer will not extend the statute and there are less than nine
months remaining, the appropriate Joint Committee Specialist group
must be contacted immediately.” Depending upon whether the refund
is pending due to an amended return or whether the refund has been
paid pursuant to a tentative allowance there may or may not be a
deficiency in one of the years. Regardless of the recommendation
in the IRM taxpayers should consider whether it is in the taxpayer ’s
best interest to extend the assessment statute under section 6501(c)(4)
while the Joint Committee considers the appropriateness of the
refund. In theory, the parties have reached a resolution of
the underlying issues and the amount of the refund. If, however, the
taxpayer will be required to pay back part of the tentative allowance,
the Service will need to protect the assessment statute to assess and
collect the deficiency. Whereas, situations involving no deficiencies
and only overpayments it may not be in the taxpayer ’s best interest to
extend the assessment statute to assess any deficiencies. The Joint
Committee review is more of an administrative review and it is
unlikely that the JCT will return the case for further development.
That said, the JCT has established criteria to return cases back to
exams (discussed below).186

Neither the Code nor the regulations require the assessment statute
pursuant to section 6501 to remain open during the joint committee
review. It is solely a requirement in the IRM. When a case is sent to
the Joint Committee for review the taxpayer will have signed the
necessary documentation (Form 870, and/or Form 906), but the
Service will not countersign until after Joint Committee review. If
the overpayment is the result of an examination rather than a claim
filed, the taxpayer can always file a claim for refund to protect the
refund statute rather than agree to sign an assessment extension.
Typically, an assessment statute extension protects the IRS and allows
the IRS to seek to recover a deficiency on other issues or a previous
paid tentative allowance. If the refund is as a result of a timely claim
there is no legal benefit to a taxpayer to sign a statute extension. The
practical question is whether there is potential exposure on the return

185. IRM 4.36.3.5 Statute of Limitations (05-04-2010).
186. 185 IRM 4.8.2.8 Returning Cases to the Field (03-30-2012).
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and whether for business reasons the taxpayer wants to agree separate
and apart from the legal reason to extend the statute. Taxpayers tend to
feel obligated to extend the statute due to their relationships with the
local IRS team, but the filed claim should protect the taxpayer ’s refund
statute of limitations. There is often confusion between the assess-
ment (section 6501) and refund statutes (section 6511). Taxpayers
should take caution and understand the consequences of agreeing to
extend the assessment statute if there is no legal requirement to do so
or any tax due. However, the Service takes this request seriously and
depending upon the facts and circumstances and if there is a potential
deficiency situation, it may consider drastic measures such as the
issuance of a statutory notice of deficiency. Practitioners need to
understand the rules and the consequences of not extending the
assessment statute.

§ 7:11.5 JCT Pending in Appeals

Once an Appeals Officer and the taxpayer reach an agreement
generating a refund in excess of $2 million, the same procedural
requirements apply for a case pending in Appeals. The Appeals Officer
will prepare the necessary report and forward it to JCT. When the JCT
notifies Appeals that it has not taken exception187 to the Appeals
determination, the case will be closed. In a docketed JCTcase, similar
procedures apply: a stipulated decision is secured, a report is filed with
the Tax Court requesting the case be continued pending JCT review.
After the JCT has notified Appeals that the review is completed, the
decision document will be filed with the Tax Court and the case will be
closed pursuant to normal processes.

§ 7:11.6 JCT Review

JCTstaff attorneys (also known as Refund Counsels) will review the
Joint Committee report, the Revenue Agent’s report and other doc-
umentation, as deemed necessary. Should the Refund Counsel have
questions, they are usually resolved informally through phone calls or
emails to the Joint Committee Specialist. In some instances, a written
inquiry may be issued. Upon being notified that the staff attorney has
no further questions or concerns, the case is released and the unpaid
jurisdictional overpayments are processed. In the event the JCT
disagrees with or questions the position taken in the report, the refund

187. Once reviewed, the Joint Committee Specialist will issue a letter stating
that the JCT has “completed its consideration of our special report . . . and
have taken no exception to the conclusions the Internal Revenue Service
reached.”
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is generally, as a matter of agency policy, not processed pending the
resolution of the dispute.

§ 7:11.7 Claims Rejected by Joint Committee

Normally, the review of the JTC is an administrative review and it
is unlikely that cases which are properly prepared will be returned to
the field for additional development. The JTC has established “Case
Return Criteria,”188 which identifies errors that are significant enough
to warrant return of the case to the group for correction. Cases
returned under this criterion must reflect a clear error of substantial
magnitude and not merely a “possible” or “potential” error. Cases will
be returned to the group only after concurrence between the Joint
Committee Specialist and the Joint Committee Team Manager.

The following are examples of when a case should be returned to
the group:

(a) Substantial error:189

(i) A substantial error may involve a misapplication or
misinterpretation of the law, a clear misapplication of
facts or the clearly erroneous omission of an issue or
item. In determining whether substantial error exists,
reference should be made, not only to the overall dollar
value of the item, but also its materiality. Materiality
encompasses timing issues and other considerations in
identifying those items most relevant and consequential
in determining the correct tax.

(ii) Because it is not the function of the Joint Committee
Review Specialist to re-audit the case, evidence of sub-
stantial error will generally be confined to the Revenue
Agent’s Report (RAR) and the workpapers relevant to
those issues. However, where there is reason to believe,
beyond mere suspicion, that a substantial error exists,
the Joint Committee Specialist must obtain the consent
of the Joint Committee Team Manager before expanding
the review to other areas.

(b) There is evidence of fraud, malfeasance, collusion, conceal-
ment, or misrepresentation by the taxpayer or representative.

(c) The existence of other circumstances indicating that failure to
return the case would be a serious administrative omission.
Cases should be returned if:

188. IRM 4.8.2.8 Returning Cases to the Field (03-30-2012).
189. IRM 4.8.2.8.1.1 Substantial Error (03-30-2012).
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(i) Failure to do so could potentially lead to serious criti-
cism of the Service’s administration of the tax laws,

(ii) The position, if left uncorrected, would establish a
precedent that would seriously hamper subsequent
attempts by the Service to take corrective action, or

(iii) Would result in inconsistent treatment of similarly
situated taxpayers.

(d) The case cannot be processed by CPS and the errors cannot be
corrected by the Joint Committee Specialist without signifi-
cant effort (that is, case requires new agreements, AIMS
establishment, etc.).

(e) The correction of the error is favorable to the taxpayer.

Every effort should be made by the IRS to resolve inquiries informally.
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