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Negotiation strategy and tactics

Harry Rubin
Ropes & Gray 
Negotiations are the ultimate test of a lawyer’s ability to deliver for the client.  No legal acumen, length of experience or encyclopedic knowledge of the law can compensate for failure to bring the deal to fruition or, worse, having the client execute a flawed agreement.  Deals driven by intellectual property and technology ("IP") assets invariably must allocate rights in IP.  License negotiations are, therefore, a major component of IP centric transactions.  Although there is no predetermined or "one size fits all" formula for successful negotiations, the proposed analytical framework for preparing, structuring and conducting negotiations, together with the following salient factors and variables, should help achieve optimal results.

I. Preparation.
The negotiating attorney must posses command of the document, applicable legal issues and prevalent commercial practices; ensure substantive and strategic coordination with the client; understand the adverse party; agree with the client on the lawyer's role; help select the optimal legal structure of the transaction; and define the key terms to be achieved.  
A. Classifying the Negotiations

The attorney and client need to assess whether the negotiations are likely to be collaborative ("win-win") or adversarial ("zero sum").  The contrast between adversarial and collaborative negotiations refers not to the tactics employed and traps encountered in the negotiation, but rather to the overall strategic posture of the negotiations.  
Two major variables determine whether a negotiation will be adversarial or collaborative.  The first is the objective to be achieved.  What is the end game, including target results and deal terms?  The second is the parties' relationship.  Is an ongoing relationship contemplated with the other party or is it a one-time interaction?  Is the agreement part of a larger relationship between the parties?  In representing a customer/licensee, is it important to structure the arrangement so that the vendor/licensor has ongoing incentives to collaborate?  If an ongoing relationship is necessary in order to help the client achieve its objectives, then the negotiations should be collaborative.  If, however, the client does not care if he ever sees the other side again and only cares about getting the best terms under the circumstances, then the relationship aspect is trivial, and the negotiation may well be zero sum.  The overwhelming majority of license negotiations tend to be collaborative.  One encounters adversarial postures primarily in the context of straight out acquisitions.

An interesting subcategory of the collaborative relationship is the "strategic accommodation,” where a party with superior bargaining position deliberately concedes material benefits in order to preserve and enhance a relationship.  Here, one party deliberately decides to "lose to win."  An example would be a major software vendor allowing the client to terminate an agreement prematurely and engage another competing vendor in order to protect that software house’s overall relationship with the client for other products or services.  
The classification of negotiations into adversarial or collaborative is critical because it largely determines the strategy, tactics and, ultimately, outcome of the negotiations.  Moreover, it is important not only to reach consensus with the client as to whether the client’s position should be adversarial or collaborative, but whether the other side sees it as such.  Indeed, a disparity in perception wherein the other side sees the negotiations as adversarial while the client sees it as collaborative, or vice versa, will produce acrimonious negotiations which are likely to fail, and may suggest a fundamental incompatibility between the parties ab inito.  
The following negotiation tactics are frequently used (or avoided) in adversarial and collaborative negotiations:

	
	Adversarial (Zero-Sum)
	Collaborative (Win-Win)

	Initial Bargaining Positions
	One-Sided ("First Draft")
	Balanced ("Fifth Draft")

	Bogus Issues
("Much to do about Very Little")
	Frequent
	No

	Last Minute Bombshell
	Yes
	No

	Anger/Tantrums (Real or Artificial)
	Sometimes
	Rare

	Manipulation of Deadlines/Delays
	Frequent
	Rare

	Walk-Away's
	Frequent
	Last Resort

	Deal Breakers
	Upfront
	Defer to End

	Concessions
	Last Resort
	Minor Concessions Early


B. Selection of the Right Structure
In IP driving transactions, structure largely determines substance.  The appropriate legal structure must be identified for the deal because each structure will have substantive legal ramifications which may or may not further the parties' objectives.  Focusing the client on structure early on is usually a challenge, as the client will immediately gravitate to the operative terms of the transaction.  Available legal structures range from a variety of contractual arrangements (such as distribution, marketing, licensing, collaboration, OEM, VAR, outsourcing and representation arrangements) to corporate alliances in the form of joint ventures through the formation of a separate entity ("JV").  Strategic contractual alliances are generally easier to conclude; expose the principal to lower liability; are easier to exit; are of shorter duration, and trigger fewer legal complications than JV's.  However, contractual alliances will not result in intimate collaboration between parties; the establishment of a commercially viable local entity in a foreign market; or meet local content requirements, all of which can be accomplished with a JV.  JV's generate high interdependence and, therefore, require substantial and broad goal compatibility between the parties.  JV's typically include complicated termination and set up arrangements; are more expensive to negotiate and implement, and require elaborate corporate governance structures.   The lawyer must elucidate the different legal implications of each structure so that the client can make the most educated assessment and choice of structure.  
C. BATNA (Best Alternative to Negotiated Agreement)

Fisher and Ury proffered the BATNA concept in their book “Getting to Yes.”  BATNA is a fancy way of asking: "Does your client have other options and does the other side have other options?  A BATNA should put side B on notice that side A is not desperate, thereby tempering side B's negotiation position.  The classic example of a BATNA is the RFP process where the bidders know that the BATNA is an inherent characteristic of the transaction.  The availability of a BATNA should be clearly communicated as early as possible to the other side so that the other side modifies its bargaining position.  BATNA’s are especially important in complicated deals or when mission-critical technology packages are licensed.  
D. Realistic Self-Assessment

The attorney will contribute immeasurably by helping the client achieve a realistic self-assessment of its bargaining position.  A client who underestimates the other party’s bargaining power is likely to pursue more of an adversarial strategy than is necessary, thereby potentially jeopardizing the deal for no good reason.  Conversely, a client that underestimates its own bargaining power is likely to emerge with a weak deal.

E. Internal Client Consensus

A client's own approach may be opaque or even contradictory due to the internal constituents that comprise the client’s position.  The lawyer should never have to resolve internal conflicts among the client’s constituents in the course of negotiations.  The client must speak to the attorney and the other side in one voice and designate a team that is empowered to make decisions and negotiate on behalf of the client.  
F. Understanding the Other Party

Successful negotiations require a thorough understanding of the other party, including its business objectives, internal dynamics and constituencies, previous negotiation tactics, BATNA and other salient factors.  A detailed intelligence gathering effort is required particularly when the negotiations involve complex custom deals, as opposed to generic license arrangements.  It is especially valuable to learn about the other side's track record of delivery, performance and handling of disputes or service issues.
G. Command of the Documents,
Applicable Law and Commercial Practices ("CDALCP")
A necessary condition for successful negotiations and effective representation is acquiring complete command of the (i) documents, (ii) applicable law, and (iii) commercial practices and terms generally prevalent in the industry.  Command of the document means not just knowing where things are and what the document says, but understanding how changes in one provision would affect other provisions.  The attorney must also fully understand the legal context in which the document is written, including the IP, commercial and regulatory aspects of the transaction.  The attorney needs to understand the legal red flags in agreements, especially when they involve cross-border transactions, such as warranty limitations, term and termination, IP, competition and employment law, choice of law and limitation of choice of law provisions, enforcement issues, dispute resolution, confidentiality and other salient provisions.  An essential contribution to be made by the lawyer is through a thorough grasp of the commercial norms and practice prevalent in the industry for the type of deal under negotiation.  What is "market?" What is customary, reasonable or unreasonable?  These are vital benchmarks against which the lawyer must help the client assess each party's position, establish objectives and measure the outcome of the negotiations. 
H. The Attorney’s Role:  Good Cop, Bad Cop, Scribe or Umpire?

The attorney and the client must agree in advance on the role the attorney will assume in the negotiations.  The attorney can be the bad cop while the client positions itself as the compromising good cop.  Conversely, the attorney can play the role of the good cop when the client takes aggressive positions.  The attorney also may be positioned as the impartial umpire, seeking to bridge the differences between the parties by offering compromising and innovative solutions.  Or, the attorney can play the role of the supportive sidekick, performing the muted role of a scribe merely documenting the deal.  

I. Initial Position, Target and Deal Killers

The lawyer must help the client formulate its starting position, target (i.e., where does the client want to end up with in a signed deal?), and the show-stoppers.  These all must be carefully-defined before the negotiations begin.  A good attorney is a dealmaker.  Deal killers truly should be the very few existential terms without (or with) which the deal simply makes no sense, especially in view of the BATNA.  Experience shows that clients tend to underestimate the impact of legal terms whose financial implications are not immediately apparent, especially risk allocation, indemnification, liability exclusions or caps, unlimited liability, choice of law and dispute resolution.  The lawyer must translate such terms into meaningful financial propositions so that the client can "quantify" them.  Once the client understands the very real financial implications of these terms, certain items justifiably would move into the show-stopping category.
II. The Negotiations

A. Wholistic Approach
The negotiations should start with general and optimistic expressions of intent and objectives in order to assure the other party that a successful outcome is likely.  The lawyer should adopt a “Gestalt” approach to the negotiations.  This means that, rather than focusing on individual discreet provisions, the attorney should resolve and lead discussions on clusters of issues that are frequently interdependent (thereby underscoring the need for CDALCP).  The most important clusters relate to:  IP rights (including ownership, license right, cross licenses, restrictions on use, escrow and rights to improvements); financial terms (royalties, up front payments, percentages, performance incentives, etc.); risk allocation (warranties, remedies, indemnities, exclusions from warranties, liability cap and unlimited liability); acceptance, criteria and procedures; term and termination (termination conditions, consequences of termination, post-termination, and transition); and dispute resolution (applicable law, dispute resolution method and forum).  
It is hazardous to treat terms in isolation without the ramifications they have for other issues.  For example, a licensor may be more inclined to compromise and give broader indemnities if the indemnities are subject to the overall liability cap.  Conversely, a licensee may be willing to give up most indemnities altogether as long as certain key material indemnities (such as indemnification for IP infringement) are excluded from all liability caps.  A customer may be willing to accept (and a vendor may insist on providing) only nominal performance warranties if the deliverables are subject to vigorous acceptance criteria.  A party may tolerate a number of sub-optimal provisions if it has the right to terminate the agreement at will.  
The parties will certainly negotiate individual sections in due course, but the overall discussion initially should focus on these larger issues and how they relate to one another.  Moreover, once the key concepts are resolved, discrete language problems will be more easily resolved.

B. Tools for Successful Negotiations

· Be Confident (Neither Arrogant nor Insecure).  
· Build the Relationship Between the Parties.  The lawyer must help build the rapport between the parties.  To this end, the lawyer must be seen by the other side as constructive, practical, creative, flexible and, above all, trustworthy.  Trust is hard to build and easy to destroy.  Notably, rapport and trust are key ingredients to successful outcomes both in adversarial and collaborative negotiations.
· Support your Positions.  Buttress your position with sound business and legal arguments.  (Again underscoring the importance of CDALCP).  Avoid dictatorial pronouncements, capricious positions, vacuous appeals to authority or obviously disingenuous argumentation based on dubious facts or legal bases.  
· Negotiate with Empowered Representatives of the Adverse Party.  Ensure that the other side’s team be fully empowered to represent, negotiate and make decisions on behalf of that party.  It is unpleasant to negotiate against the other party only to find out that the whole deal has to be renegotiated with the higher-ups or different officers, thereby resulting in the client negotiating against itself.
· Prioritization.  Know when to move on and do not appear to be obsessively hung up on particular points.  If the issue is minor, it does not merit provoking the other party.  If it is a major issue, the best approach is to table it for further consideration.

· Humor.  Nothing is more effective in intense negotiation than the use of good natured humor with the overall objective of keeping things in proper perspective.  

· Acknowledgement of the Other Side’s Position.  First, be a good listener.  Do not just hear the other side, listen to them.  Second, acknowledge the other side’s position and interests.  Tell them they are right as often as you can.  
· Be Firm and Flexible.  Signal to the other party that you will be firm on the key issues that are of critical interest to your client and that you will go out of your way to be flexible on others.  Make sure the other party understands and acknowledges every time you make a concession and play up the import of each concession.
· Playing Conflicting Constituents.  Savvy negotiators will defer conflict and use internal constituents to justify a negative response.  When it is necessary to reject a key point, do not hesitate to say that you will urge your client to reject the other side's position even as you make compromises on other points.

· With Live Bullet, Use a Silencer.  If you are in a strong bargaining position and are about to get what you want, it certainly is not necessary to humiliate the other party in the process and make them feel exploited.  

· Ego.  The purpose of the negotiation is to close the deal, not to prove how smart the lawyer is.  It is essential to check the ego at the door for successful negotiations.  Usually, it is a lot easier to control one’s own ego than the other side’s ego.  Do not hesitate to have your client talk to opposing counsel’s client in the event that the latter is out of control.  This is usually more effective than having an open confrontation with the opposing attorney.  Conversely, find ways to compliment opposing counsel in front of his client.  
C. Double-edged Swords

· Nastiness.  All form of nastiness, sarcastic comments, bouts of anger, and emotional displays of disgust are unhelpful, both in collaborative and adversarial negotiations.  The rare exception is when such displays are intentionally undertaken to communicate a particular message.  The challenge with this tactic is that one cannot easily predict its consequences.  If the other side routinely engages in obstructionist and blatantly offensive comments either to you or your client, take a stand.  When you do so, make sure that you do it effectively, concisely and with overwhelming force.

· Repetition/Attrition.  Repeating the same point and arguments over and over again, either verbatim or differently, likely will annoy the other party and be completely counterproductive.  But it may also result in capitulation through attrition.  If confronted by an adverse party engaging in this tactic, curtly reply that the point has been discussed ad nauseam and it is time to move on.  
· "Please explain” (Same as above).  

· “Let’s Split The Difference”
Splitting the difference is a tempting solution, particularly in collaborative negotiation.  It has the prima facie appeal of fairness and seems to be an easy and quick fix.  However, it must be approached with absolute caution because it can work for some issues (such as financial terms), but may produce unsound results for terms that are more qualitative in nature.  For example, risk allocation and IP issues are not easily susceptible to being "split in half."
D. Traps

Here are frequently encountered traps and false arguments:
· Deadlines/Timing.  Time is a relative concept not just in space but also in business cultures.  Any expectation of timing must be informed by the cultural context in which the negotiations occur.  It took McDonald’s 10 years to open its first Moscow franchise.  It is reasonable to expect to spend over a year to negotiate complicated Chinese JV's.  Asian parties, in particular, are skilled in using delays to communicate loss of interest which, in turn, produces anxiety and frequently impels Americans to offer better terms.  When negotiating abroad, never disclose your side's real departure date.  The other side will spend the time on social events and the clients will feel cornered to conclude the deal shortly before they leave.  Americans seek to conclude negotiations quickly and invariably transmit vibes of desperation which are promptly exploited by sophisticated adverse parties.  Be creative and smart about deadlines and timing.  Do not box yourself in with artificial deadlines.  Do not rush a deal at all cost.  The result may be a lot worse than having no deal at all and certainly worse than a deal that is adequately prepared, negotiated and documented.  Remember that time and delays are substantive negotiation tools in most business cultures.  
· The Siren Call of the Mirror Image.  The other side will frequently say that "what’s good for the goose is good for the gander."  Accordingly, for example, if licensee secures certain indemnities, warranties and liabilities caps, the licensor will insist on the same.  This ignores the materially and fundamentally different factual positions, risks and rewards faced by each side due to their inherent roles in the transaction.  For a licensee, it makes no sense to grant the same warranties and indemnities as a licensor.  But a licensor certainly has a legitimate basis to argue that the licensee should warrant compliance with applicable law, rules and regulations in using the technology.  A licensor has no control over these uses, nor does it control the end users accessing the technology.  
· Revenue Recognition.  How many times have we heard that payment must be made in a certain way so that the licensor can recognize its revenue?  This argument is frequently made in the context of acceptance payments which are contingent upon the licensee's acceptance of deliverables.  Revenue recognition rules are the problem of the licensor and, while acknowledging the licensor's legitimate interest in revenue recognition, licensee should not pay for things unless it has accepted and tested them.  When licensor is faced with the choice of delaying revenue recognition versus having no revenues to recognize, licensee will settle for the former.
· "This is Our Policy."  When all else fails, blame your constituents and corporate policy.  We all do it and we all encounter it.  Sometimes it works.  Frequently it doesn’t.  The point is that if a deal needs to get done and for it to get done a certain policy needs to be changed, it can be.  
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