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Introduction.

Music publishing is a multibillion-dollar worldwide industry that has evolved significantly over the past hundred years.  Around the turn of the century, the music publisher was primarily involved in the sale of printed music.  As the result of technological change, however, the role of today’s music publisher is far more expansive and complex.  While record companies create recordings of songs and sell phonograph records in all forms and configurations like compact discs and cassette tapes containing those recordings, the present-day music publisher basically performs the following four functions:  (1) work creatively with songwriters; (2) protect and enforce the copyrights in the songs written by such writers; (3) promote and license the songs for different uses, including reproduction in records, motion pictures and television programs; and (4) collect and distribute the income generated from the uses, reproductions and other exploitations of the songs.

Song As Intellectual Property. 

All of these functions of the music publisher revolve around the song itself.  But what exactly is a song?  A song is an intellectual expression of musical notes and sometimes words or lyrics.  It is intellectual property, which, practically speaking, means that it is intangible, something that can not be touched.  A CD player playing a compact disc plays not the song, but a recording embodying the artist’s performance of the song.  To avoid confusing these two concepts, we refer to “musical compositions” or “compositions” as the song itself and to “recordings” as the recorded performance of the underlying musical composition.

Copyright. 

Musical compositions may be subject to protection under federal copyright law.  In order to be copyrightable, the composition must be original and must be “fixed in a tangible medium of expression” (for example, by writing down or recording the musical composition).  The “authors” of an original musical composition (often the songwriters, but sometimes a company that may commission the songwriters to create the musical composition) are the original owners of the copyright in a composition and thus control who has the right to copy, hence the term “copyright.”  The copyright holders have the following four exclusive rights (subject to certain limitations that are specified in the United States Copyright Act):  (1) To reproduce the composition; (2) to distribute copies of the composition; (3) to publicly perform the composition; and (4) to make a derivative work from the composition, which means to create a work that is derived from the original, for example a different arrangement or version of the composition .

Length Of Copyright.  Copyrights only last for a limited time.  In the United States, the duration of a copyright depends on when the work was created.  Works created prior to 1978 are covered by the 1909 Copyright Act (as amended), whereas those works created after 1977 are covered by the 1976 Copyright Act (as amended).  Basically, works created prior to January 1, 1978 have a copyright in the United States for a period of up to 95 years.  Works created on or after January 1, 1978 in most cases have a copyright in the United States for the life of the author plus 70 years.

Generally, the writers hold the copyright in the composition from its inception.  As soon as the writers create the composition and either write it down or record it, the copyright springs into existence and protects the composition from use or exploitation by others.  Many people believe that a writer does not receive the protection of the copyright laws until he or she registers with the copyright office.  This is not the case.  While it is true that registering a composition with the copyright office provides notice to others of a writer’s claim to a composition and permits the writer certain additional remedies against a copyright infringer, registering a copyright is not a prerequisite for claiming an ownership interest in a composition. The concept of copyright is important to the music publisher because the copyright holder has the ability to license a composition’s exploitation and use and by so doing has the potential of generating income.

Sources of Income.

There are basically four major sources of income generated from the different uses and exploitations of a musical composition:  (1) Mechanical Royalties; (2) Performance Income; (3) Print Income; and (4) Synchronization Income.

1.  Mechanical Royalties.  The first major source of income is from “mechanical royalties,” which are monies paid by a record company for the right to reproduce a musical composition in an audio-only recording.  In exchange for a license to reproduce the composition on a record, the record company agrees to pay the publisher a royalty for each record manufactured and sold.  For records distributed in the United States, the royalty rate is most often tied to either 100% or another percentage (often 75%) of the United States Statutory Mechanical Rate (often referred to as the “Statutory Rate”).


Statutory Rate. The United States Copyright Act provides that under certain circumstances, anyone wanting to reproduce a composition that has been previously recorded and distributed in an audio-only phonograph record may do so under what is called a compulsory mechanical license, but must pay a fee for each record manufactured and distributed.  Commencing January 1 2006, the Statutory Rate is 9.1 cents per use of a composition of 5 minutes or less in length of playing time, or 1.75 cents per minute (or fraction thereof) of playing time of the composition for compositions over 5 minutes of playing time.  For example, if the composition is over 5 minutes, but less than 6 minutes, the Statutory Rate is 6 times 1.75 cents, which equals 10.5 cents.  Compulsory mechanical licenses are seldom used, however, because there are several administrative provisions that make compliance quite onerous.

Although few compulsory mechanical licenses are actually issued, the concept is important because most often, the Statutory Rate is the benchmark from which publishers and record companies agree on the royalty paid on the reproductions and uses of the composition.  This agreed royalty rate can equal the Statutory Rate or can be a lesser percentage of the Statutory Rate, usually 75%, which is often referred to as a “3/4 Rate.”  Thus, if a composition was five minutes or less in length, the royalty payable to the publisher for the sale of each record embodying that composition would be 6.825 cents if the publisher was only being paid at a 3/4 Rate (rather than the 9.1 cents that would apply if the publisher was being paid 100% of the Statutory Rate).

2.  Performance Income.  A second major source of income is from fees for “small performance” rights.  Small performances include the playing of music on the radio and on television, in concert halls and in bars and restaurants.  These fees are collected by performing rights societies, the largest in the United States being ASCAP (the American Society of Composers, Authors and Publishers), BMI (Broadcast Music, Inc.) and SESAC.  ASCAP, BMI and SESAC collect these fees from television stations, radio stations, and concert halls, among other sources, and after deducting their administration costs, pay the writers’ share, or 1/2 of the income, directly to the writers of the composition and the publishers’ share, or the remaining 1/2 of the income, directly to the publisher.

3.  Print Income.   A third major source of income is print income, which is the revenue generated from the sale of sheet music and folios.  Print income was the major source of revenue for publishers around the turn of the century, but it was quickly overshadowed by the public performance and mechanical revenue streams once the record companies began to grow.

4.  Synchronization Income.  A fourth major source of income is from synchronization and transcription licenses.  A synchronization license permits the licensee to use and reproduce the composition in timed synchronization with visual images, most notably motion pictures, television programs or commercials, while a transcription license permits the timed synchronization of the composition in radio commercials.

5.  Grand Rights.  There are some additional sources of potential income, including fees from grand rights uses, which are dramatizations of the composition on stage, on television or in a motion picture.

Types of Agreements. 

A music publisher may become the copyright holder in a composition by a written assignment signed by the writers that grants the copyright to the music publisher.  There are basically three types of agreements between writers and music publishers:  (1) Exclusive Songwriter’s Agreements; (2) Co-Publishing Agreements; and (3) Administration Agreements.  

1.  Songwriter’s Agreements.  The first type of agreement is what is called an exclusive songwriter’s agreement.  In the exclusive songwriter’s agreement, the writers agree to create compositions to be owned by the music publisher in exchange for being paid royalties for the exploitation and use of the composition and, in most cases, for being paid an advance against those future royalties.


Writer’s Share/Publisher’s Share.  It is customary in the United States as well as most of the world that music publishing revenues are deemed to be split 50% to the writers and 50% to the copyright holders in the composition.  Thus if $100 is earned by the exploitation and use of a composition, $50 would be allocated as the “writer’s share” and $50 would be allocated as the “publisher’s share”. An example of the split of income under an exclusive songwriter’s agreement would be the following:  If a composition earned $100 in mechanical royalty income that was collected by the publisher, $50 would be allocated by the publisher to the writers as their writer’s share and $50 would be retained by the publisher as the publisher’s share.  If there is more than one writer of a composition, then the writer’s share is allocated among the writers based upon their percentage of contribution to the creation of the composition.  If there is more than one copyright owner of the composition, then the publisher’s share is allocated among the copyright owners based upon their percentage ownership in the composition.

2. Co-Publishing Agreements.  The second type of agreement between writers and music publishers is the co-publishing agreement, and is often used with a writer having some bargaining power.  Under a co-publishing agreement, the writer retains part of the copyright in the compositions. Typically, the writer assigns to the publisher 50% of the copyright and retains ownership of the remaining 50%, but grants to the publisher the right to administer and collect income from a 100% interest in the copyright.  Under a co-publishing deal, both the writer and the publisher are the copyright owners of the compositions under the agreement.  Under the exclusive songwriter’s agreement, we saw that out of $100 of income earned by a composition, $50 was allocated to the writers as the writer’s share and $50 was allocated to the music publishers as the publisher’s share.  Under a co-publishing agreement where the writers transfer 50% of the copyright to the publishers, however, the split of income is different.  Out of $100 of income earned by a composition, 50% or $50 is still allocated to the writers as the writer’s share of income, but the publisher’s share, the remaining $50, is split 50/50 between the writers and the publishers so that the writer, in addition to the $50 writer’s share, is allocated $25, or 50% of the publisher’s share, and the publisher is allocated the remaining $25.  Thus, under a 50/50 co-publishing agreement, out of $100 of income earned by a composition, the writers are allocated $50 plus $25, or $75, and the publisher is allocated the remaining $25.


Administration.  Co-publishing agreements usually provide that the publisher retains the sole right to administer both the publisher’s and the songwriter’s ownership shares of the compositions, which means, among other things, that only the publisher has the right to license the compositions to others for use or reproduction.  The publisher also performs many substantial and useful functions as the administrator of compositions, including the following five functions:  (1) establishing and maintaining song files; (2) registering the copyrights with the copyright office; (3) collecting income generated from the use and exploitation of the compositions throughout the world; (4) prosecuting and defending copyright infringement actions; and (5) accounting and paying royalties to the writers.  Both songwriter agreements and co-publishing agreements usually extend for the life of the copyright in the compositions, although a writer with significant bargaining power when negotiating a co-publishing agreement may obtain a reversion of the copyright in the compositions under certain circumstances.

3.  Administration Agreements.  The third major type of agreement is called the administration agreement.  Under this type of deal, the writers retain ownership of 100% of the copyright and the publisher performs all of the previously described five administration duties for an “administration fee,” which is often in the range of 15% to 25% of the collected income.  Unlike the songwriter and co-publishing agreements, administration agreements are usually only for a limited period of time.

Industry Rationale

Why do writers enter into agreements with music publishers?  There are three major reasons why:  (1) advances; (2) creative assistance / promotion; and (3) administration.  First, the music publisher most likely offers the writers money in the form of advance payments, which the publisher later recoups from the royalties earned by the writer as the writer’s share of income and, with respect to co-publishing or administration agreements, with respect to the writer’s portion of the publisher’s share of income generated from the use and exploitation of the compositions.  Second, the music publisher is well situated to assist the writer in setting up songwriting collaborations and/or promoting compositions for recording by recording artists or for use in a motion picture or television program.  Third, the publisher has the resources to perform administration functions such as arranging for the compositions to be registered with the music rights societies around the world and arranging for the collection of income generated by the compositions throughout the world.  

Subpublishing. 

Since music publishing agreements often grant publishers rights that cover more than one country, the publisher needs some way of collecting the income generated from the use and exploitation of the composition in each country.  A publisher will therefore enter into an agreement with a local publisher in each foreign country to collect the income earned in the foreign country on the publisher’s behalf.  These local publishers are called subpublishers, and the agreements the publishers and the subpublishers enter into are called subpublishing agreements and are very similar to administration agreements.  Most of the major music publishers have subpublishers that are owned by the same parent company as the publisher in each major territory of the world.  In exchange for collecting the income, the subpublisher retains a percentage of the monies it collects and remits the remainder to the publisher.

Organization of Industry. 

Unlike the record business, music publishers range in size from the mammoth to the individual writer-publisher.  Most of the major music publishers, however, are associated with one of the major record distributors, for example, Warner/Chappell Music Publishing with Warner/Elektra/Atlantic, EMI Music Publishing with Capitol-EMI Music America, Universal Music Publishing Group with Universal Music Group Distribution, Sony/ATV Music Publishing and BMG Music Publishing with the co-owners of Sony BMG Music Entertainment, but there are some exceptions, such as Famous Music Publishing (which is a division of Viacom).  On the other hand, many writers keep their own publishing and these individuals can hire someone to administer their compositions, either on a percentage, flat fee or hourly basis.
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