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LOAN MODIFICATION AGREEMENT

THIS LOAN MODIFICATION AGREEMENT is made and entered into as of the _____ day of _______, 19__ (the “Effective Date”) by and among _______ (“Lender”), __________ (“Borrower”), and ___________ (“Guarantor”).

WITNESSETH:

RECITALS:

R-1
Borrower and Lender have entered into that certain Loan Agreement (the “Loan Agreement”) dated as of the _____ day of __________ 19_, pursuant to which the Borrower has executed and delivered to Lender that certain Promissory Note (the “Note”) in the original principal amount of $ __________ dated as of the _____ day of ___________, 19_ and Deed of Trust (the “Deed of Trust”) dated as of the _____ day of __________, 19_, encumbering the real property described on Exhibit “A” hereto recorded with the Clerk and recorder of _____________ County on _________, 19_ in Book ____ at Page _____(the “Property”).

R-2
The maturity date of the Note is ____________ 19__ , upon which date the entire balance of principal and interest is due to be paid in full in such records securing the Note.

R-3
In order to induce the Lender to enter into the Loan Agreement, the Guarantor has executed and delivered to the Lender his Unconditional Guaranty (the “Guaranty”) dated as of the _____ day of ___________, 19_, pursuant to which the Guarantor has guaranteed the payment of the Note and the performance of the covenants of the Borrower under the Deed of Trust and the Loan Agreement (the Loan Agreement, the Note, the Deed of Trust and the Guaranty are collectively referred to herein as the “Loan Documents”).

R-4
The Borrower is currently in default under the Loan Agreement, the Note and the Deed of Trust in the following particulars __________________.

R-5
As of the Effective Date, the Loan Documents are all in full force and effect and enforceable according to their terms, and the rights of the Lender as set forth therein (including all remedies available to the Lender as a result of the defaults set forth in Recital 4 above) are in full force and effect and have not been released, waived, modified, altered or in any way diminished by agreement, course of conduct or otherwise and may be enforced according to their terms against the Borrower and the Guarantor.

R-6
As of the Effective Date, each of the representations and warranties made by the Borrower, Guarantor or both in any of the Loan Documents are true and correct and no default of any of the provisions of the Loan Documents has occurred except as expressly set forth in Recital 4 above.

R-7
As of the Effective Date, the outstanding balance of principal and interest due under the Loan Agreement and Note is _________ dollars ($_______) and interest on such outstanding balance is accruing at the rate of ______________ percent(_%) per annum.

R-8
The Borrower has requested that the maturity date of the Note be extended until ____________, 19_, and that Lender lend to Borrower an additional ___________ dollars (the “Additional Amount”) which would constitute an additional indebtedness under the Loan Documents.

R-9
The Lender is willing to extend the maturity date of the Note and to lend the Additional Amount to the Borrower all on the terms and conditions set forth in the Loan Documents as amended by this Loan Modification Agreement.

NOW, THEREFORE, in consideration of the Property, the mutual covenants herein contained, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto hereby agree as follows:

1.
The Borrower and the Guarantor hereby acknowledge and agree that the Recitals set forth above are true and correct as of the date of this Loan Modification Agreement and are hereby incorporated herein to the same extent as if set forth herein in full.

2.
Subject to the conditions set forth in paragraph 5 below, the Lender agrees that the maturity date of the Note is hereby extended to ____________, 19__.  Interest shall continue to accrue on the unpaid balance due under the Note at the rate for which the Note provides.

3.
Subject to the conditions set forth in paragraph 5 below, the Lender agrees to lend to the Borrower the Additional Amount to be advanced to the Borrower at the times set forth hereafter.

4.
Subject to the conditions set forth in paragraph 5 below, the Loan Documents are hereby amended to give effect to the extension of maturity date and the loan of the Additional Amount.  Except as expressly provided herein, the Loan Documents and each of them shall remain in full force and effect and shall not be modified, waived, impaired, released, or otherwise altered by this Loan Modification Agreement.  This Loan Modification Agreement shall not operate to release or impair any security, right, power, interest, or remedy of the Lender except to the extent expressly set forth herein.  In the event the conditions set forth in paragraph 5 below are not satisfied on or before the Satisfaction Date described in paragraph 5, the Loan Documents shall be unmodified by this Loan Modification Agreement but shall be fully enforceable in accordance with their original terms.

5.
The provisions set forth in paragraphs 2, 3, and 4 shall not become effective unless and until each of the following conditions are satisfied prior to ____________, l9_ (the “Satisfaction Date”):

a.
Borrower and Guarantor shall have both executed and delivered this Loan Modification Agreement to Lender.

b.
An Allonge in the form attached hereto as Exhibit “B” shall be executed and attached to the Note.

c.
The Amendment to the Deed of Trust in the form attached hereto as Exhibit “C” shall be executed and recorded with the Clerk and Recorder of ____________ County, ________.

d.
The Lender shall have received an opinion of counsel for the Borrower and Guarantor in form and substance satisfactory to Lender to the effect that:

(1)
The Borrower is a limited partnership duly organized, validly existing and in good standing under the laws of __________.  [Similarly for guarantor, if not a natural person.]

(2)
The Borrower has full power and authority to execute and deliver, and to perform and observe the provisions of, the Loan Documents.  [Similarly for guarantor, if not a natural person.]

(3)
No registration with, consent or approval to, or other action by, any governmental entity (other than the recording of some of the Loan Documents) is required for the execution, delivery, performance or enforceability of the Loan Documents, or, if required, such consent or approval has been obtained, and notice has been given or such other appropriate action has been taken.

(4)
The Loan Documents are in appropriate form and are appropriately executed for due and effective recordation or filing in the public records of the state in which the Property is located.

e.
Neither the Borrower nor the Guarantor has become the subject of a proceeding under the Federal Bankruptcy Code or any other insolvency act for a period of three months after the recording of the amendment of the Deed of Trust.

f.
The Lender shall have received a current commitment for a title insurance policy in an amount equal to the amount which will be outstanding under the Note immediately after the Additional Amount is advanced to the Borrower subject only to the requirement(s) that the Additional Amount be advanced and ____________________.

g.
No liens of any description shall have attached or purported to have attached to the Property securing the Note after the date upon which the Deed of Trust was originally recorded.

6.
The Guarantor hereby consents to the amendment of the Loan Documents as set forth herein and the other matters set forth in this Loan Modification Agreement and expressly ratifies, confirms and reaffirms the terms and conditions of the Guaranty, as amended hereby, and agrees that the Guaranty as so amended shall continue and remain in full force and effect and be unimpaired by reason of this Loan Modification Agreement.  The Guarantor further expressly acknowledges that under the Guaranty the Guarantor’s consent to this amendment, or any future amendments, is not necessary to the continued validity of the Guaranty, and the fact that Guarantor has consented to this Loan Modification Agreement shall not modify the terms of the Guaranty to give the Guarantor the right to approve future modifications or waivers of any agreement or obligation subject to the Guaranty nor to make such approval a condition precedent to the continuing validity and enforceability of the Guaranty.

7.
The Borrower and Guarantor covenant and agree, from time to time, to execute, acknowledge and deliver such further documents and instruments and to take such further actions as the Lender may reasonably request in order to effect the purposes and intent of this Loan Modification Agreement.

8.
All costs, expenses and fees (including reasonable attorneys fees and other professional fees) incurred by Lender in the preparation, execution, delivery and implementation of this Agreement shall be paid by the Borrower to the Lender upon the Satisfaction Date, and thereafter from time to time within _____ days of the Lender’s sending a written statement thereof.  Failure to reimburse such expenses shall constitute a default under the Loan Documents which shall entitle the Lender to the remedies for which the Loan Documents provide.

9.
Nothing contained herein is intended to modify the relationship of Lender and Borrower as creditor and debtor.  Borrower and Guarantor acknowledge that the Borrower and Lender are not partners, joint venturers nor has Lender provided financial or other advice to the Borrower or the Guarantor with respect to this Agreement or the Loan Documents.  Each of Borrower and Guarantor have acted independently and have sought their own legal, financial and other counsel with respect to the transactions reflected in the Loan Documents and this Loan Modification Agreement.  The parties further agree that the Lender has not been, and is not as of the Effective Date, the owner of the Property nor does the Lender control the business of the Borrower or Guarantor.

10.
General Provisions.

a.
This Loan Modification Agreement, the Loan Documents and the other documents executed pursuant thereto constitute the entire agreement of the parties and may only be modified, waived or released by a written document signed by the party against whom the modification, waiver or release is intended to be enforced.

b.
This Loan Modification Agreement, the Loan Documents and the other documents executed pursuant thereto, unless a different choice of law provision is set forth in such document, shall be interpreted, construed and enforced in accordance with the internal laws (and not the laws of conflict) of the state in which the Property is located.

c.
This Loan Modification Agreement may be executed in counterparts, each of which shall constitute an original and all of which, taken together, shall constitute a single agreement.

d.
This Loan Modification Agreement shall be binding upon, and shall accrue to the benefit of, the parties’ respective heirs, successors and assigns.

EXECUTED as of the Effective Date.

BORROWER: 

By:



GUARANTOR:

By:



LENDER:

By:



EXHIBIT “A”

DESCRIPTION OF PROPERTY

EXHIBIT “B”

ALLONGE TO PROMISSORY NOTE

EXHIBIT “C”

AMENDMENT TO DEED OF TRUST


