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1. Ethical Consequences of Lawyer Mobility
a. Lawyer mobility has become a standard feature of law practice

(i)
NALP Foundation, 2003: 8.4% of new associates depart their 
initial employers within 16 months, with over half leaving within 5 
years; 1 in 5 lateral lawyers depart from their law firm 
employers within their second year of employment. 

b. Law firm practices:


(i)
Effect of lawyer mobility on law firm formation and structure


(ii)
Impact of law firm consolidation and dissolutions

c. Lawyer mobility in the private vs. public sector


(i)
ABA Model Rule 1.10 and case law


(ii)
ABA Model Rule 1.11 and case law

2.
The Concept of Imputation of Conflicts of Interest

a.
General Rule – ABA Model Rule 1.10:  While lawyers are associated in a 
firm, none of them shall knowingly represent a client when any one of 
them practicing alone would be prohibited from doing so by Model 
Rules 1.7 (Conflicts of Interest Current Clients) or 1.9 (Conflicts of 
Interest – Former Clients)


(i)
Former rule:
 ABA Model Code DR 5-105(D)


(ii)
Compare, Rest. 3d Law Governing Lawyers §123

b.
Rationale:  Imputation of conflicts of interest under Rule 1.10(a) is based 
on the principle that the duty of loyalty to a client applies to all lawyers 
who practice in a law firm.  In essence, a firm of lawyers is essentially one 
lawyer for purposes of the rules protecting client loyalty. 

c.
What constitutes a "law firm"?


(i)
See ABA Model Rule 1.0(c)


(ii)
Compare California Rule 1-100(B)

d.
Rule 1.10(a) applies a per se rule of disqualification to lawyers 
currently practicing together in a firm or similar close association, without 
regard to whether there has been an actual sharing of client confidences.

e.
Rule 1.10(a) was changed in 2002 to exclude from the normal 
imputation regime situations in which a particular lawyer is barred 

because of a "personal interest" that is unlikely to affect other 
lawyers in the firm.

f.
The imputation rule applies to lawyers associated in a law partnership, law 
corporation, sole proprietorship or similar association.  The rule also 
applies to "of-counsel" relationships, and in certain instances to lawyers or 
law firms associated on a particular case or matter.

g.
The general imputation rule does not prohibit representation by others in 
the law firm where the person prohibited from involvement in a matter is a 
non-lawyer, such as a paralegal or legal secretary.  See Model Rule 1.10, 
Cmt. [4]


(i)
The same is true with respect to events that occur before the person 

becomes a lawyer, e.g., work that the person did while a law 


student.  


(iii)
However, such persons ordinarily must be screened from any 


personal involvement in the matter.  Model Rule 1.10, Cmt. [4]

h.
Imputation can be removed with the informed consent of the affected 
client or former client.  Model Rule 1.10 (c)

i.
Where a lawyer has joined a private firm after having represented the 

government, imputation is governed by Model Rule 1.11(b) and (c) and 
not Model Rule 1.10.


(i)
Where a lawyer is prohibited from engaging in certain activities 


under Model Rule 1.8, Rule 1.8(k) and not Model Rule 1.10 


determines whether the particular prohibition also applies to other 


lawyers associated in the law firm with the personally prohibited 


lawyer.

3.
Imputation When a Lawyer Moves From One Firm to Another


a.
Rule 1.10 applies to the lawyer migrating from one firm to another .  Once 


the move is completed, the lawyer becomes a current member of the new 



association of lawyers.

b.
In assessing whether imputed disqualification will ensue when a lawyer joins 


a new firm, the first step is to determine whether the lawyer would be barred 


under Rule 1.9.


(i).
If the migrating lawyer is not personally tainted, there is no vicarious 



disqualification of the new firm.


(ii)
If the lawyer has personal knowledge of confidential client information 



while at the prior firm, the lawyer would be personally disqualified. When 



the lawyer joins the new firm, the lawyer's knowledge is 




imputed to the lawyers in the new firm pursuant to Rule 1.10(a). 

c.
The lawyer's former firm is not precluded from representing an adverse  



client unless the matter is the same or substantially related to the matter the 


former lawyer handled and any lawyer remaining with the firm has material 


confidential information. Model Rule 1.10(b)

d.
Whether a migrating lawyer had acquired confidential client information depends 


on the particular facts in each case, including whether the lawyer had general 


access to files of clients of the former firm and regularly participated in 



discussions of their affairs or whether the lawyer had access to files of only a 


limited number of clients.  In each instance, the burden of proof rests with the 


firm whose disqualification is sought.  ABA Model Rule 1.9, Cmt. [6].

e.
Competing considerations 


(i)
The clients previously represented by the former firm must be reasonably 



assured that the duty of loyalty and the client's confidences are not 




compromised 


(ii)
The imputation rule should not be so broad as to preclude other persons 



from having reasonable choice of legal counsel.


(iii)
The imputation rule should not unreasonably hinder lawyers from 




forming new associations and taking on new clients after leaving a 




previous employment.

f.
Competing views on resolving imputation by migrating lawyers 



(i)
One view:  There is no imputation even if the incoming lawyer is 




clearly tainted, so long as the incoming lawyer is properly screened 



from participation in any adverse matter in the new firm;



(ii)
Another view:  the incoming lawyer is charged with both actual 




knowledge and knowledge imputed to the lawyers from the 




previous firm, and this knowledge is in turn imputed to all 





members of the new firm;



(iii)
A third view:  the migrating lawyer is charged only with actual 




knowledge of information concerning the former firm's clients and 




imputation of that knowledge is imputed to other members of the 




new firm and cannot be removed by screening the incoming 




lawyer. 

(1) Currently, Model Rules 1.9(b) and 1.10(a) reflect this third view.
(2) See also, Restatement 3d, The Law Governing Lawyers § 123 and §124

g.
What is screening? 


(1)
Screening is isolating the affected lawyer from any 



participation in a matter through the timely implementation 


of procedures within a law firm that are reasonably 



adequate under the circumstances to protect information 


that the isolated lawyer is obligated to protect.  



(i)
The ABA Model Rule definition: Model Rule 1.0(k)



(ii)
Current use of screens:




(1)
Model Rule 1.11--Special Conflicts of 




Interest For Former And Current 





Government Officers and Employees




(2)
Model Rule 1.12--Former Judge, Arbitrator, 




Mediator Or Other Third-Party Neutral 



(3)
Model Rule 1.18--Duties to 





Prospective Clients
4.
To What Extent is Screening Permitted in California?


a.
Currently, California does not have an imputation rule comparable to Model Rule 



1.10, nor does California have rules that address screening in the case of former 



government lawyers (Rule 1.11), former judges and third party neutrals (Rule 



1.12) or in dealing with prospective clients (Rule 1.18). Instead, imputation of 



conflicts of interest is a matter of common law.
(i)
The established rule in California is that where an attorney is 
disqualified, that attorney's entire firm is disqualified as well, 
regardless of efforts to erect an ethical wall. (Klein v. Superior 
Court, 198 Cal. App. 3d 894, 912-914 (1988).

(ii)
Vicarious disqualifications determinations are made on a case-by-
case basis.  The size of the firm and the geographic location of the 
firm's offices are considered to be immaterial.  The vicarious 
disqualification rule has been applied where the disqualified 
lawyer has only an "of counsel" relationship with the firm.  People 
ex rel. Department of Corporations v. SpeeDee Oil Change 
Systems, Inc., 20 Cal.4th 1135, 1154 (1999).
(iii)
The imputation standard has been relaxed in specific 
situations:

(1)
Disqualification of Law Firm, which represented social 
Networking Internet Website in suit brought by recording 
company for inducing copyright infringement, was not 
warranted under California law on ground that Law Firm 
previously represented recording company in prior 
unrelated copyright infringement action, notwithstanding 
the fact that abandoned copyright misuse affirmative 
defense was substantially related to firm's prior 
representation of recording company.  No actual disclosure 
of confidential information was shown and the firm had 
timely implemented an ethical wall.  The need to maintain 
ethical 
standards would be vindicated if Law Firm was 
precluded from pursuing any claim substantially related to 
the prior matter and if Website was required to reimburse 
recording company for its attorney fees. (UMG Recordings, 
Inc. v. MySpace, Inc. 526 F. Supp. 2d 1046 (
2007))

(2)
Screening procedures may also protect against the 
presumption of shared confidences when hiring former 
government lawyers. (Chambers v. Superior Court, 121 
Cal. App.3d 893(1981))
(3) Screening procedures can also protect against private lawyers joining a government office. (City of Santa Barbara v. Superior Court, 122 Cal. App. 4th 17(2004))
(4) However, a public office may not avoid vicarious disqualification by using screening procedures to shield a conflicted lawyer that becomes the head of the office. (City and County of San Francisco v. Cobra Solutions, 38 Cal. 4th 839 (2006))
(5) A law firm is not automatically disqualified if the lawyer who did the work for the former client is no longer with the firm.  Where the current members of the firm are not privy to the former client's confidential information, vicarious disqualification of the firm is not warranted.  Goldberg v. Warner/Chappell Music, Inc., 125 Cal.App.4th 752, 765 (2005).

(iv)
California follows the rule that "double imputation" will not 
support disqualification. (Frazier v. Superior Court, 97 Cal. App. 
4th 23, 27 (2002))

b.  
What rule of professional conduct does apply in California:


(i)
A lawyer shall not, without the informed written consent of 

the client or former client, accept employment adverse to 


the client or former client where, by reason of the 



representation of the client or former client, the lawyer has 


obtained confidential information material to the 



employment.  California Rule 3-310(E)


(ii)
Where a lawyer in a law firm seeks to retain the opposing 


party of a former client of another lawyer in the same law 


firm, that lawyer is not subject to discipline under Rule 3-


301(E) if he accepts the representation without obtaining 


the former client's informed written consent. Nevertheless, 


based on the lawyer's "broader professional responsibility 


to a client," the lawyer should not accept a representation 


adverse to a former client without first obtaining that 


former client's consent when the lawyer knows or 



reasonably should know that another lawyer in the 



member's law firm obtained material confidential 



information during the representation of that former client.  


State Bar of California Standing Committee on 



Professional Responsibility and Conduct, Formal Opinion 


No. 1998-152
5.
What do other states allow?

a.
See attached chart on lateral lawyers screening

b.
See chart on lateral lawyer screening status prepared by Robert Creamer

6.
Proposed Changes to ABA Model Rule 1.10 on Imputation of Conflicts of Interest.


a.
The ABA Standing Committee on Ethics and Professional Responsibility has 


proposed an amendment of Model Rule 1.10 to permit non-consensual screening 


in the private sector as a means of removing imputation when a personally 


disqualified lawyer moves to a new firm.  


b.
The ABA Standing Committee's proposal would amend Rule 1.10(e) as follows:

(e) notwithstanding paragraph (a), and in the absence of a waiver under paragraph (c), when a lawyer becomes associated with a firm, no lawyer associated in the firm shall knowingly represent a person in a matter in which that lawyer is disqualified under Rule 1.9 unless: (1) the personally disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and (2) written notice is promptly given to any affected former client to enable it to ascertain compliance with the provisions of this Rule.


(i)
The proposed amendment to Rule 1.10 would permit non-
consensual screening in the private sector in situations implicating 
Rule 1.9. Lawyers who have been involved - even tangentially- 
with a particular client at a private firm are currently barred by 
Rule 1.9(a) from personally opposing that client in the same or a 
related matter, whether they move to a new firm or not.  At the 
other extreme, lawyers who have no involvement with a client's 
matter and learn nothing about its affairs that could later be turned 
against it are barred by Rule 1.10(a) from opposing that client 
while still in the firm, but lose that disability when leaving the 
firm. (See Report on Proposed Amendment to Rule 1.10 
Recommended by the Standing Committee on Ethics and 
Professional Responsibility)

(ii)
Compare Restatement 3d Law Governing Lawyers §124 on 


removing imputation.



(l)
Imputation specified in Restatement 3d §123 does not 



restrict an affiliated lawyer when the affiliation between 



that lawyer and the personally disqualified lawyer has 



terminated and no material confidential information of the 



client has been communicated by the personally 




disqualified lawyer to the affiliated lawyer or that lawyer's 



firm.



(2)
Imputation specified in §123 does not restrict an affiliated 



lawyer with respect to a former client conflict when there is 


no substantial risk that confidential information of 




the former client will be used with material adverse affect 



on the former client because the information is unlikely to 



be significant in the subsequent matter, the personally 



disqualified lawyer is subject to screening measures and 



timely and adequate notice of screening has been provided 



to all affected clients.





(3)
Imputation specified in §123 does not restrict a lawyer 





affiliated with a formed government lawyer with respect to 





a conflict if the personally disqualified lawyer is effectively 




screened and timely and adequate notice of the 






screening has been provided to the appropriate government 





agency and to the affected client.




(iii)
The criteria in proposed Rule 1.10(e) is essentially the same as in 




Model Rule 1.11 which allows screens to overcome conflicts 




created when a law firm hires a former government lawyer.


c.
The "Karpman/Minkoff" Amendment:  An alternative to the ABA Standing 


Committee's proposal is the Karpman/Minkoff Amendment which would insert a 


new subparagraph (e) (1) in the Standing Committee's proposal requiring that "(1) 

the personally disqualified lawyer had no substantial involvement in the matter."


d.
The "Saltzburg" Amendment:  Instead of narrowing the group of lateral 



attorneys whose conflicts with former clients can be cured by timely screening, 


the Saltzburg proposal increases the hiring firm's obligations to ensure that the 


screening procedures are adequate by adding to subparagraph (e)(2) of the 



Standing committee's proposal the obligation that the firm's notice state that upon 


request the firm will seek a judicial determination that screening is adequate to 


protect the interests of the former client.


e.
The "Fitzpatrick" Amendment:  The "Fitzpatrick" proposal would amend 



subparagraph (e)(2) of the Standing Committee's proposal to require the written 


notice to include a statement regarding the availability of judicial review and 


would add a clarification to proposed Comment [9] to clarify that the law firm in 


any such proceeding would have the burden of proving that no material 



confidential information relating to the former representation has been transmitted 

by the personally disqualified lawyer to other lawyers in the firm before 



implementation of the screening.  The Fitzpatick proposal also adds a new 



Comment [12] that would allow the law firm, the personally disqualified lawyer 


or an affected client to also seek court supervision to ensure that implementation 


of the screening procedures has occurred and that effective and actual compliance 


has been achieved.  

7.
To what extent can screening cure loyalty concerns? 

a.
Model Rule 1.10(a) includes a loyalty component.


b.
Are ethical walls intended to protect client loyalty as well as confidentiality in situations 


where the client's lawyer is substantially involved in representing the client and moves to 


the law firm on the other side of the case or client matter?  


c.
What is "side switching"?



(i)
According to one case, a "side-switching" attorney is one who formerly 




represented a client in a matter and subsequently undertakes representation, or 



affiliates himself with a firm who has undertaken representation, of an adversary 



in a related matter.  Grieg v. Macy's Northeast, 1 F.Supp.2d 397, 





401 (D.N.J. 198)  


d.
The ABA Ethics 2000 Commission proposed to amend Rule 1.10 to permit non-



consensual screening to remove imputation of lawyers who move laterally to a 



new firm.  The Commission's proposal was rejected by the ABA House of Delegates in 


2002.

8.
What form on non-consensual screening, if any, should be permitted?
8
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