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§ 8:1 Overview
The doctrine of “fair use” exempts certain unauthorized uses of

copyrighted material from infringement liability. The central con-
cept underlying the doctrine—an assessment of the “fairness” of the
use in question, based on a balancing of several factors—is inher-
ently subjective. As a result, what one judge in his or her personal
view regards as a “fair use” may sharply contrast with what another
(Keller/Cunard, Rel. #7, 12/05) 8–1
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judge down the hall may think. Because this area of copyright law is
fact-driven, it is often difficult to predict whether a “fair use” de-
fense will succeed or fail solely by reading the precedential tea
leaves.1 For that reason, the fair use doctrine consistently creates
difficult issues for you and your clients.

It is ironic, then, that “fair use” is the copyright issue most likely
to confront an average copyright user. Fair use issues arise in a wide
variety of everyday contexts, including the classroom, the board-
room, the record industry, the theater, and the movie industry. Even
posting a copy of a Dilbert cartoon in one’s workplace cubicle poten-
tially raises fair use issues.2 Typical fair use conflicts likely to arise
in practice include:

• copying for educational purposes both in the classroom
and the boardroom;3

• quoting from copyrighted sources in reporting, reviews,
and scholarly research;4
1. See, e.g., Wright v. Warner Books, Inc., 953 F.2d 731, 735 (2d Cir. 1991)
(noting “fact-driven” nature of a fair use determination).

2. See, e.g., Ringgold v. Black Entm’t Television, Inc., 126 F.3d 70, 74 (2d
Cir. 1997) (stating, in dictum, that posting a New Yorker cartoon on the
refrigerator implicates a copyright holder ’s exclusive rights, but also not-
ing that such use would be protected by fair use doctrine).

3. Princeton Univ. Press v. Mich. Document Servs., Inc., 99 F.3d 1381,
1390–91 (6th Cir. 1996) (en banc) (copy shop production of student
coursepacks not protected by fair use defense), cert. denied, 520 U.S. 1156
(1997); Am. Geophysical Union v. Texaco, Inc., 60 F.3d 913 (2d Cir. 1994)
(systematic copying of scientific articles by corporate researchers for archi-
val purposes not fair use), cert. dismissed, 516 U.S. 1005 (1995).

4. Compare L.A. News Serv. v. CBS Broad., Inc., 305 F.3d 924 (9th Cir.
2002) (Court TV’s unauthorized use of footage from Rodney King riots
was fair use, given its transformative nature due to editing for dramatic
effect and inclusion in video montage), with L.A. News Serv. v. KCAL-TV
Channel 9, 108 F.3d 1119 (9th Cir.) (TV news station’s unauthorized use
of footage from Rodney King riots raised genuine material factual issues as
to whether use was fair; fact that footage was used for news reporting not
dispositive of fair use when plaintiff ’s business was to provide news foot-
age to TV stations for a fee), cert. denied, 522 U.S. 823 (1997); Ty, Inc. v.
Publ’ns Int’l Ltd., 292 F.3d 512 (7th Cir. 2002) (collector ’s guide contain-
ing photographs of Beanie Babies was critical and evaluative, and consti-
tutes fair use; book containing pictures of entire collection with little
added commentary is not likely fair use), cert. denied, 537 U.S. 1110
(2003); Bill Graham Archives, LLC v. Dorling Kindersley Ltd., 386 F.
Supp. 2d 324 (S.D.N.Y. 2005) (using “thumbnail” sized reproductions of
concert posters in an illustrated biography of the Grateful Dead was fair
use); Kane v. Comedy Partners, 2003 U.S. Dist. LEXIS 18513, at *10–*12
(S.D.N.Y. Oct. 16, 2003) (brief clip of plaintiff ’s cable show to mock pub-
lic-access television programs was fair use because it constituted com-
8–2
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• uploading or downloading copyrighted material to or from
a website;5

• “sampling” copyrighted material in sound recordings or
including copyrighted material as scenery in a motion pic-
ture or theater set;6 and

• use of copyrighted material in a parody.7

§ 8:2 Weighing the Costs—How to Advise Clients
Given the subjective nature of the fair use doctrine, even in these

recurring situations, its exact contours are difficult to define pre-
cisely.8 In order to formulate the proper advice for clients with “fair
use” issues, it is important to weigh the costs of obtaining rights
from the copyright owner against the unavoidable uncertainties that
arise when asserting an intrinsically subjective and case-specific
“fair use” defense.

The saga of James Smith illustrates the dangers that may befall
those who wrongly predict that their actions are protected by the
“fair use” defense. Mr. Smith owned a company called “Michigan
Document Services,” whose business was devoted, in large part, to
preparing “coursepacks” for use by students at the University of
Michigan. Instead of paying licensing fees after the decision in Basic
Books, Inc. v. Kinko’s Graphics Corp.,9 Mr. Smith risked litigating
mentary and criticism); Williamson v. Pearson Educ., Inc., 60 U.S.P.Q.2d
(BNA) 1723, 1727–28 (S.D.N.Y. 2001) (clearly attributed quotations from
plaintiff ’s work on General George S. Patton were fair use in defendant’s
book); Video-Cinema Films, Inc. v. CNN, Inc., 60 U.S.P.Q.2d (BNA)
1415, 1422 (S.D.N.Y. 2001) (use of ten- to twenty-second clips from Rob-
ert Mitchum’s films in television obituaries was fair use). 

5. See infra note 8.
6. See id.
7. see infra section 8:5.5.
8. Compare, e.g., Religious Tech. Ctr. v. F.A.C.T.NET, Inc., 901 F. Supp.

1519, 1524–25 (D. Colo. 1995) (reproduction of copyrighted material in
computer format for private use and study protected by fair use doctrine),
with Religious Tech. Ctr. v. Netcom On-Line Communication Servs., Inc.,
907 F. Supp. 1361 (N.D. Cal. 1995) (intentional digitization of copy-
righted work with only minor critical commentary not a fair use); com-
pare also Jackson v. Warner Bros., Inc., 993 F. Supp. 585 (E.D. Mich.
1997) (use of copyrighted lithographs in motion picture deemed fair use),
with Ringgold v. Black Entm’t Television, Inc., 126 F.3d 70 (2d Cir. 1997)
(reversing grant of summary judgment in favor of television show that
used copyrighted “story quilt” as prop for television show).

9. Basic Books, Inc. v. Kinko’s Graphics Corp., 758 F. Supp. 1522 (S.D.N.Y.
1991) (preparation of coursepacks not fair use).
(Keller/Cunard, Rel. #7, 12/05) 8–3
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whether preparation of coursepacks under these circumstances con-
stituted a “fair use” of the copyrighted materials. He lost at the dis-
trict court level,10 but convinced a three-judge panel of the Sixth
Circuit to reverse.11 The Sixth Circuit agreed to rehear the case en
banc, and reversed the panel on the fair use question.12 The Circuit
then remanded to the district court for findings as to damages. One
may legitimately question whether, in light of the relative ease with
which rights to the works could have been cleared, the costs of liti-
gation were justified in this case.

Given the litigation uncertainties surrounding a “fair use” de-
fense (and quite apart from the ultimate merits of whether a given
use is fair), it may, as a practical matter, be cheaper to license than
to litigate. Even if the copyright owner refuses to license the work,
seeking a license as part of a good-faith effort to avoid litigation
should not weigh against a finding of fair use.13

§ 8:2.1 Fair Use Checklist
This chapter illustrates the common themes that courts consider

in determining whether a given use is “fair.” Measuring a proposed
use against these factors should give you and your client a yardstick
with which to assess the risks of relying on a “fair use” defense in a
given situation, or, conversely, of bringing an infringement claim
against a user who seeks the shelter of the “fair use” defense. In de-
termining whether a given use is “fair,” consideration should be giv-
en to the factors outlined in the checklist that follows. These factors
are then discussed in greater detail in the rest of the chapter.

❑ Does the use infringe on exclusive rights protected by a
valid copyright?

❑ Is the use of the work “commercial” or for nonprofit pur-
poses, such as criticism, commentary, education, or re-
porting?

❑ Is the use “transformative”—that is, does the use impart
some new expressive meaning by using the copyrighted
material—or is the use a naked copy of the original?
10. Princeton Univ. Press v. Mich. Document Servs., Inc., 855 F. Supp. 905
(E.D. Mich. 1994).

11. Princeton Univ. Press v. Mich. Document Servs., Inc., 74 F.3d 1512 (6th
Cir. 1996) (withdrawn as vacated).

12. Princeton Univ. Press v. Mich. Document Servs., Inc., 99 F.3d 1381 (6th
Cir. 1996) (en banc).

13. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 585 n.18 (1994). But
see L.A. News Serv. v. KCAL-TV Channel 9, 108 F.3d 1119, 1122 (9th
Cir.) (“fact that [defendant] KCAL had requested a license but had been
refused one” weighs against fair use because it indicates the knowing
exploitation of protected material), cert. denied, 522 U.S. 823 (1997).
8–4
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❑ Does the use impact an existing market for the copyright-
ed material, or one likely to be exploited in the future?

❑ How readily available is the original work (that is, is it an
out-of-print book or a current page from a website)?

❑ How much of the copyrighted material is being used?

❑ Is the use consistent with industry practices?

❑ Has the user acted in the good-faith belief that the use is
fair, or has the user knowingly infringed?14

§ 8:3 Basis of the Fair Use Doctrine
The fair use doctrine “creates a limited privilege in those other

than the owner of a copyright to use the copyrighted material in a
reasonable manner without the owner ’s consent.”15 It permits un-
authorized uses that otherwise would constitute infringement but
are deemed noninfringing because they advance the underlying con-
stitutional purpose of copyright law: to promote broad public avail-
ability of literature, music, and other arts. The constitutional
principle underlying fair use—that the balancing of interests em-
bodied in the copyright law requires that certain unauthorized uses
of copyrighted works be permitted—has been applied by courts
since the 1800s,16 although a “fair use” provision was not statutori-
ly adopted until the 1976 Act.

Section 107 of the Act, which is intended to codify the judicia-
ry’s historical approach to the fair use doctrine,17 provides that:
14. See NXIVM Corp. v. Ross Inst., 364 F.3d 471, 478 (2d Cir. 2004) (the
“propriety” of defendant’s conduct in a fair use analysis must be consid-
ered, but is not dispositive); MCA, Inc. v. Wilson, 677 F.2d 180, 183 (2d
Cir. 1981) (“The court may also consider whether the paraphrasing and
copying was done in good faith or with evasive motive.”); Bill Graham
Archives, LLC v. Dorling Kindersley Ltd., 386 F. Supp. 2d 324 (S.D.N.Y.
2005) (fact that defendants informed plaintiffs of intentions and made
efforts to license images shows good faith effort that weighs in favor of fair
use).

15. Fisher v. Dees, 794 F.2d 432, 435 (9th Cir. 1986).
16. The fair use doctrine is thought to have been enunciated for the first time

in the United States by Justice Story in Folsom v. Marsh, 9 F. Cas. 342
(C.C.D. Mass. 1841); see also Rogers v. Koons, 960 F.2d 301, 308 (2d Cir.)
(fair use doctrine is “of ancient lineage”), cert. denied, 506 U.S. 934
(1992).

17. See Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 549
(1985).
(Keller/Cunard, Rel. #7, 12/05) 8–5
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Notwithstanding the provisions of sections 106 and 106A, the
fair use of a copyrighted work, including such use by reproduc-
tion in copies or phonorecords or by any other means speci-
fied by that section, for purposes such as criticism, comment,
news reporting, teaching (including multiple copies for class-
room use), scholarship, or research, is not an infringement of
copyright. In determining whether the use made of a work in
any particular case is a fair use the factors to be considered
shall include—

(1) the purpose and character of the use, including
whether such use is of a commercial nature or is for
nonprofit educational purposes;

(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in

relation to the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or

value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a find-
ing of fair use if such finding is made upon consideration of all
the above factors.

§ 8:3.1 What Is the Purpose of the Fair Use Doctrine?
That certain fair uses of copyrighted materials should be encour-

aged flows naturally from the copyright law’s constitutional man-
date. Indeed, “[f]rom the infancy of copyright protection, some
opportunity for fair use of copyrighted materials has been thought
necessary to fulfill copyright’s very purpose, ‘[t]o promote the
Progress of Science and useful Arts.’”18 The fair use doctrine “per-
mits courts to avoid rigid application of the copyright statute when,
on occasion, it would stifle the very creativity which that law is de-
signed to foster.”19 New uses that otherwise would be precluded by
the author’s limited monopoly granted by the copyright law are per-
mitted when they are “fair” uses.

[A] Balance in Copyright Law
The fair use doctrine is a means of balancing “the interests of au-

thors and inventors in the control and exploitation of their writings
and discoveries on the one hand, and society’s competing interest
in the free flow of ideas, information, and commerce on the other
18. Campbell, 510 U.S. at 575 (citation omitted); see also Twin Peaks Prods.,
Inc. v. Publ’ns Int’l, Ltd., 996 F.2d 1366, 1374 (2d Cir. 1993) (key inquiry
under § 107 is whether the unauthorized use “advance[s] the interests
sought to be promoted by the copyright law”).

19. Stewart v. Abend, 495 U.S. 207, 236 (1990) (quoting Iowa State Univ.
Research Found. v. Am. Broad. Cos., Inc., 621 F.2d 57, 60 (2d Cir. 1980)).
8–6
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hand.”20 Put another way, the doctrine is a recognition that the mo-
nopoly granted by the copyright law should extend only so far as is
necessary to foster authors’ innovation and creativity.21 Limiting
copyright in this way preserves the incentive necessary to encourage
authors to create new works, while simultaneously encouraging still
other authors to make reasonable creative use of existing works.

[B] First Amendment Issues
The fair use doctrine serves the public interest in the reception

and dissemination of information.22 Accordingly, courts have held,
at least implicitly, that First Amendment concerns are relevant in
determining whether a use should be considered “fair.”23 Because
the doctrine accommodates First Amendment concerns,23.1 however,
most courts have not permitted defendants to raise the First
20. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 429
(1984).

21. “The monopoly privileges that Congress may authorize are neither unlim-
ited nor primarily designed to provide a special private benefit. Rather, the
limited grant is a means by which an important public purpose may be
achieved. It is intended to motivate the creative activity of authors and
inventors by the provision of a special reward, and to allow the public
access to the products of their genius after the limited period of exclusive
control has expired.” Id.

22. See, e.g., Iowa State Univ. Research Found. v. Am. Broad. Cos., Inc., 621
F.2d 57, 60 (2d Cir. 1980).

23. See Nat’l Rifle Ass’n v. Handgun Control Fed’n of Ohio, 15 F.3d 559, 562
(6th Cir.), cert. denied, 513 U.S. 815 (1994); L.A. News Serv. v. Tullo, 973
F.2d 791, 795 (9th Cir. 1992); Cable News Network, Inc. v. Video Moni-
toring Servs. of Am., Inc., 940 F.2d 1471 (11th Cir.), vacated, 949 F.2d
378 (11th Cir. 1991), dismissed as moot, 959 F.2d 188 (11th Cir. 1992);
Time, Inc. v. Bernard Geis Assocs., 293 F. Supp. 130 (S.D.N.Y. 1968); see
also Suntrust Bank v. Houghton Mifflin Co., 252 F.3d 1165 (11th Cir.
2001) (reversing the lower court’s rejection of fair use “parody” defense
and its grant of preliminary injunction as an unlawful prior restraint in
violation of the First Amendment). Bruce P. Keller and Jeffrey P. Cunard
represented VMS in the Video Monitoring Services litigation.

23.1. See Eldred v. Ashcroft, 537 U.S. 186, 219–20 (2003) (characterizing fair
use doctrine as a “built-in First Amendment accommodation” of the copy-
right law).
(Keller/Cunard, Rel. #7, 12/05) 8–7
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Amendment as an independent defense to copyright infringement,24

and the U.S. Supreme Court has rejected an argument for broaden-
ing the fair use defense in cases implicating the First Amendment.25

In Online Policy Group v. Diebold, Inc., the court determined
that the public interest warranted holding the unauthorized online
publication of internal emails a fair use.25.1 The defendant’s emails
discussed potential defects in its electronic voting machines, which
clearly was a matter of considerable public interest.25.2 Publication
of the emails was privileged as a fair use in light of the heightened
public interest in legitimate elections and the lack of any profit mo-
tive on the part of plaintiff.25.3 
24. See Twin Peaks Prods., Inc. v. Publ’ns Int’l, Ltd., 996 F.2d 1366, 1378 (2d
Cir. 1993) (rejecting contention that “the First Amendment is broader
than the fair use defense”); New Era Publ’ns Int’l v. Henry Holt & Co.,
873 F.2d 576, 584 (2d Cir. 1989) (“the fair use doctrine encompasses all
claims of first amendment in the copyright field”), cert. denied, 493 U.S.
1094 (1990); In re Aimster Copyright Litig., 334 F.3d 643, 656 (7th Cir.
2003) (rejecting argument that First Amendment required independent
review of injunction’s breadth, and quoting Eldred v. Ashcroft, 537 U.S.
186, 219 (2003): copyright law contains “built-in First Amendment
accommodations”), cert. denied, 540 U.S. 1107 (2004); see also Luck’s
Music Library, Inc. v. Ashcroft, 321 F. Supp. 2d 107, 1118–19 (D.D.C.
2004) (rejecting First Amendment challenge to the Uruguay Round Agree-
ments Act (URAA) because independent, First Amendment scrutiny
unnecessary when Congress has not altered “traditional contours of copy-
right protection”) (citing Eldred, 537 U.S. at 219–21), aff ’d sub nom.
Luck’s Music Library, Inc. v. Gonzales, 407 F.3d 1262 (D.C. Cir. 2005);
Golan v. Gonzales, 74 U.S.P.Q.2d (BNA) 1808 (D. Colo. 2005) (rejecting
First Amendment challenge to URAA); Kahle v. Ashcroft, 72 U.S.P.Q.2d
(BNA) 1888, 1900–01 (N.D. Cal. 2004) (rejecting First Amendment chal-
lenge to the Copyright Renewal Act).

25. Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 560
(1985) (First Amendment concerns adequately are addressed through the
idea/expression distinction, which encourages the free dissemination of
ideas; accordingly, no expansion of fair use doctrine needed where copy-
righted work involves public figure). But see Handgun Control Fed’n of
Ohio, 15 F.3d at 562 (“The scope of the fair use doctrine is wider when the
use relates to issues of public concern.”).

25.1. Online Policy Group v. Diebold, Inc., 337 F. Supp. 2d 1195, 1203 (N.D.
Cal. 2004).

25.2. Id. 1203–04.
25.3. Id. The court also stated that some of the emails were “not protected by

copyright” while other emails “may” be “subject to copyright protection.”
Properly understood, however, fair use only applies to a work that is sub-
ject to copyright protection. The doctrine excuses certain unauthorized
uses (that is, infringements) from liability. It does not, however, strip the
copyright from an otherwise protected work. 
8–8
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§ 8:4 What Are the Elements of the Fair Use Defense?
Section 107 of the 1976 Copyright Act includes both an intro-

ductory preamble, which sets forth examples of particular uses that
are likely to be deemed fair uses, and four specific but nonexclusive
factors to be considered as part of the “equitable rule of reason”26

that is the fair use analysis. Although a defendant need not prevail
on all four factors in order to establish the defense, each factor is to
be considered by the court.27

In Ty, Inc. v. Publications Int’l Ltd., however, the Seventh Circuit
departed markedly from the long line of cases that have held that
courts should consider all four factors.27.1 Instead, Judge Posner char-
acterized the first two factors as “empty,” concluded that the third
factor was inapplicable with respect to the photograph of a stuffed
toy, and stated that the fourth only “glances at” the all-important
distinction he drew between substitute copying, which impairs the
market for a work, and complementary copying, which does not. The
Seventh Circuit eschewed the traditional analysis of all four factors
in favor of asking the economic question of whether the defendant’s
use of the copyrighted work was no more than was needed for the de-
fendant to produce a “marketable” complementary product.27.2

Because the fair use exception is an affirmative defense, the party
asserting the exception bears the burden of persuasion at trial as to
all issues in the fair use analysis.28 Courts are split as to whether
26. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 448
(1984).

27. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 578 (1994).
27.1. Ty, Inc. v. Publ’ns Int’l Ltd., 292 F.3d 512 (7th Cir. 2002) (Posner, C.J.),

cert. denied, 537 U.S. 1110 (2003). Bruce P. Keller represented Ty, Inc. in
connection with its unsuccessful petition for a writ of certiorari in this
case.

27.2. Id. at 522–24. The case involved Publication Int’l Ltd.’s series of books
that served as guides for collectors of Beanie Babies stuffed animals. They
included unauthorized photographs of the animals, derivative works of
the copyrighted originals. Because the court did not believe the defendant
had, with regard to at least some of the book, copied more of the toys than
was necessary to produce a collector ’s guide, it reversed the district court’s
holding that the photos were not a fair use. See also Batesville Servs. v.
Funeral Depot, Inc., No. 1:02-cv-01011-DFH-TAB, 2004 U.S. Dist. LEXIS
24336, at *25–*26 (S.D. Ind. Nov. 10, 2004) (applying four statutory fac-
tors and Ty, Inc. “marketability test” to conclude that use was not fair
because it substituted for authorized use of plaintiff ’s photographs).

28. See Campbell, 510 U.S. at 590; Am. Geophysical Union v. Texaco, Inc.,
60 F.3d 913, 918 (2d Cir. 1994). Cf. Sobhani v. @radical.media, Inc., 257
F. Supp. 2d 1234, 1238–39 (C.D. Cal. 2003) (rejecting plaintiff ’s attempt
to invoke fair use as a “sword,” rather than as a defense to an infringe-
ment claim, in order to claim copyright in an otherwise unauthorized
derivative work).
(Keller/Cunard, Rel. #7, 12/05) 8–9
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the plaintiff or the defendant bears the burden on fair use at the pre-
liminary injunction stage. Some courts hold that the burden re-
mains on the defendant to establish that it is likely to prevail on the
affirmative defense of fair use because the defendant will bear the
burden at trial.28.1 Others hold that the plaintiff ’s burden of show-
ing a likelihood of success requires a likelihood of success not just
on the prima facie case but also against any affirmative defenses as
well, including fair use.28.2 The allocation of the burden can be criti-
cal because, at the preliminary stage, both sides may lack persuasive
evidence regarding the extent to which the defendant’s use will af-
fect the market for the plaintiff ’s original or derivative works,28.3 ar-
guably the single most important factor in the fair use analysis.28.4 

§ 8:4.1 Illustrative Purposes Set Out in Preamble to 
Section 107

Section 107 provides in its preamble that

the fair use of a copyrighted work, . . . for purposes such as
criticism, comment, news reporting, teaching (including mul-
tiple copies for classroom use), scholarship, or research, is not
an infringement of copyright.

The nonexclusive purposes listed in the preamble are illustrative
of uses that typically are fair.29 Uses not listed in the preamble—for
28.1. See, e.g., A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1014 n.3
(9th Cir. 2001) (declining to adopt defendant’s argument that burden of
proof on fair use lay with plaintiff at preliminary injunction stage where
record did not support fair use finding); Video Pipeline, Inc. v. Buena Vista
Home Entm’t, 192 F. Supp. 2d 321 (D.N.J. 2002) (burden of proof rests
with defendant); Hofheinz v. AMC Prods., Inc., 147 F. Supp. 2d 127, 137
(E.D.N.Y. 2001) (same); Columbia Pictures Indus., Inc. v. Miramax Films
Corp., 11 F. Supp. 2d 1179, 1189 (C.D. Cal. 1998) (same).

28.2. See, e.g., Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 1275
n.31 (11th Cir.), reh’g denied, 275 F.3d 58 (11th Cir. 2001) (“where a
prima facie fair use defense is presented,” plaintiff must demonstrate that
“the fair use factors are insufficient to support such a defense” in order to
show likelihood of success on the merits); Dr. Seuss Enters., L.P. v. Pen-
guin Books USA, Inc., 924 F. Supp. 1559, 1562 (S.D. Cal. 1996) (same),
aff ’d, 109 F.3d 1394 (9th Cir. 1997); Religious Tech. Ctr. v. Netcom On-
Line Communication Servs., 923 F. Supp. 1231, 1242 n.12 (1995) (same);
Ty, Inc. v. W. Highland Publ’g, Inc., No. 98 C 4091, 1998 U.S. Dist. LEXIS
15869, at *28 (N.D. Ill. Oct. 5, 1998) (same).

28.3. See, e.g., Columbia Pictures, 11 F. Supp. 2d at 1189 (effect on the market
factor weighed against a finding of fair use where defendants failed to
present any evidence on issue, even though court did not discuss any evi-
dence that market could be harmed).

28.4. See generally infra section 8:4.5.
29. 510 U.S. at 577–78 (examples listed in preamble are “illustrative and not

limitative”) (citations omitted).
8–10
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example, parody of a copyrighted work, use of a copyrighted work as
evidence in a legal proceeding29.1 or for comparative advertising29.2—
nonetheless may be deemed a noninfringing fair use.30

On the other hand, that the use arguably falls within one of the
purposes listed in the preamble does not automatically shield the
user from liability if the use does not otherwise pass muster under
the specific fair use factors.31 The court in Los Angeles Times v. Free
Republic,32 for example, squarely rejected a fair use defense despite
the defendant’s contention that its use was news-related.33 There,
the website operator had allowed subscribers to post stories from
various newspapers and then encouraged discussion fora to critique
the supposed biases of the articles’ authors.

The court rejected the defendant’s contention that, by encourag-
ing others to post criticism of the articles, its use was “transforma-
tive,” and therefore more likely to be considered fair.34 The court
also found that the use was commercial,35 and that the use, if per-
mitted, would impair the plaintiff ’s ability to license its works.36 Fi-
29.1. Bond v. Blum, 317 F.3d 385 (4th Cir. 2003) (fair use to use plaintiff ’s
copyrighted manuscript of autobiographical story about murdering his
father as evidence against him in child custody hearing).

29.2. See Sony Computer Entm’t Am., Inc. v. Bleem, 214 F.3d 1022 (9th Cir.
2000) (use of screen shots in comparative advertising); Triangle Publ’ns,
Inc. v. Knight-Ridder Newspapers, Inc., 626 F.2d 1171 (5th Cir. 1980)
(display of magazine cover).

30. See id.
31. Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 561

(1985) (“The fact that an article is arguably ‘news’ and therefore a produc-
tive use is simply one factor in a fair use analysis.”); L.A. News Serv. v.
Tullo, 973 F.2d 791, 797 (9th Cir. 1992) (same); Richard Feiner & Co. v.
H.R.I. Indus., Inc., 10 F. Supp. 2d 310, 313 (S.D.N.Y.) (rejecting as “frivo-
lous” defendant’s attempt to characterize as “newsworthy” and “informa-
tional” its unauthorized reproduction in Hollywood Reporter of still
photograph derived from Laurel and Hardy photoplay), adhered to on
reconsideration, No. 97 CIV. 4670 (RO), 1998 U.S. Dist. LEXIS 14719
(S.D.N.Y. Sept. 18, 1998).

32. L.A. Times v. Free Republic, 54 U.S.P.Q.2d (BNA) 1453 (C.D. Cal. 2000).
33. Cf. Byrne v. British Broad. Corp., 132 F. Supp. 2d 229, 234 (S.D.N.Y.

2001) (denying defendant BBC’s partial motion for summary judgment in
case involving BBC’s broadcasting of copyrighted song on television news
program, and stating that “[n]ot all unlicensed uses of copyrighted mate-
rial for inclusion in broadcasts that present material of interest to the pub-
lic are protected by the fair use doctrine, even if they are labeled ‘news
reporting’ by defendants”).

34. Free Republic, 54 U.S.P.Q.2d at 1464 (“[V]erbatim posting of plaintiffs’
articles is ‘more than necessary’ to further defendants’ critical purpose.”).

35. Id. at 1464–66.
36. Id. at 1468–72 (citing L.A. News Serv. v. Reuters Television Int’l, Ltd., 149

F.3d 987, 994 (9th Cir. 1998), cert. denied, 525 U.S. 1141 (1999)),
amended, reh’g en banc denied, 2003 U.S. App. LEXIS 20369 (9th Cir.
2003), cert. denied, 124 S. Ct. 2158 (2004). 
(Keller/Cunard, Rel. #7, 12/05) 8–11
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nally, although the court found that one factor—the factual nature
of the news reports that were copied—favored the defendant, all the
rest of the factors weighed against a finding of fair use.37

§ 8:4.2 Factor One: Type of Unauthorized Use
The first fair use factor set forth in section 107 requires consider-

ation of “[t]he purpose and character of the use, including whether
such use is of a commercial nature or is for nonprofit educational pur-
poses.” As the statutory language indicates, of particular importance
here is whether the use at issue is commercial. Although the com-
mercial nature of a use is not determinative,38 courts typically are less
willing to deem a use fair when it is commercial and profit-seeking in
nature.39 There is no bright-line rule as to the significance of a “com-
mercial” use; most activities involve some potential for compensa-
tion or financial reward. The relevant inquiry with respect to
commerciality is not simply “whether the sole motive of the use is
monetary gain but whether the user stands to profit from exploitation
of the copyrighted material without paying the customary price.”40

A use need not involve direct financial gain or payment to be
held “commercial.” For example, the Ninth Circuit in A&M
Records, Inc. v. Napster, Inc.,41 held that individual users who locat-
ed and swapped copyrighted songs and sound recordings by means
of an online service engaged in a commercial use, despite the ab-
sence of any payment to the individual users, because “repeated and
exploitative unauthorized copies of copyrighted works were made to
save the expense of purchasing authorized copies.”42 In another
case, the Ninth Circuit held that the unauthorized copying and dis-
tribution of approximately 30,000 copies of a spiritual text to fol-
lowers of a religious organization was not a fair use, in part because
the organization “profited” from the use by acquiring at no cost a
text essential to its observance and by attracting new church mem-
bers who contributed to the organization by tithing.43
37. Id.
38. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 584 (1994).
39. Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 562

(1985) (“The fact that a publication was commercial as opposed to non-
profit is a separate factor that tends to weigh against a finding of fair
use.”).

40. Id.
41. A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001).
42. Id. at 1015.
43. Worldwide Church of God v. Phila. Church of God, Inc., 227 F.3d 1110,

1117–18 (9th Cir. 2000), cert. denied, 532 U.S. 958 (2001). But see Mul-
cahy v. Cheetah Learning LLC, 2003 U.S. Dist. LEXIS 13893, at *11 (D.
Minn. July 28, 2003) (fair use found where exam preparation book was
educational in nature even though sold for a profit).
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Similarly, a company was held to make commercial use of a
pamphlet when it included a free copy with every computer it
sold.43.1 

In considering the “purpose and character” of the use under sec-
tion 107(1), courts also place great emphasis on whether a work is
“transformative”44—that is, whether the use “adds something new,
with a further purpose or different character, altering the first with
new expression, meaning, or message.”45 Such a work is a more
likely candidate for the fair use exception than one which, “[r]ather
than making some contribution of new intellectual value and there-
by fostering the advancement of the arts and sciences, . . . is likely
to be used simply for the same intrinsic purpose as the original.”46

This distinction is consistent with the constitutional purpose of the
copyright law: the encouragement of creativity.

Transformative uses have been held to include: a rap group’s
bawdy parody of a famous rock-and-roll ballad;47 the reprinting of
copyrighted modeling photographs of a Puerto Rican beauty queen
as part of an informative newspaper article;48 the use of photo-
graphs of Beanie Babies in an evaluative and critical collector ’s
guide;48.1 the use of ten- to twenty-second clips from a famous ac-
43.1. Compaq Computer Corp. v. Ergonome, Inc., 387 F.3d 403, 409 (5th Cir.
2004).

44. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994) (the “cen-
tral purpose” of the first § 107 inquiry is to determine if the use is “trans-
formative”); see also Pierre N. Leval, Toward a Fair Use Standard, 103
HARV. L. REV. 1105, 1111 (1990) (discussing the importance of “transfor-
mative” use in the fair use analysis).

45. Campbell, 510 U.S. at 579; cf. Tiffany Design, Inc. v. Reno-Tahoe Spe-
cialty, Inc., 55 F. Supp. 2d 1113 (D. Nev. 1999) (defendant’s digitally
altered aerial photographic image of Las Vegas was not a transformative
fair use of plaintiff ’s photographs, because defendant could show no “non-
exploitative, noncompetitive purpose”).

46. Am. Geophysical Union v. Texaco, Inc., 60 F.3d 913, 923 (2d Cir. 1994),
cert. dismissed, 516 U.S. 1005 (1995); see also Castle Rock Entm’t, Inc. v.
Carol Publ’g Group, Inc., 150 F.3d 132 (2d Cir. 1998) (fair use defense
rejected where defendant created trivia quiz book about television series,
“Seinfeld”).

47. Campbell, 510 U.S. at 569.
48. Nunez v. Caribbean Int’l News Corp., 235 F.3d 18, 23 (1st Cir. 2000); see

also Bill Graham Archives, LLC v. Dorling Kindersley Ltd., 386 F. Supp.
2d 324 (S.D.N.Y. 2005) (inclusion of “thumbnail” sized reproductions of
concert posters in illustrated biography of the Grateful Dead).

48.1. Ty, Inc. v. Publ’ns Int’l Ltd., 292 F.3d 512 (7th Cir. 2002), cert. denied,
537 U.S. 1110 (2003); see also NXIVM Corp. v. Ross Inst., 364 F.3d 471,
477–78 (2d Cir. 2004) (use of quotes from business-training-seminar
manuals transformative where websites contained critical analyses of
seminars).
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tor ’s films in for-profit television news reports of his death;48.2 the
display of “thumbnail” images of copyrighted photographs in search
engine results;48.3 and the use in a film documentary of a fifty-nine-
second clip from a 1950s “B” horror movie.49 Courts have rejected
claims of transformative use where defendants: displayed copyright-
ed eyewear in a magazine advertisement for clothing;50 retransmit-
ted copyrighted sound recordings in an online medium;51 created
and “streamed” movie trailers to online video retailers who paid in
proportion to their customers’ usage;51.1 used lengthy clips of Elvis
Presley performances in a purportedly biographical work;51.2 used a
song about an underground Irish nationalist group in a news story
about suspected Irish gunrunners;51.3 copied photographs from de-
sign books in creating a historical reference book of design pat-
terns;51.4 and reproduced animated television characters, without
additional text or commentary, in print magazines.52

Under this first factor, based on language in Harper & Row Pub-
lishers, Inc. v. Nation Enterprises,52.1 some courts will consider, as a
48.2. Video-Cinema Films, Inc. v. CNN, Inc., 60 U.S.P.Q.2d (BNA) 1415, 1420
(S.D.N.Y. 2001); see also L.A. News Serv. v. CBS Broad., Inc., 305 F.3d
924, 941–42 (9th Cir. 2002) (inclusion of a clip in video montage was
transformative, whereas rebroadcasts of three-second clip to promote
defendant’s coverage was a “less transformative use”).

48.3. Kelly v. Arriba Soft Corp., 336 F.3d 811 (9th Cir. 2003). But see Batesville
Servs. v. Funeral Depot, Inc., No. 1:02-cv-01011-DFH-TAB, 2004 U.S.
Dist. LEXIS 24336, at *21–*22 (S.D. Ind. Nov. 10, 2004) (no transforma-
tive use when high-resolution photographs were used by defendant).

49. Hofheinz v. AMC Prods., Inc., 147 F. Supp. 2d 127 (E.D.N.Y. 2001); see
also Hofheinz v. A&E Television Networks, 146 F. Supp. 2d 442, 448
(S.D.N.Y. 2001) (use of twenty seconds of film footage in biography of
actor was fair use).

50. Davis v. The Gap, Inc., 246 F.3d 152, 175 (2d Cir. 2001).
51. A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1015 (9th Cir. 2001).
51.1. Video Pipeline, Inc. v. Buena Vista Home Entm’t, 342 F.3d 191, 199 (3d

Cir. 2003) (distinguishing Kelly as clips not transformative and replaced
plaintiff ’s own market for trailers).

51.2. Elvis Presley Enters. v. Passport Video, 349 F.3d 622, 628–29 (9th Cir.
2003) (fair use unlikely where documentary included songs, photographs,
and largely uninterrupted clips from every televised Elvis performance). 

51.3. Byrne v. British Broad. Corp., 132 F. Supp. 2d 229 (S.D.N.Y. 2001).
51.4. Schiffer Publ’g, Ltd. v. Chronicle Books, LLC, 73 U.S.P.Q.2d (BNA) 1090,

1100 (E.D. Pa. 2004) (use not transformative because both books shared
the common purpose of informing designers, artists, and art enthusiasts
about patterns and fabrics).

52. Viacom Int’l Inc. v. Fanzine Int’l Inc., 56 U.S.P.Q.2d (BNA) 1363, 1367
(S.D.N.Y. 2000), permanent injunction, disgorgement of profits, statutory
damages and attorneys’ fees granted by 2001 Copyright L. Dec. (CCH)
¶ 28,297, 2001 WL 930248 (S.D.N.Y. 2001).

52.1. Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 562
(1985) (“Fair use presupposes ‘good faith’ and ‘fair dealing.,’” citing Time,
Inc. v. Bernard Geis Assocs., 293 F. Supp. 130, 146 (S.D.N.Y. 1968)).
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subfactor, the “propriety” of the actions of the alleged infringer, po-
tentially making a finding of fair use less likely where a copy of a
copyrighted work is purloined or where the putative infringer other-
wise acts in bad faith.52.2 There also are suggestions, however, that
the fair use analysis ought not to consider an alleged infringer's mo-
tives.52.3 

§ 8:4.3 Factor Two: Distinction Between Fanciful and 
Factual Copyrighted Works

“The law generally recognizes a greater need to disseminate fac-
tual works than works of fiction or fantasy,”53 and accordingly, a use
is more likely to be deemed fair when it is of a factual work as op-
posed to a fictional or creative work.54 Works that have been found
to be creative or imaginative under this factor include: sound re-
cordings of popular songs;55 a religious text that embodies “creativi-
ty, imagination and originality,” even though believers might regard
the work as “factual”;56 and a feature-length “B” horror film.57

In addition, the unpublished nature of a copied work may affect
a court’s fair use analysis. The U.S. Supreme Court has stated that
“[t]he scope of fair use is narrower with respect to unpublished
works”58 because an “author ’s right to control the first public ap-
52.2. See, e.g., NXIVM Corp., 364 F.3d at 477–78 (2d Cir. 2004) (considering
propriety of actions in fair use analysis); L.A. News Serv. v. KCAL-TV
Channel 9, 108 F.3d 1119, 1122 (9th Cir. 1997) (defendant’s conduct rel-
evant where defendant may have knowingly exploited a work that could
have been obtained for a fee). 

52.3. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 585 n.18 (1994)
(suggesting that extent to which “good faith” ought to be taken into
account in fair use analysis is unresolved); NXIVM Corp., 364 F.3d at 485
(fair use is a statutory “right” and alleged infringer ’s motive has “no ratio-
nal bearing” on analysis) (Jacobs, J., concurring). 

53. Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 563
(1985).

54. Stewart v. Abend, 495 U.S. 207, 237 (1990). See also Lexmark Int’l, Inc. v.
Static Control Components, Inc., 253 F. Supp. 2d 943, 961 (E.D. Ky.
2003) (fair use defense more likely to apply to computer programs because
they are essentially factual, utilitarian works that contain functional ele-
ments) (citing Sony Computer Entm’t, Inc. v. Connectix Corp., 203 F.3d
596, 603 (9th Cir.), cert. denied, 531 U.S. 871 (2000); Sega Enters. Ltd. v.
Accolade, Inc., 977 F.2d 1510, 1524–26 (9th Cir. 1992)).

55. Napster, Inc., 239 F.3d at 1016.
56. Worldwide Church of God v. Phila. Church of God, Inc., 227 F.3d 1110,

1118 (9th Cir. 2000), cert. denied, 532 U.S. 958 (2001).
57. Hofheinz v. AMC Prods., Inc., 147 F. Supp. 2d 127 (E.D.N.Y. 2001).
58. Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 564

(1985).
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pearance of his undisseminated expression will outweigh a claim of
fair use.”59 Responding to a trend in case law that appeared to be es-
tablishing a per se rule against fair use of unpublished works,60

Congress in 1992 added the following language to section 107 of
the Copyright Act: “The fact that a work is unpublished shall not it-
self bar a finding of fair use if such finding is made upon consider-
ation of all the [fair use] factors.”61 In the aftermath of this
amendment, some courts have dealt more flexibly with defenses of
fair use of unpublished works.62

§ 8:4.4 Factor Three: Amount of the Work That Can 
Be Used

Determination of the “amount and substantiality of the portion
used in relation to the copyrighted work as a whole” can involve
both qualitative and quantitative analysis. Although unauthorized
use of all, or a significant portion, of a work almost always will pre-
clude a finding of fair use,63 use of even a small portion of a work
may be deemed unfair if that portion constitutes the qualitative
“heart” of the work.64 In Harper & Row, for example, the defendant
magazine had “scooped” a competitor by printing unauthorized ex-
cerpts from former President Gerald Ford’s unpublished memoirs.
Even though the defendant had reproduced only 300 words from a
manuscript of 200,000 words, those excerpts, which recounted
Ford’s pardon of Richard Nixon, represented “essentially the heart”
of the manuscript.65 
59. Id. at 555.
60. See, e.g., Salinger v. Random House, Inc., 811 F.2d 90, 95 (2d Cir. 1987)

(holding that a biographer ’s substantial quotation and paraphrase from
unpublished letters that had been deposited in research archives were not
a fair use, and stating that “unpublished letters normally enjoy insulation
from fair use copying”), rev’g 650 F. Supp. 413 (S.D.N.Y. 1986), cert.
denied, 484 U.S. 890 (1987).

61. 17 U.S.C. § 107.
62. For a more detailed discussion of fair use of unpublished works, see sec-

tion 6:1.2[B][1].
63. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 449–50

(1984) (noting that, ordinarily, copying of entire work militates against
finding of fair use); Princeton Univ. Press v. Mich. Document Servs., Inc.,
99 F.3d 1381, 1389 (6th Cir. 1996) (en banc), cert. denied, 520 U.S. 1156
(1997); Merkos L’Inyonei Chinuch, Inc. v. Otsar Sifrei Lubavitch, Inc.,
319 F.3d 94 (2d Cir. 2002).

64. See Harper & Row, 471 U.S. at 564–65. But see Ty, Inc. v. Publ’ns Int’l
Ltd., 292 F.3d 512 (7th Cir. 2002) (suggesting that necessarily all of a
Beanie Baby must be used in a photo since “no one . . . wants a photo-
graph of part of a Beanie Baby”), cert. denied, 537 U.S. 1110 (2003).

65. Harper & Row, 471 U.S. at 564–65.
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Under this factor, the relevant inquiry is the amount of the copy-
righted work that has been borrowed relative to the overall size of
that work, and not in comparison to other material in the allegedly
infringing work. Thus, if the borrowed material makes up only a
relatively small portion of the alleged infringer ’s work, but consti-
tutes a substantial percentage of the infringed work, this factor is
more likely to cut against a finding of fair use.65.1 

§ 8:4.5 Factor Four: Impact on the Market for, or 
Value of, the Copyrighted Work

In Harper & Row, the U.S. Supreme Court indicated that the
fourth fair use factor is “undoubtedly the single most important ele-
ment of fair use,”66 although the Second Circuit has speculated that
the Supreme Court has abandoned this position.67 This factor re-
quires determination of the potential effect of the unauthorized use
on the market for the original work.67.1 Whether a challenged use is
commercial in nature again assumes importance in this context.
When a use is commercial, market harm is presumed and must be
rebutted by the defendant.68 This presumption, however, applies
only to instances of “mere duplication for commercial purposes.”69
65.1. See, e.g., NXIVM Corp. v. Ross Inst., 364 F.3d 471, 480 (2d Cir. 2004)
(fair use evaluation “plainly requires” analyzing portion in relation to the
copyrighted work, not the infringing work). It is the entirety of the copy-
righted work that is to be considered in this analysis. Accordingly, courts
are unlikely to credit arguments that individual chapters in a book consti-
tute entire works for fair use purposes. See, e.g., id. at 481 (rejecting argu-
ment that copying of individual “modules” from business-training-
seminar manual constituted copying of entire works). 

66. Id.
67. Am. Geophysical Union v. Texaco, Inc., 60 F.3d 913, 926 (2d Cir. 1994),

cert. dismissed, 516 U.S. 1005 (1995).
67.1. Where the “market” arguably harmed by use of advertising for compara-

tive purposes is the market for the advertised product, not that of the
copyrighted advertisement, this factor may weigh in defendant’s favor. See
Sony Computer Entm’t Am., Inc. v. Bleem, 214 F.3d 1022, 1029 (9th Cir.
2000).

68. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 591 (1994); Mich. Doc-
ument Servs., 99 F.3d at 1385–86. The defendant may be able to rebut the
presumption by showing the alleged infringement did not deprive the
plaintiff of any sales and, therefore, had no effect on the market. See, e.g.,
Compaq Computer Corp. v. Ergonome, Inc., 387 F.3d 403, 410–11 (5th
Cir. 2004) (where evidence showed that market for product diminished
before infringement began, jury reasonably could conclude that the
infringement had no impact). 

69. Campbell, 510 U.S. at 591.
(Keller/Cunard, Rel. #7, 12/05) 8–17
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A transformative use, even if commercial, does not warrant a pre-
sumption of market harm.70 At least one court has gone further,
reasoning that a transformative use may even improve the market
for the underlying work.70.1

In cases where market harm cannot be presumed, “[t]he burden
of proof as to market effect rests with the copyright holder.”71 The
relevant inquiry, as set forth by the U.S. Supreme Court, is whether,
if the challenged use “should become widespread, it would adversely
affect the potential market for the copyrighted work.”72 A use that
harms the market for the copyrighted work is one that might act as
a substitute for the original.73 Possible adverse effects on potential
markets for derivative works should be considered as well.74 Market
harm may also occur in markets that the plaintiff has not yet en-
tered or fully exploited. In the Napster case, for example, the Ninth
Circuit upheld the lower court’s finding of two distinct types of
market harm to the plaintiff record companies: (1) reduced CD
sales among college students and (2) “barriers to plaintiffs’ entry
into the market for the digital downloading of music.”75 Where a
work has no independent economic value, the fourth fair use factor
will tend to cut in defendant’s favor.75.1
70. Id.; Kelly v. Arriba Soft Corp., 336 F.3d 811, 818–22 (9th Cir. 2003) (con-
cluding that defendant’s “smaller lower-resolution images” of plaintiff ’s
images served “an entirely different function” and did not harm the mar-
ket for or value of the images); Video-Cinema Films, Inc. v. CNN, Inc., 60
U.S.P.Q.2d (BNA) 1415, 1420 (S.D.N.Y. 2001); see also Faulkner v. Nat’l
Geographic Soc’y, 294 F. Supp. 2d 523, 546–47 (S.D.N.Y. 2003) (where
defendant’s poster of past covers of National Geographic included plain-
tiff ’s photos, court found fair use because the reproductions of the photos
were “very small,” were included with “scores” of other photos, and the
poster—though promotional—had no detrimental market effect on
photos), aff ’d sub nom. Faulkner v. Nat’l Geographic Enters., Inc., 409
F.3d 26 (2d Cir. 2005). 

70.1. See Mulcahy v. Cheetah Learning, LLC, 2003 U.S. Dist. LEXIS 13893, at
*11 (D. Minn. July 28, 2003) (examination prep book prepared from a
book of industry standards may “improve the potential market” for the
original, expressly encouraging readers to purchase and study it).

71. Mich. Document Servs., 99 F.3d at 1385.
72. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 451

(1984).
73. Campbell, 510 U.S. at 591; see also Kelly, 336 F.3d at 821 (“thumbnails”

not a substitute for full-sized images; fair use found); Ty, Inc. v. Publ’ns
Int’l Ltd., 292 F.3d 517, 518 (7th Cir. 2002) (distinguishing between com-
plementary and substitutive copying), cert. denied, 537 U.S. 1110 (2003).

74. Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 568
(1985); Campbell, 510 U.S. at 591–93.

75. A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1016 (9th Cir. 2001).
75.1. See, e.g., Batesville Servs. v. Funeral Depot, Inc., No. 1:02-cv-01011-

DFH-TAB, 2004 U.S. Dist. LEXIS 24336, at *25 (S.D. Ind. Nov. 10, 2004)
(marketing photographs were distributed by plaintiff at no charge; fair use
defense nevertheless rejected).
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Finally, it is well accepted that if the work does not act as a sub-
stitute for, but instead effectively criticizes, the original, that use
will not be considered as inflicting “market harm” for purposes of
fair use. Even though, in practical terms, the critique may have dev-
astating effects on a work’s marketability, that is a consequence of
robust First Amendment debate, and is not the type of harm cogni-
zable under copyright, to be taken into account in weighing the
fourth fair use factor.75.2 

§ 8:5 How Have Specific Instances of the Fair Use 
Defense Been Resolved?

§ 8:5.1 Off-Air Taping

[A] Home Taping for Private Use
In Sony Corporation of America v. Universal City Studios, Inc.,

the U.S. Supreme Court held that the videotaping of television
broadcasts for private home use is a permissible fair use. The Court
relied on the district court’s factual findings indicating that “the av-
erage member of the public uses a VTR principally to record a pro-
gram he cannot view as it is being televised and then to watch it
once at a later time[, a] practice known as ‘time-shifting.’”76 After
quickly running through the first three fair use factors,77 the Court
75.2. See Campbell, 510 U.S. at 591–92 (“when a lethal parody, like a scathing
theater review, kills demand for the original, it does not produce a harm
cognizable under the Copyright Act”); NXIVM Corp. v. Ross Inst., 364
F.3d 471, 482 (2d Cir. 2004) (“If criticisms . . . kill the demand for plain-
tiffs’ service, that is the price that, under the First Amendment, must be
paid in the open marketplace for ideas.”); New Era Publ’ns Int’l v. Carol
Pub. Group, 904 F.2d 152, 160 (2d Cir. 1990) (harm caused by a “devas-
tating critique” that “diminished sales by convincing the public that the
original work was of poor quality” is not “within the scope of copyright
protection,” quoting Consumers Union of United States, Inc. v. Gen. Sig-
nal Corp., 724 F.2d 1044, 1051 (2d Cir. 1983)).

76. Sony, 464 U.S. at 421; see also id. at 423 (surveys conducted by both par-
ties indicate that primary use of machines was for time-shifting).

77. The Court first noted that “time-shifting for private home use must be
characterized as a noncommercial, nonprofit activity.” Id. at 449. With
respect to the second and third factors, the Court held that “when one
considers the nature of a televised copyrighted audiovisual work, and that
time-shifting merely enables a viewer to see such a work which he had
been invited to witness in its entirety free of charge, the fact that the
entire work is reproduced . . . does not have its ordinary effect of militat-
ing against a finding of fair use.” Id. at 449–50 (citation and footnote
omitted).
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focused on the fourth. It emphasized that “a use that has no de-
monstrable effect upon the potential market for, or the value of, the
copyrighted work need not be prohibited in order to protect the au-
thor ’s incentive to create.”78 Because the use at issue was noncom-
mercial, the Court held, the burden was on plaintiffs to establish
“either that the particular use is harmful, or that if it should be-
come widespread, it would adversely affect the potential market for
the copyrighted work.”79 Relying on the district court’s findings that
plaintiffs had failed to establish past harm from time-shifting and
that future harms claimed by plaintiffs were only “speculative,”80

the Court concluded that this burden had not been satisfied.81

The next generation of video recording devices—personal video
recorders—were the subject of a suit by the television and motion
pictures industries.81.1 The suit challenged the devices’ ability to re-
produce and distribute, without express authorization from the
copyright owners, digital copies of television programming in ways
that allow viewers to:

(i) skip over or delete commercials;

(ii) sort or organize the recordings of programs that they had
made; and

(iii) distribute digital copies of the programming via the Internet
to others owning same-format devices.

The plaintiffs alleged that these features, and the defendants’
post-sale relationship with the consumer, distinguish the devices
from the “much simpler technology” used to copy broadcast televi-
sion programming in the Supreme Court’s Betamax decision.81.2
78. Id. at 450.
79. Id. at 451.
80. Id. at 454.
81. Sony did not address the question of home audio recording for private use.

The reasoning underlying the majority opinion, however, readily applies
to such recording done for time-shifting purposes. Moreover, legislative
history accompanying enactment in 1971 of the provision extending copy-
right protection to sound recordings includes statements indicating that
home audio recording was thought at that time to constitute fair use, see
H.R. REP. NO. 47, 92d Cong., 1st Sess. 7 (1971); 117 CONG. REC.
H34,748–49 (daily ed. Oct. 4, 1971), although the reports accompanying
the 1976 Act omit this language, see H.R. REP. NO. 1476, 94th Cong., 2d
Sess. 66 (1976) (“House Report”). Finally, home audio recording with digi-
tal audio tape recorders (DAT) is expressly authorized in the Audio Home
Recording Act. See section 9:2.2.

81.1. Paramount Pictures Corp. v. RePlayTV, Inc., 298 F. Supp. 2d 921 (C.D.
Cal. 2004) (dismissing device owners’ claims against copyright owners for
declaratory relief as moot). 

81.2. See Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417
(1984).
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The suit was dismissed after the defendant-manufacturer filed for
bankruptcy and its successor removed some of the disputed features
from new models of the recorder.

[B] Taping for Public Use
Although the U.S. Supreme Court has endorsed private home

taping of audiovisual works, it has not addressed taping of such
works for public use. In Encyclopædia Britannica Educational Corp.
v. Crooks,82 however, a district court held that large-scale off-air
copying of audiovisual works by a nonprofit corporation did not
constitute fair use, even though the copies were used for education-
al purposes. The defendants, a cooperative created to provide educa-
tional services to a number of school districts and over 100
affiliated schools, videotaped plaintiffs’ copyrighted audiovisual
works shown on a local public television station. Defendants main-
tained a library of these videotapes and provided copies on request
to teachers, who used them in the classroom. Focusing on the possi-
bility of market harm, the court held that defendants’ videotape
practices interfered with the marketability of plaintiffs’ works in
videotape format.83 Were the large-scale copying undertaken by de-
fendants permitted, the court found, the incentive for educational
institutions to license plaintiffs’ works or to pay for videotape copies
of those works would be virtually eliminated.84

Although the Encyclopædia Britannica decision was rendered be-
fore that of the Supreme Court in Sony, the two are not inconsis-
tent. Unlike in Sony, the potential for market harm was clear in
Encyclopædia Britannica, even though the defendants assertedly
had copied plaintiffs’ works only for time-shifting purposes.

§ 8:5.2 Fair Use of Digital Audio Files
Digital music compression algorithms, such as MP3, allow digi-

tal music files to be downloaded and stored on a computer user ’s
hard drive with relative speed and ease.85 This has resulted in an in-
creasing number of websites that provide computer users with the
ability to access, listen to and copy those files.
82. Encyclopædia Britannica Educ. Corp. v. Crooks, 542 F. Supp. 1156
(W.D.N.Y. 1982).

83. Id. at 1169.
84. Id. at 1169–70.
85. See Recording Indus. Ass’n of Am. v. Diamond Multimedia Sys., Inc., 180

F.3d 1072, 1073–74 (9th Cir. 1999) (“[V]arious compression algorithms
(which make an audio file ‘smaller ’ by limiting the audio bandwidth) now
allow digital audio files to be transferred more quickly and stored more
efficiently.”).
(Keller/Cunard, Rel. #7, 12/05) 8–21
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Inasmuch as MP3 files (1) may be copied serially without a
marked decrease in audio quality and (2) do not contain any code to
prevent such serial copying, “[b]y most accounts, the predominant
use of MP3 is the trafficking in illicit audio recordings.”86 A number
of lawsuits have been filed against these sites, claiming that the
websites’ role in facilitating the copying of MP3 files is actionable
under the Copyright Act.

In MPL Communications, Inc. v. MP3.com, Inc. and UMG Re-
cordings, Inc. v. MP3.com, Inc., music publishers and the recording
industry, respectively, sued MP3.com, Inc. for direct copyright in-
fringement.87 MP3.com admitted to making copies of audio CDs in
MP3 format (a process called “ripping”) and storing them on a cen-
tral server. End-users then could access these centrally stored files
by logging on to the MP3.com website and placing an audio CD
into their computer ’s CD-ROM drive. If the CD was one of the
80,000 or so that MP3.com had “ripped” onto its servers, the end-
user could store the files in his or her own “locker” and listen to
them from any computer terminal with Internet access. The court
granted summary judgment to the recording industry plaintiffs. The
court dismissed MP3.com’s argument that its service was “the func-
tional equivalent” of storing its subscribers’ CDs, a service the opin-
ion tacitly assumed would be fair use if performed by the end-user.88

The court then went on to analyze whether MP3.com’s unautho-
rized copying would be excused under the fair use doctrine. The
MP3.com court found that the use was commercial,89 nontransfor-
mative,90 and made use of the entirety of the works, that the works
were artistic, and that the use, on its face, “invade[d] plaintiffs’ stat-
utory right to license their copyrighted sound recordings to others
for reproduction.”91
86. Id. at 1074.
87. See UMG Recordings, Inc. v. MP3.com, Inc., 92 F. Supp. 2d 349 (S.D.N.Y.

2000); MPL Communications, Inc. v. MP3.com, Inc., No. 00 Civ. 1979
(JSR) (S.D.N.Y. complaint filed Mar. 14, 2000; stipulation and order of
dismissal, following settlement, filed Jan. 3, 2001).

88. UMG Recordings, 92 F. Supp. 2d at 350.
89. Id. at 351 (“[W]hile subscribers to My.MP3.com are not currently charged

a fee, defendant seeks to attract a sufficiently large subscription base to
draw advertising and otherwise make a profit.”).

90. Id. (“[A]lthough defendant recites that My.MP3.com provides a transfor-
mative ‘space shift’ by which subscribers can enjoy the sound recordings
contained on their CDs without lugging around the physical discs them-
selves, this is simply another way of saying that the unauthorized copies
are being retransmitted in another medium—an insufficient basis for any
legitimate claim of transformation.”).

91. Id. at 352.
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Several lawsuits also were filed by music interests against anoth-
er digital music website located at www.napster.com. These suits al-
leged that the Napster website, which permitted individual users to
locate and swap MP3 audio files by scanning the hard drives of oth-
er users who were logged onto the website at any moment, contrib-
uted to the illegal copying of copyrighted musical works and was
therefore indirectly liable for infringement.92

The Ninth Circuit in Napster categorically rejected the defenses
offered by the defendant online service. To Napster ’s assertion that
its service provided a means of “sampling,” whereby individual us-
ers could download music prior to making purchase decisions, the
court replied that this use was commercial because the plaintiff
record companies charge a royalty fee for use of samples on legiti-
mate retail Internet sites and tightly regulate the length and num-
ber of plays for song samples.93 To Napster ’s argument that it
offered a means of “space-shifting” by which users could download
music they already owned, the court responded that, unlike the
“time-shifting” approved in Sony or the “space-shifting” condoned
in dictum in RIAA v. Diamond Multimedia Systems, Inc.,94 Napster
users engaged in unauthorized distributions of plaintiffs’ works to
the general public.95 Finally, to Napster ’s allegation that its service
resulted in increased CD sales to the plaintiffs, the court retorted
that “[i]ncreased sales of copyrighted material attributable to unau-
thorized use should not deprive the copyright holder of the right to
license the material. Nor does [the alleged] positive impact in one
market, here the audio CD market, deprive the copyright holder of
the right to develop identified alternative markets, here the digital
download market.”96
92. A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1012–13 (9th Cir.
2001); Metallica v. Napster, Inc., No. C 00-4068 MHP, 2001 WL 777005
(N.D. Cal. Mar. 05, 2001). The Metallica lawsuit also named several
prominent universities, including Yale, for “encourag[ing] its students to
pirate” musical works via university-controlled computer systems. Yale
and the other universities were dropped from the suit after either blocking
Napster from being accessed by students or restricting access.

93. Napster, Inc., 239 F.3d at 1018. Cf. Bridgeport Music, Inc. v. Dimension
Films, 383 F.3d 390, 398–99 (6th Cir. 2004) (establishing bright-line rule
prohibiting digital sound sampling absent a license; fair use defense not
expressly raised or considered).

94. RIAA v. Diamond Multimedia Sys., Inc., 180 F.3d 1072, 1079 (9th Cir.
1999). See also In re Aimster Copyright Litig., 334 F.3d 643, 652–53 (7th
Cir. 2003) (citing Diamond Multimedia in support of suggestion that
space-shifting of music already owned by the user might be fair use
because it is analogous to the time-shifting held fair in the Supreme
Court’s Betamax decision), cert. denied, 540 U.S. 1107 (2004).

95. Napster, Inc., 239 F.3d at 1019.
96. Id. at 1018.
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§ 8:5.3 Reverse Engineering
The rise of the computer software industry has raised questions

concerning the application of the fair use doctrine to reverse engi-
neering. Also known as disassembly or decompilation, reverse engi-
neering assumes importance in the computer software context
because of the otherwise inscrutable nature of computer programs.
Computer programs are distributed to the public in the form of “ob-
ject code,” a series of ones and zeros that are virtually unreadable by
humans. Because most humans cannot read this object code, they
“often cannot gain access to the unprotected ideas and functional
concepts contained in object code without disassembling that
code—that is, making copies.”97 In order to “reverse engineer” a
computer program, a programmer, through disassembly or decompi-
lation of the object code, produces the program’s “source code”—the
program’s road map, which is readable by humans. In this respect,
computer programs are wholly unlike most other literary works
whose underlying unprotectible ideas and processes may be uncov-
ered by casually examining the works’ manifest expression. This
special feature of computer programs has been the key to fair use
litigation concerning reverse engineering. The leading decisions in
this area are Atari Games Corp. v. Nintendo of America, Inc.,98 Sega
Enterprises Ltd. v. Accolade, Inc.,99 and Sony Computer Entm’t, Inc.
v. Connectix Corp.,100 all of which held that reverse engineering is a
fair use when undertaken to discover the program’s underlying
ideas.

Atari, the earliest-decided case, required the Federal Circuit to
determine whether defendant Nintendo’s reverse engineering of an
Atari program was a fair use. Although the court ultimately held
that it was not, that holding rested on the court’s finding that Nin-
tendo had violated Copyright Office regulations in securing a copy
of the Atari source code. The court was clear, however, that the “‘re-
verse engineering’ process, to the extent untainted by the . . . copy
purloined from the Copyright Office, qualified as a fair use.”101 Re-
lying on the examples set forth in the preamble to section 107, the
97. Sega Enters. Ltd. v. Accolade, Inc., 977 F.2d 1510, 1525 (9th Cir. 1992)
(citation omitted).

98. Atari Games Corp. v. Nintendo of Am., Inc., 975 F.2d 832 (Fed. Cir.
1992).

99. Sega Enters. Ltd. v. Accolade, Inc., 977 F.2d 1510 (9th Cir. 1992).
100. Sony Computer Entm’t, Inc. v. Connectix Corp., 203 F.3d 596 (9th Cir.)

(intermediate copying of computer code in connection with development
of a video game system that emulated plaintiff ’s system to allow play on a
regular computer was a fair use), cert. denied, 531 U.S. 871 (2000).

101. Atari, 975 F.2d at 844.
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court noted that activities undertaken to “permit public understand-
ing and dissemination of the ideas, processes, and methods of oper-
ation in a work” generally are fair uses.102 Similarly, turning to the
second fair use factor, the court held that “[w]hen the nature of a
work requires intermediate copying to understand the ideas and
processes in a copyrighted work, that nature supports a fair use for
intermediate copying. Thus, reverse engineering object code to dis-
cern the unprotectible ideas in a computer program is a fair use.”103

The Ninth Circuit employed similar reasoning in finding the re-
verse engineering at issue in Sega Enterprises to be a fair use of the
copyrighted program. Analyzing the four fair use factors, the court
focused on the second, noting its importance to the inquiry in the
reverse engineering context.104 The court emphasized that the de-
fendant would not be able to understand the functional require-
ments for compatibility with plaintiff Sega’s video game console, or
to produce its own video game cartridges for use with that console,
without disassembling the object code of the plaintiff ’s video game
cartridges. Moreover, “[i]f disassembly of copyrighted object code is
per se an unfair use, the owner of the copyright gains a de facto mo-
nopoly over the functional aspects of his work—aspects that were
expressly denied copyright protection by Congress.”105 Accordingly,
the court held, “where disassembly is the only way to gain access to
the ideas and functional elements embodied in a copyrighted com-
puter program and where there is a legitimate reason for seeking
such access, disassembly is a fair use of the copyrighted work, as a
matter of law.”106

In Sony Computer Entertainment, Inc. v. Connectix Corp.,107 the
Ninth Circuit extended the Sega holding to other forms of reverse
engineering that require intermediate copying. In Connectix Corp.,
the defendant had made a copy of the Basic Input/Output System
(BIOS) contained on a chip within the Sony PlayStation, placed the
copied BIOS onto the RAM memory of the defendant’s computers,
and observed the operation of the program through the use of hard-
ware that simulated the functioning of the PlayStation. The court
declined to draw a distinction between these types of “observation-
al” reverse engineering techniques and the “disassembly” tech-
niques it had sanctioned in Sega.108 In either case, the court
102. Id. at 843.
103. Id.
104. Sega, 977 F.2d at 1522.
105. Id. at 1526.
106. Id. at 1527–28.
107. Sony Computer Entm’t, Inc. v. Connectix Corp., 203 F.3d 596 (9th Cir.),

cert. denied, 531 U.S. 871 (2000).
108. Id. at 603–04.
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concluded, the intermediate copying was “necessary to gain access
to the unprotected functional elements within the program” and
therefore protected by fair use, particularly where, as here, the re-
sulting computer program was “modestly transformative” and, be-
cause it emulated the functions of a Sony PlayStation console on an
ordinary personal computer, served as a “legitimate competitor” of
the Sony product.109

Concerned with the judicial trend that reverse engineering of
computer programs may qualify as fair use, software developers and
sellers increasingly are inclined to use “shrink-wrap” licenses with
provisions that prohibit all reverse engineering activities. These pro-
visions raise the question of whether such contractual clauses are
enforceable, or whether they are preempted under section 301 of the
Act because they arguably collide with statutorily permitted fair us-
es.109.1 In Bowers v. Baystate Technologies, Inc.,109.2 the Federal Cir-
cuit relied on ProCD, Inc. v. Zeidenberg109.3 to hold that shrink-
wrap license agreements that prohibit reverse engineering of soft-
ware products are valid and not preempted by the Copyright Act.

§ 8:5.4 Search Engines
In order to assist users in locating information on the Internet,

the operators of “search engines” may make copies of certain con-
tent of the websites it indexes. In Ticketmaster Corp. v. Tick-
ets.com, Inc.,109.4 defendant operated an online service that allowed
users to search for and purchase tickets to a variety of events. De-
fendant’s automated “robots” crawled Ticketmaster ’s website, made
temporary copies of Ticketmaster Web pages, extracted factual in-
formation about events from the pages, and then discarded the re-
maining information. The factual information extracted from the
pages was then formatted according to Tickets.com’s specifications
and displayed on its website. The court found the situation analo-
109. Id. at 603, 607–08. But see Lexmark Int’l, Inc. v. Static Control Compo-
nents, Inc., 253 F. Supp. 2d 943, 959–62 (E.D. Ky. 2003) (finding defen-
dant’s “wholesale copying” and incorporation of plaintiff ’s toner loading
program into its competing microchip did not constitute fair use).

109.1. See section 11:3.3 (discussing federal law preemption of state-law claims).
109.2. Bowers v. Baystate Techs., Inc., 320 F.3d 1317, 1324 (Fed. Cir. 2003). See

also Davidson & Assocs., Inc. v. Internet Gateway, 334 F. Supp. 2d 1164,
1181 (E.D. Mo. 2004) (relying on Bowers in holding that end users who
agreed to “click-thru” license and terms of use waived their fair-use
defense to reverse-engineer video game software), aff ’d sub nom. David-
son & Assocs. v. Jung, 422 F.3d 630 (8th Cir. 2005).

109.3. ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996).
109.4. Ticketmaster Corp. v. Tickets.com, Inc., No. CV99-7654-HLH(VBKx),

2003 U.S. Dist. LEXIS 6483, 2003-1 Trade Cases (CCH) ¶ 74,013 (C.D.
Cal. Mar. 7, 2003).
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gous to the reverse-engineering of software, and held that tempo-
rarily copying a Web page in order to extract uncopyrightable facts is
a fair use.109.5 Applying the four fair-use factors, the court found
that Tickets.com’s commercial use of the pages weighed against a
finding of fair use. The remaining factors, however, weighed in favor
of fair use.109.6 In Kelly v. Arriba Soft Corp.,110 the defendant operat-
ed a visual search engine. It retrieved photographic images from
websites and created an index of “thumbnail” versions of the imag-
es, and their URL addresses, in response to end users’ search re-
quests. Clicking on the links provided by the search engine brought
users to the image on the indexed site. In a decision with significant
implications for the evolution of websites, the Ninth Circuit, on re-
hearing, concluded that the reproduction and display, in thumbnail
size, of the plaintiffs’ images was a fair use.111 The Ninth Circuit
found that the use of thumbnails was transformative because the
thumbnail images are used as a tool for cataloguing the Internet.112

Thumbnails “would not be a substitute for the full-sized images be-
cause the thumbnails lose their clarity when enlarged.”113 In its pri-
or opinion, which was withdrawn, the Ninth Circuit held that the
display of full-sized versions of the images was not fair use,114 but
the decision on rehearing reversed the district court’s grant of sum-
mary judgment on that issue and remanded it, because the district
court erred in ruling on the issue when it had not been raised by the
plaintiff.114.1
109.5. Id. at *16–*19. 
109.6. Id. See also Nautical Solutions Mktg., Inc. v. Boats.com, No. 8:02-cv-760-

T-23TGW, 2004 U.S. Dist. LEXIS 6304, at *7–*9 (M.D. Fla. Apr. 1, 2004)
(“momentary copying” to extract facts not protected by copyright law is
fair use).

110. Kelly v. Arriba Soft Corp., 77 F. Supp. 2d 1116 (C.D. Cal. 1999), aff ’d in
part, rev’d in part, 336 F.3d 811 (9th Cir. 2003).

111. 336 F.3d at 818–22.
112. Id. at 819 (“Arriba’s use of the images serves a different function than

Kelly’s use—improving access to information on the internet versus artis-
tic expression”).

113. Id. at 821.
114. Kelly v. Arriba Soft Corp., 280 F.3d 934, 947–48 (9th Cir. 2002).
114.1. 336 F.3d at 822. Cf. Batesville Servs. v. Funeral Depot, Inc., No. 1:02-cv-

01011-DFH-TAB, 2004 U.S. Dist. LEXIS 24336, at *21–*22 (S.D. Ind.
Nov. 10, 2004) (distinguishing Kelly where photographs were high-resolu-
tion and could serve as substitutes for plaintiffs’ photographs).
(Keller/Cunard, Rel. #7, 12/05) 8–27
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§ 8:5.5 Parodies
Although parody is not one of the examples of typical fair uses

listed in the preamble to section 107,115 the U.S. Supreme Court
confirmed in Campbell v. Acuff-Rose Music, Inc.116 that parody
nonetheless may constitute a fair use. The standard four-factor
analysis applies to parodies just as to any other potentially fair uses,
and there can be no presumption that parodies generally are or are
not fair.117 The special nature of parodies, however, may in some
cases make a finding of fair use more likely.

An important threshold question in cases where a defense of fair
use by parody is asserted is whether the work is in fact a parody.118 In
Campbell, the Supreme Court defined parody as a humorous form of
comment or criticism. The essential quality of a parody is that it
“comment[]s on the original or criticiz[es] it, to some degree.”119

For the purposes of copyright law, the nub of the definitions,
and the heart of any parodist’s claim to quote from existing
material, is the use of some elements of a prior author ’s com-
position to create a new one that, at least in part, comments
on that author’s works.120

The Court distinguished between parody, which takes aim at the
copyrighted work, and satire, which borrows from the copyrighted
work but aims at some other target.121
115. But see House Report at 65 (noting that the Register of Copyright’s 1961
Report gave as an example of fair use “use in a parody of some of the con-
tent of the work parodied”).

116. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994).
117. Id. at 581.
118. Id. at 582 (“The threshold question when fair use is raised in defense of

parody is whether a parodic character may reasonably be perceived.”)
(footnote omitted).

119. Id. at 583.
120. Id. at 580.
121. “Parody needs to mimic an original to make its point, and so has some

claim to use the creation of its victim’s (or collective victims’) imagina-
tion, whereas satire can stand on its own two feet and so requires justifi-
cation for the very act of borrowing.” Id. at 580–81 (footnote omitted); see
also Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc., 109 F.3d 1394,
1400–01 (9th Cir.) (holding that a work that broadly mimicked Dr. Seuss’s
The Cat in the Hat was not a parody of that work, but instead a satire of
the O.J. Simpson murder trial and related events), cert. dismissed, 521
U.S. 1146 (1997); Rogers v. Koons, 960 F.2d 301, 310 (2d Cir.) (“the cop-
ied work must be, at least in part, an object of the parody”), cert. denied,
506 U.S. 934 (1992); Lucasfilm Ltd. v. Media Mkt. Group, Ltd., 182 F.
Supp. 2d 897 (N.D. Cal. 2002) (denying preliminary injunction; animated
pornographic film “Starballz” likely a parody of famous “Star Wars”).
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That a work is indeed a parody—a humorous criticism of or
comment on the copyrighted work122—can have significant implica-
tions for analysis of the four section 107 factors, and in particular
the first, “the purpose and character of the use.” As the Court em-
phasized in Campbell, “the more transformative the new work, the
less will be the significance of other factors, like commercialism,
that may weigh against a finding of fair use.”123 Accordingly, a paro-
dy’s potential to “provide social benefit, by shedding light on an ear-
lier work, and, in the process, creating a new one,” may outweigh
the fact that the parody is commercial in nature.124 In Campbell, for
example, the Court rejected the proposition that the parody—a rap
version of the popular Roy Orbison rendition of “Oh, Pretty Wom-
an”—was presumptively unfair because of its commercial nature.
Rather, the Court emphasized, the significance of a commercial use
will vary depending on the context125 and likely will be minimal in
the case of a transformative parody.

As for the second fair use factor, the Court emphasized in Camp-
bell that the distinction between factual and creative works is not
“ever likely to help much in separating the fair use sheep from the
infringing goats in a parody case, since parodies almost invariably
copy publicly known, expressive works.”126 Thus, the Court in
Campbell virtually ignored the fact that the copyrighted work tar-
geted by the parody was creative and expressive.127

As to the third factor—“the amount and substantiality used in
relation to the copyrighted work as a whole”—the parodic nature of
a use is significant because “the extent of permissible copying varies
122. Although humor is the sword of the parodist, that a parody’s attempts at
humor may fail, or offend standards of good taste, does not alter the
parodic character of the work. Campbell, 510 U.S. at 582–83.

123. Id. at 579; Mattel, Inc. v. Walking Mountain Prods., 353 F.3d 792, 806
(9th Cir. 2003) (defendant’s series of “Food Chain Barbie” photographs
juxtaposing nude Barbie dolls with vintage kitchen appliances was highly
transformative parody protected by fair use); Mattel, Inc. v. Pitt, 229 F.
Supp. 2d 315 (S.D.N.Y. 2002) (defendant’s “Dungeon Dolls,” physically
altered and recostumed Barbie dolls in S&M bondage gear displayed on a
website as the protagonist in a tale of sexual slavery, was highly transfor-
mative and constituted parody).

124. Campbell, 510 U.S. at 579. See also Abilene Music, Inc. v. Sony Music
Entm’t, Inc., 67 U.S.P.Q.2d (BNA) 1356, 1359–63 (S.D.N.Y. 2003)
(although commercial, hip-hop song that included an altered rendition of
three lines from the Louis Armstrong song “Wonderful World” was highly
transformative parody because it “criticiz[ed] and ridicul[ed] the cheerful
perspective” of the original song, commenting on “lost innocence” and
“the naivete of mainstream culture”).

125. Id. at 585.
126. Id. at 586.
127. Id.
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with the purpose and character of the use.”128 Although typically
the use of the “heart” of a work would preclude a finding of fair use,
this is not necessarily so in the parody context. In order for a parody
to succeed in criticizing its target, it necessarily must take the
work’s essential elements. As the Court explained:

Parody’s humor, or in any event its comment, necessarily
springs from recognizable allusion to its object through dis-
torted imitation. Its art lies in the tension between a known
original and its parodic twin. When parody takes aim at a par-
ticular original work, that parody must be able to “conjure up”
at least enough of that original to make the object of its criti-
cal wit recognizable. What makes for this recognition is quo-
tation of the original’s most distinctive or memorable
features, which the parodist can be sure the audience will
know. Once enough has been taken to assure identification,
how much more is reasonable will depend, say, on the extent
to which the [parody’s] overriding purpose and character is to
parody the original or, in contrast, the likelihood that the par-
ody may serve as a market substitute for the original.129

Accordingly, the fair use analysis must determine “what else the
parodist did besides go to the heart of the original.”130 To the extent
that the parodist, while availing himself of the original’s “heart” in
order to “conjure up” the original, goes beyond that copying to
transform the original, a finding of fair use becomes more likely.
Conversely, if “‘a substantial portion’ of the parody itself is com-
posed of a ‘verbatim’ copying of the original,” a finding of fair use is
less likely.131
128. Id. at 586–87.
129. Id. at 588.
130. Id. at 589.
131. Id. In Suntrust Bank v. Houghton Mifflin Co., 136 F. Supp. 2d 1357 (N.D.

Ga. 2001), the district court found that the defendant’s novel, though in
part a transformative parody of Gone With the Wind, did not constitute a
fair use of the latter work, because it copied from it too extensively—qual-
itatively and quantitatively—and threatened economic harm to the plain-
tiff through “market substitution” as an unauthorized sequel. Id. at 1369,
1384. The Eleventh Circuit reversed, however, holding that the prelimi-
nary injunction issued by the district court was “an abuse of discretion in
that it represents an unlawful prior restraint in violation of the First
Amendment.” Suntrust Bank v. Houghton Mifflin Co., 252 F.3d 1165,
1166 (11th Cir. 2001) (per curiam). The court’s full opinion, which
vacated its initial ruling, reaffirmed that “the issuance of the injunction
was at odds with the shared principles of the First Amendment and the
copyright law, acting as a prior restraint on speech because the public had
not had access to [the defendant’s] ideas or viewpoint in the form of
expression that she chose.” 252 F.3d 1165, 1177 (11th Cir. 2001).
8–30
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Market harm, the fourth fair use factor, again raises interesting
issues in the parody context. A true parody constitutes a transfor-
mative use, and accordingly, the Sony presumption of market harm
that applies to mere duplication for commercial purposes is inappli-
cable.132 Indeed, the Court recognized in Campbell that “as to paro-
dy pure and simple, it is more likely that the new work will not
affect the market for the original in a way cognizable under this fac-
tor, that is, by acting as a substitute for it.”133 Although a parody’s
mockery of the original may “kill[] demand” for the original, that
sort of harm is a result of criticism, not of commercial competition,
and does not constitute “market harm” for purposes of fair use
analysis.134

It is clear, then, that a true, transformative parody is likely to be
deemed a fair use under section 107. The Court in Campbell was
careful to emphasize, however, that parodies are entitled to no pre-
sumption of fairness, and that each of the fair use factors must be
considered in the particular context of each case. That being said,
one copyrighted work, Mattel’s Barbie doll, apparently has reached
such iconic status that courts repeatedly have found fair use when it
is parodied.135
132. Campbell, 510 U.S. at 591.
133. Id.; Mattel, Inc. v. Walking Mountain Prods., 353 F.3d 792, 805 (9th Cir.

2003) (defendant’s series of “Food Chain Barbie” photographs, juxtapos-
ing nude Barbie dolls with vintage kitchen appliances, was a parody and
court felt it was “safe to assume” that Mattel would not enter the market
for “adult-oriented artistic photographs of Barbie”); Mattel, Inc. v. Pitt,
229 F. Supp. 2d 315 (S.D.N.Y. 2002) (defendant’s “Dungeon Dolls,”
repainted and recostumed Barbie dolls in S&M gear, were a parody and did
not act as a market substitute; “[t]o the Court’s knowledge, there is no
Mattel line of ‘S&M’ Barbie”).

134. Campbell, 510 at 591–92.
135. See, e.g., Mattel, Inc. v. Walking Mountain Prods., 353 F.3d 792, 802 (9th

Cir. 2003) (Barbie has come to symbolize “the ideal American woman”
and “American girlhood;” its influence on the position of women in soci-
ety subjects it to comments on society, gender roles and sexuality); Mat-
tel, Inc. v. Pitt, 229 F. Supp. 2d 315, 322 (S.D.N.Y. 2002) (defendant
attempting to comment on the sexual nature of Barbie); see also Mattel,
Inc. v. MCA Records, Inc., 296 F.3d 894, 898–99 (9th Cir. 2002), cert.
denied, 537 U.S. 1171 (2003) (Barbie is a “cultural icon;” defendant’s pop
song “Barbie Girl” poking fun at Barbie’s values of “life in plastic,”
undressing and “partying” was parody and did not infringe or dilute plain-
tiff ’s trademark).
(Keller/Cunard, Rel. #7, 12/05) 8–31
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