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IX. DIRECT EXAMINATION
Juror Questioning of Witnesses:  There is a great divergence of opinion on the propriety of juror questioning of witnesses.  The National Law Journal, May 12, 2008, p.A1 reported that although eleven of the nation’s 12 geographic federal circuits now allow jurors to pose written questions to witnesses during trial,” some circuits encourage it while others discourage it.  Only the Tenth Circuit has yet to decide the issue.  Courts authorizing juror questioning of witnesses impose procedural safeguards, such as requiring the jurors to submit questions in writing so that the lawyers have an opportunity to object (outside the jury’s presence), and the judge has an opportunity to decide if a question is proper.
Example:  Juror Questioning of Witnesses:  United States v. Rawlings, 522 F.3d 403, 406-410 (D.C. Cir. 2008):  circuit court followed view of ten other circuits that district judges have discretion to allow juror questioning of witness; allowing such questioning “as a matter of course is ill advised” and should be allowed only after balancing its potential benefits and dangers; benefits include helping to “focus the jurors, clear up confusion, alert counsel to evidentiary lacunae and generally insure that the jurors have the information needed to reach a reasoned verdict; there are also significant risks involving removing jurors from their appropriate role as neutral fact-finders, awkwardness to lawyers wishing to object to juror questions; jurors’ posing improper questions; and, when a court declines to allow a juror question, the juror may feel that the pursuit of truth has been thwarted; when a court allows juror questions it should comply procedural safeguards.  The court in Rawlings stated:  

“First, the court should inform counsel in advance that


juror questions will be allowed, should require that all juror


questions be submitted in writing, should review them with 


counsel out of the presence of the jury (evaluating objections,


if any) and then, if it finds the questions proper, should itself ask


the question of the witness…In addition, before any questioning


begins, the court should instruct the jurors about the function of


the questioning procedure in clarifying factual (not legal) issues


and should direct them to remain neutral and, if the judge


fails to ask a particular question, not to take offense or to speculate


as to the reasons therefore or what answer might have been given.”
Circuit-by-Circuit:  Juror Questioning of Witnesses:

1st Circuit:  United States v. Sutton, 970 F.2d 1001 (1st Cir. 1992): 
juror questioning is allowed in the discretion of the trial court, but 
should be used “sparingly because it is ‘fraught with perils.”; 

further, when allowed, court suggested that district court employ a “screening mechanism.”
2d Circuit:  United States v. Bush, 47 F.3d 511 (2d Cir. 1995):  trial
 judge has discretion to allow juror questioning; court articulated 

procedures district court should follow. 
3d Circuit:  United States v. Hernandez, 176 F.3d 719 (3d Cir. 1999):  juror questioning is allowed, but only after district court follows screening process. 
4th Circuit:  DeBenedetto v. Goodyear Tire & Rubber Co., 754 F.2d 512 (4th Cir. 1985):  juror questions may be allowed, but is “strongly discouraged.”  See also, United States v.  Polwichak, 783 F.2d 410 (4th
Cir. 1986):  court urged use of screening process. 
5th Circuit:  United States v. Callahan, 588 F.2d 1078 (5th Cir. 1979):  juror questioning is matter of district court’s discretion.
6th Circuit:  United States v. Collins, 226 F.3d 457 (6th Cir. 2000):  juror questioning is matter of discretion of district court, but the practice should be carefully monitored and discouraged.  See also United States v. Ricketts, 317 F.3d 540 (6th Cir. 2003).  
7th Circuit:  United States v. Feinberg, 89 F.3d 333 (7th Cir. 1996):  juror questioning is matter of district court’s discretion and screening mechanism should be used.  
8th Circuit:  United States v. George, 986 F.2d 1176 (8th Cir. 1993):  juror questioning is within discretion of trial judge and should be employed 
only with proper procedures. 

9th Circuit:  United States v. Huebner, 48 F.3d 376 (9th Cir. 1994):  trial judge has discretion to allow juror questioning.

11th Circuit:  United States v. Richardson, 233 F.3d 1285 (11th Cir. 2000):  juror questioning of witnesses is within discretion of trial court, but should be used only with procedural safeguard. 
D.C. Circuit:  United States v. Rawlings, 522 F.3d 403 (D.C. Cir. 2008):  juror questioning of witnesses is within discretion of trial judge, but should be accompanied with procedural safeguards. 

Seventh Circuit Study:  A study of 50 civil jury trials, from 2005-2008, conducted by the Seventh Circuit Bar Association American Jury Project Commission found, inter alia, that allowing jurors to question witnesses during trials and limiting presentations by lawyers generally enhanced the jury trial process.  National Law Journal, September 29, 2008, p. 3, col. 3.
Leading Questions:  Generally, leading questions are prohibited on direct examination, but allowed on cross-examination. Fed.R.Evid. 611 (c).
Example:  The Rainmaker by John Grisham:   Marjorie Black has sued an insurance company, Great Benefit Insurance Co., based on its alleged bad faith in refusing to pay for her son’s bone marrow transplant.  Plaintiff is represented by an incompetent neophyte attorney who has called Ms. Black as a witness.

A.  Now, Mrs. Black, you are the mother of Donny Ray Black, who recently died of acute myclitic leukemia, because the defendant, Great Benefit-


Def. Atty.:  Objection. Leading.


Judge:
 Sustained.


Q:  Your son, Donny Ray, needed an operation?


Def. Atty.:  Objection, leading.


Judge:  Sustained.


On cross, the attorney for the insurance company propounded a leading question.  Plaintiff’s lawyer, now figuring (incorrectly) that he has learned the law of leading questions, objects:


Pl. Atty.:  Objection, your honor, he’s leading the witness.


Judge:  This is cross-examination.  Leading is allowed.

Hostile Witness:  Leading questions may be used on direct examination of a hostile witness.  A hostile witness is one who is reluctant, recalcitrant, evasive or who provides testimony damaging to the proponent.  It is not simply an angry person.  On the other hand, an angry person may be a hostile witness, as the following scene from My Cousin Vinny demonstrates:
Example:  Hostile Witness:  Movie:  My Cousin Vinny 

Defense attorney called his fiancé, Mona Lisa Vito, as an expert witness in automobile mechanics.

Q.  Miss Vito, you’re supposed to be some kind of expert in automobiles, is that correct?  Is this correct?

A.  No.

Trial Judge:  Will you please answer the counselor’s question?

A.  No, I hate him.

Q.  May I have permission to treat Ms. Vito as a hostile witness?

A.  You think I’m hostile now, wait till you see me tonight.

Judge:  Do you two know each other?

Defense Attorney:  Yeah, she’s my fiancée.

Judge:  Well, that would certainly explain the hostility.

Example:  Fed.R.Evid. 612:  Present Recollection Refreshed:  United States v. Riccardi, 178 F3d 883 (3d Cir.), cert. denied, 337 U.S. 941 (1949) Defendant convicted of transporting stolen property belonging to Doris Farides Sultaneh.   Defendant was hired to move her goods, but stole them instead.  Doris couldn’t remember all the items taken from her but, as the item were removed from her home, she made notes of the items removed and copied these notes on her typewriter.  The trial judge allowed Doris to testify while referring to her notes to refresh her recollection:


“Court:  …. When you look at the typewritten notes, does that refresh


your recollection as to the items therein mentioned?


Witness:  It does.


Court:  In what way?


Witness:  Well, every item here-for instance:  “2 Chinese vases octagonal

shape Satsuma, light for mantel” I remember.


Court:  You remember those items individually as packed?


Witness:  Individual, each one.


Court:  I will allow her to refresh her recollection. 

On appeal defendant argued that the trial judge should not have allowed Doris to use the list because it was not made at or shortly after the transaction while the facts were fresh in her memory.  The circuit court rejected this argument because Doris’s testimony reflected present recollection refreshed, not past recollection recorded.  Any kind of writing may be used to refresh recollection, “a song, a scent, a photograph, an illusion.” (It need not even be a writing, e.g. “Doris, look at the stone, now do you remember?”)  Although the usual practice is for the proponent’s counsel to take the writing from the witness when she claims her memory was refreshed, it was not an abuse of discretion to allow Doris to testify with the assistance of the writing because it contained a lengthy listing of items.  Yet, the circuit court suggested that a better method may have been for the prosecutor to take the list from Doris and question her with leading questions.  The writing used to refresh recollection need not meet the requirements of the hearsay exception for past recollection recorded [See Fed.R.Evid. 803(5)].  When present recollection refreshed is used the evidence is the refreshed testimony, not the writing.  The writing is only an aide the help to elicit the testimony.

Note:  The difficult issue for trial judge is to determine what the witness is saying.—“Yes, now I remember,” or, “Yes, I remember making an accurate writing.”
Example:  Present Recollection Refreshed:   United States v. Alger Hiss (1949):  Hiss was convicted of giving perjurious testimony before a grand jury.  Defense counsel Cross introduced testimony of Malcolm Cowley.  The prosecutor is Murphy.  

MR. MURPHY:  Wait a minute.  What are you doing there?  You keep looking at something.


Q. [Defense Counsel] Did you make some notes that night when you returned to your home?


A.  Yes, Mr. Cross.


Q.  You may, if you care to, refer to those or any other memoranda which may refresh your memory in telling us what the conversation was that you had with Mr. Chambers.


MR. MURPHY:  Your Honor, I think the direction should come from you as whether the witness can use and what he can’t use.  As I understand it the witness cannot refresh his recollection unless he says that his recollection is exhausted and he needs something to look at.  But I see him here looking at a memorandum as he is testifying.  Now I submit that the witness should be asked whether his memory is exhausted, and then if he says that it is, then I have no objection to his looking at it and refreshing his recollection, not reading from it.


THE COURT:  He may not, of course, read from his memorandum unless he says he can’t remember otherwise.


MR. CROSS:  Well, I understand-I don’t want by my silence to assent to 


Mr. Murphy’s statement as to the law-I understand that a witness may at any time refer to a memorandum if it helps him refresh his memory.


THE COURT:  You are too good a lawyer not to know the rule which is, I think you will agree, that a witness may not refer to a memorandum unless he states that without it he can’t remember, and that by looking at the memorandum his memory is refreshed.  I think that is the rule and you will agree with that.  I think we are wasting some time. Can you remember without looking at your memorandum?


THE WITNESS:  Yes, Your Honor.


Q.  Well have you given us all the conversation that you recall, Mr. Cowley.


A.  No, Mr. Cross.


[Later on:]


Q.  Have you finished describing Mr. Chambers’ appearance?

A.  Yes, Mr. Cross.


Q.  Have you the book in which you made your notations that night?


A.  I have, Mr. Cross.


Q.  May I see it?


A.  (Handing book to Mr. Cross.)


Q.  What is this book, Mr. Cowley?


A.  That is one of a series of notebooks which I have kept for years, this one dealing with the year l940.


Q.  Was it your practice to keep notes in that book of matters that you


wanted to keep a record of?


A.  It was my practice.


Q.  Is this a photostatic copy of what appears in the book itself?


A.  It is, Mr. Cross.


(Mr. Cross hands photostat to Mr. Murphy.)


MR. MURPHY:  I have no doubt it is a photostat.  I object to its being


offered in evidence, if that is what you are going to do.


MR. CROSS:  I undertstand that he had a practice of making these memorandum in his notebook, and it seemed to me that that would make it admissible, if your Honor please.


MR. MURPHY:  Your Honor, I submit that the man-


THE COURT:  It is not admissible. 

Note:  When present recollection refreshed is employed, the witness’s refreshed testimony and not the writing is the admissible evidence.  Here the witness’s memory did not need refreshing because he told the trial judge he can remember without looking at the memorandum.    If a witness’ memory cannot be refreshed by a writing, the writing may satisfy the hearsay exception for past recollection recorded.  Fed.R.Evid. 803(5)

Attribution:  The excerpts of the transcript set forth above appear in Irving Younger, et al., Principles of Evidence, pp. 621-22 (4th edition Anderson Pub. Co. 2004).

Example: Present Recollection Refreshed:  Anything can be used to refresh a witness’s recollection.  Professor Faust Rossi told the following story.  A young district attorney called his first witness, Ms. Rossilini, an elderly woman who had been burglarized.  The questioning went like this.
“Q. What happened on the evening of October 25 of last year?

A.  I don’t remember.

The attorney asked and reasked her about the burglary.  He asked for a recess and ran to a nearby restaurant.  He returned with a bowl of pasta fagoli, and asked the witness:
Q.  Now, do you remember what happened on the evening of October 25?

A.  I was cookin’ pasta fagoli, when that man (pointing to the defendant) broke into my house.”
Note:  Under Fed.R.Evid. 612, the proponent cannot introduce the past into evidence.  Opposing counsel, however, has a right to examine and may choose to introduce it.

Note:  In this example it is permissible to substitute fettucine alfredo for pasta fagoli.  John C. Capowski, Evidence and the One Liner:  A Beginning Evidence Professor’s Exploration of the Use of Humor in the Law School Classroom, 35 Ariz.St. L.J. 877, 888 (2003).

Present Recollection Refreshed:   If a writing is used to refresh the recollection of a witness, it need not be admissible.  It’s only an aide to jog the witness’s recollection.

Example:  Movie:  The Rainmaker (see “Leading Questions”):

Defendant’s attorney attempts to get plaintiff Marjorie Black to acknowledge that her family physician told her that a bone-marrow transplant would not help her son.


“A. Well, no. No he did not say that.

Q.  Mrs. Black, is this not Dr. Page’s letterhead and … is that not his signature?

Plaintiff’s Attorney:  Objection, your Honor.  A letter from the Black family physician to [defendant’s attorney] is inadmissible.

Defendant Attorney:  This is quite correct, your Honor, and I’m not asking for this letter to be admitted into evidence. I’m not asking that this letter be admitted into evidence.  I’m simply stating that this witness be allowed to read the letter under rule 612 of the Tennessee rules of evidence, so her recollection can be refreshed, that’s all.

Judge:  Mr. Baylor [Plaintiff’s attorney], what do you say?


Plaintiff’s Attorney:  Uh, I don’t know your Honor, I just object to this …


[The judge allows the letter to be used to refresh recollection.]


Later on, on a different issue:


Plaintiff’s attorney:  It’s my first trial, your Honor.  


Judge:  That’s not good enough.

Example: Present Recollection Refreshed by Audio Tape:  Movie:  “Rules of Engagement”:  Court martial prosecution against officer Terry Childers for allegedly ordering his troops to fire on unarmed civilians who stormed the United State Embassy in Yemen.

Prosecutor Cross of Childers:

Q.  You don’t remember what you said next?
A.  It was combat, not some training exercise.

Q.  A moment later your men were shooting, what did you say to make that happen?

A.  I don’t know.

Q.  You must have said something, Captain Lee reversed himself.  What did you say?

A.  I don’t know the exact words.

Q.  Let me help you.

Defense Attorney:  Your honor,
Q.  You said “waste the mother fuckers,” didn’t you.

A.   No, no, no

Q.  You didn’t say it?

A.   Well it all happened so fast.

Q.  You’re under oath, Colonel.   Let me refresh your memory.  This is Exhibit Q, a tape recording made aboard the U.S.S. Wake Island of all radio communications that day, including your exact words.  Your honor, with your permission, I would like to play this tape.  

A.  Well if you got it on tape then that’s what I said. They were killing my Marines, so yeah, I said it, waste the mother fuckers.
Example:  Present Recollection Refreshed:  Cartoons:  There are cartoons illustrating the doctrine.  For example, a New Yorker cartoon shows a lawyer handing a grim witness shredded documents, stating: “Maybe these documents will refresh your memory.” Another New Yorker cartoon shows a lawyer with a very long list approaching Santa Clause, asking:  “I now show you this list of who’s been naughty and who’s been nice, and I ask you if you’ve ever seen it before.”

Example:  Fed.R.Evid. 803(5):  Past Recollection Recorded: Johnson v. State, 967 S.W. 2d 410 (Texas Crim. App. 1998):  Defendant was convicted of murder of one Frank Johnson, Jr. and the death sentence was imposed.  Another shooting victim, Reginald Taylor, survived.  Taylor gave the police a statement describing the shooting.  At trial, the prosecutor called Taylor to the stand to testify as an eyewitness, but Taylor was not cooperative.

Q.  Mr. Taylor, could you please state your name for the record, please.

A.  You already know my name.

Q.  Could you please state it for the record, sir?

A.  For what?  You already know it.

Q.  Is your name Reginald Taylor?

A.  It’s right there in front of you man.

Q.  All I’m asking you sir, is that your name?

A.  Yeah [Prosecutor shows the witness the statement he gave to the police]

Q.  [D]id you give that statement on October 26th, 1993?

A.  I don’t remember.

…

Q. … When you gave the statement to Detective Hernandez, was everything true and correct when you told him?
A.  I don’t even remember what I said.

Q.  … You don’t remember what happened that day?

A.  No.

Q.  Okay.  But when you gave this statement to the police officers on October 26th, 1995, was it more fresh in your mind than it is today?

A.  I don’t remember.

…

Q. …But what I’m asking you, when you gave the statement to the police officers, was it more fresh in your mind then?

A.  I guess so.

The State was then allowed to read Taylor’s statement into evidence to the jury.  The appeals court ruled that this was error because the writing did not meet the requirements of Texas Rule of Criminal Evidence 803(5) for “Past Recollection Recorded.”  This hearsay exception has four requirements:


(1)  The witness once had personal knowledge of the event;


(2)  The witness lacks present recollection to testify fully and accurately about the event;


(3)  The witness made the statement at or near the time of the event;


(4)  The writing is accurate.  (This element can be satisfied by the witness’s testimony that she would not have made the writing unless it was true.)
In this case, the prosecutor failed to elicit testimony from the witness establishing the first element- personal knowledge, and the fourth element, that the writing was accurate.  Finding the error prejudicial, the court reversed the conviction.

Note that under Fed.R.Evid. 803(5), when a writing satisfies the requirements of past recollection recorded, the proponent may read it to the jury, but not introduce it as a tangible exhibit.  This is because the writing supplements the witness’s “unremembered” testimony, and the law of evidence would not want the jury to overvalue the writing compared to the other testimony in the case.  Opposing counsel, however, may introduce the writing into evidence. 
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