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The due diligence has been completed, the significant terms have been agreed, both Boards have approved, the merger agreement has been signed, the press release has crossed the wire . . . the last thing an acquiror wants at this point is an interloper and a bidding contest.  As a consequence, some of the most intensely negotiated terms in many public company transactions are the deal protections.

Rather than providing bright-line rules, the Delaware courts
 have instead opted to provide directional guidance to M&A practitioners.  Deal protections in transactions that involve a sale of control will be analyzed in the context of the target’s Revlon
 duties and the enhanced scrutiny of Unocal.
  Consistent with these duties and that scrutiny, the courts will likely permit deal protections that:

· do not preclude a superior proposal;

· do not destroy shareholder value;

· are not coercive to target company shareholders; and 

· do not preclude the proper exercise of the target board’s fiduciary duties between signing and closing.

While lawyers will inevitably debate the application of Omnicare,
  Netsmart, 
 Toys
 and Caremark
 to particular transactions, the fundamental learning from these cases is that the deal protections selected for any deal will be evaluated based on their unique facts and circumstances.  As the Delaware Supreme Court stated in Caremark, they “do not ‘presume that all business circumstances are identical or that there is any naturally occurring rate of deal protection, the deficit or excess of which will be less than economically optimal.’” 
  In the words of Delaware Vice Chancellor Leo Strine, “[w]e expect situational thinking.” 
  As you engage in your own particular “situational” thinking, you will want to consider the deal protections described below. 

Break-up Fees

Virtually every public company deal provides for a break-up, or “topping”, fee payable to the jilted initial acquiror.  The terms to be negotiated will be the amount of the fee (essentially the percentage of the deal value) 
 and under what circumstances the fee will be triggered.  While there are an array of cases blessing three percent (and higher) break­up fees,
 the Delaware Chancery Court in Caremark made it clear that even a 3% break-up fee may not pass judicial muster in all circumstances.  “Though a ‘3% rule’ for termination fees might be convenient for transaction planners, it is simply too blunt an instrument, too subject to abuse, for this Court to bless as a blanket rule.”

Break-up fees are almost always triggered when an alternative acquisition proposal (“Acquisition Proposal”) leads to the termination of the initial transaction.  Break-up fees are often triggered when a deal has been terminated and there has been one of (i) the target entering into another transaction, (ii) a change in the target board’s recommendation, (iii) a breach in the “no shop” covenant, (iv) a breach of representations, warranties or covenants and a pending Acquisition Proposal, or (v) a termination based on reaching the drop dead date or a shareholder vote rejecting the initial transaction while an Acquisition Proposal is pending.  In rare circumstances there may be a break-up fee payable to the extent that the transaction is voted down without an Acquisition Proposal having been made for the target company (if a fee is payable, it will usually be a reduced amount).
 

In situations where the target company is terminating the merger initial transaction agreement in order to accept an Acquisition Proposal, the break-up fee is generally paid upon termination.  In other situations the fee may not be payable until the competing transaction has been consummated.

No Shop Covenant

No shop provisions are covenants in the acquisition agreement that require that the target company and its advisors will not solicit Acquisition Proposals or engage in any discussions or negotiations that could lead to an Acquisition Proposal.  In recent years numerous target companies have sought to fulfill their Revlon duties by means of a post-signing market check or what has euphemistically become known as a “go shop” provision.
  While these provisions now frequently turn up in “going private” transactions, they are rarely found in other acquisition transactions.  On the contrary, the norm continues to be the “no shop.”

While a flat no shop provision might seem to be desirable to a prospective acquiror, a flat no shop would constitute a violation of the target board’s fiduciary duties in most circumstances.  As a consequence, no shop covenants contain a provision to permit discussions, the supply of non-public information and negotiations with a third party to the extent required for the target company’s board to be able to satisfy their fiduciary duties.  In some situations the fiduciary duty exception will permit the target company to terminate the merger agreement.

Most acquirors will require that the target board make certain findings before exercising its rights under the fiduciary duty exception.  Typically the target board will need to determine that their fiduciary duty requires that they respond to the third party and that the Acquisition Proposal is reasonably likely to result in an offer that is superior to the initial transaction.  Most agreements require that these determinations be made following notice to the initial acquiror and be made based on the advice of the target’s legal and financial advisors.

“Force the Vote” Provision

In some transactions the acquiror will require that the proposed transaction be submitted to a vote of the target’s shareholders under all circumstances within a specified number of days following the execution of the merger agreement.  Although the target’s board would have the right to change its recommendation in favor of the initial transaction to the extent required to fulfill their fiduciary duties, nevertheless the shareholders would be able to accept the initial transaction.  Although shareholders are unlikely to approve a meaningfully inferior deal, it is possible that shareholders might opt for a marginally lower price to the extent that the competing proposal raises any risks with respect to financing, regulatory approval or other contingencies or the initial proposal has a significant timing advantage.  A “force the vote” provision together with voting agreements from holders of shares sufficient to approve the transaction could be problematic based on the holding in Omnicare.

Match Rights

Understanding that a target board may need to exercise its fiduciary duty to pursue a potentially superior proposal, many acquirors seek the ability to match a competing offer.  A so called “last look” right gives the initial bidder the opportunity to complete the transaction, albeit at a higher price.  The court in Toys noted that “there are actual examples that prove that a [“last look” provision] would not deter a fervent bidder intent on paying a materially higher price …”

In Toys the court considered matching rights and concluded that matching rights likely would present a real barrier to a materially higher competing bid only where the price of the initial offer was “close to the Company’s maximum economic value,” but approved them nevertheless because it is not “the purpose of Revlon to push the pricing of sales transactions to the outer margins (or beyond) of their social utility.”
  As a consequence of the seeming lack of judicial discomfort with “last look” provisions, match rights can now be found in most public company transactions.
Voting Agreements

Potential acquirors will generally seek voting agreements from significant shareholders (other than mutual funds and other institutional holders) of the target company.  While the willingness of key shareholders to agree to support the transaction is a strong positive for the deal, a high percentage of shares contractually bound to vote in favor of the transaction under all circumstances may make the transaction a virtual fact accompli and as such could eviscerate the target board’s fiduciary duty out (although it does mean that the shareholders have spoken).

Most voting agreements provide that the shareholders will (a) vote in favor of the transaction, (b) vote against competing transaction, and (c) not sell their shares during the pendency of the transaction.  The Delaware Supreme Court in Omnicare
 struck down voting agreements that locked up holders of a majority of Omnicare’s shares.  The Court found that the voting agreements, coupled with the force the vote provision and no ability terminate the merger agreement rendered the fiduciary duty exception meaningless.  A similar fact pattern in Orman v. Cullman
 led to a different result because the merger agreement required that a majority of the minority shareholders vote to approve the transaction; however, the court did approve a mechanism providing that the shareholders who executed the voting agreements were required to vote against other potential deals.

Reading Omnicare and Orman together should lead one to the conclusion that voting agreements from the holders of a majority of the shares would be permissible if the target company board can terminate the deal to accept a higher offer or the required target company shareholder approval is not a mere formality.

*  *  *  *  *  *

Potential acquirors should seek adequate deal protections for their transactions.  However, acquirors must recognize that deal protections that eliminate all risk and effectively eliminates the target board’s fiduciary duties are likely to meet the fate of Omnicare.  The court in Caremark was clear that deal protections will be evaluated “as a whole”
 and that even customary deal protections may not be appropriate for every transaction.  Indeed, “situational” thinking is clearly required.


 Since the vast majority of U.S. companies are incorporated in Delaware and the deepest body of case law with respect to deal protections exists there, this article speaks primarily to Delaware law.


 Revlon Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986).


 Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 945 (Del. 1985).


 Omnicare, Inc. v. NCS Healthcare, Inc., 818 A.2d 914 (Del. Ch. 2003).

In re Netsmart Technologies, Inc. S’holders Litig., No. 2563-VCS, 2007 LEXIS 35 (Del. Ch. March 14, 2007).


 In re Toys “R” Us, Inc., S’holder Litig., 877A.2d 975 (Del. Ch. 2005).


 La. Mun. Police Employees. Ret. Sys. v. Crawford, 918 A.2d 1172, 1181 (Del. Ch. 2007) [hereinafter Caremark].


 Caremark, 918 A2d at 1181 (quoting Toys "R" Us, 877 A.2d at 1016).


 Public Company M&A, M&A J., May 2007, at page 20.


 See also Annex A (examples of deal protection provisions from recent transactions) and Annex B (a summary outline of deal protections from 40 recent transactions).


 To the extent that there is a “go shop” period the break-up fee will likely be lower during that period.


 Toys “R” Us, 877 A.2d at 1021 (accepting a break­up fee equal to 3.75% of the equity value of the deal); In re The Topps Company Shareholder Litigation, No. 27860VCS, slip op. at 5 (Del. Ch. 2007) (accepting break-up fee equal to 3% of the equity value of the deal during the go-shop period increasing to 4.3% after the expiration go-shop period).


 Caremark, 918 A.2d at 1181.


 It will be interesting to see if acquirors begin requiring a break-up fee in this context as shareholder activism rises and puts more deals in jeopardy similar to the recent situations in Clear Channel and Biomet.

 In In re MONY Group Inc., 852 A.2d 9 (Del. Ch. 2004) the court held that a post-signing market check was an acceptable alternative to a pre-signing market check and consistent with the target board’s proper exercise of its Revlon duties; see also Topps, slip op. at 53.

 Omnicare, 818 A.2d at 936.


 Toys “R” Us, 877 A.2d at 1004.

 Id. at 1021.


 Omnicare, 818 A.2d at 935-36.


 Orman v. Cullen, No. 18039, 2004 Del. Ch. LEXIS 150, at 7-14 (Del. Ch. 2004).


 Caremark, 918 A.2d at 1181.

Deal Protections 2007:

Deal Protection Provisions in Recent Deals

Break-up Fee:
Acquiror - Apollo Management LP 

Target - Realogy Corporation

SECTION 7.03.  Fees and Expenses.
(b) Notwithstanding the foregoing;

(ii) If (I) the Company terminates this Agreement pursuant to Section 7.01(e) (due to a material breach by Parent) and at such time there is no state of facts or circumstances (other than those arising out of or resulting from Parent’s material breach) that would reasonably be expected to cause the conditions set forth in Sections 6.01 or 6.02 not to be satisfied on the Outside Date assuming the Closing were scheduled on the Outside Date or (II) (A) if the Company or Parent terminates this Agreement pursuant to Section 7.01(c) or the Company terminates this Agreement pursuant to Section 7.01(j); and (B) at the time of such termination, the conditions set forth in Sections 6.01 and 6.02 (other than Section 6.02(f)) have been satisfied but Parent shall have failed to consummate the Merger, then Parent shall pay the Parent Breakup Fee to the Company or as directed by the Company as promptly as reasonably practicable (and, in any event, within two Business Days following such termination), payable by wire transfer of same day funds.

(iii) if (A) Parent terminates this Agreement pursuant to Section 7.01(g) or (B) the Company terminates this Agreement pursuant to Section 7.01(i), then the Company shall pay to Parent either simultaneously with (in the case of termination by the Company pursuant to subclause (B) of this Section 7.03(b)(iii)) or within two Business Days after (in the case of termination by Parent pursuant to subclause (A) of this Section 7.03(b)(iii)) such termination, the Superior Transaction Fee (provided, that if such termination is pursuant to clause (B) above and such termination occurs prior to the Solicitation Period End−Date then such payment shall instead be in the amount of the Breakup Fee).

(d) “Superior Transaction Fee” means an amount in cash equal to $215,224,750, which Superior Transaction Fee shall be paid (when due and owing) by the Company to Parent by wire transfer of immediately available funds to the account or accounts designated by Parent.

(e) “Parent Breakup Fee” means an amount in cash equal to $215,224,750, which Parent Breakup Fee shall be paid by Parent to the Company by wire transfer of immediately available funds to the account or accounts designated by the Company.

Naked Fiduciary Out:
Acquiror - Madison Dearborn/Providence Equity

Target – Univision Communications Inc. 

Section 6.7 No Solicitation of Competing Proposal.
(c) Neither the Board of Directors of the Company nor any committee thereof shall change, qualify, withdraw or modify in any manner adverse to Buyer, or publicly propose to change, qualify, withdraw or modify in a manner adverse to Buyer, the Company Recommendation (a “Change of Recommendation”). Notwithstanding the foregoing and notwithstanding the limitations set forth in Section 6.7(a), the Board of Directors of the Company may, prior to receipt of the Requisite Stockholder Approval, effect a Change of Recommendation if the Board of Directors of the Company has concluded in good faith after consultation with the Company’s outside legal and financial advisors that the failure of the Board of Directors of the Company to change, qualify, withhold or withdraw the Company Recommendation would be reasonably likely to be inconsistent with the directors’ exercise of their fiduciary duties to the Company’s stockholders under applicable Law.

Superior Proposal Fiduciary Out:
Acquiror – Wachovia Corp.

Target – Golden West Financial Corp. 

6.02. Shareholder Approvals.
(c) . . . However, if the Golden West Board, after consultation with

outside counsel, determines in good faith that, because of the receipt after the date of this Agreement by Golden West of an Acquisition Proposal that the Golden West Board concludes in good faith constitutes a Superior Proposal, it would result in a violation of its fiduciary duties under applicable law to continue to recommend the plan of merger set forth in this Agreement, then in submitting the plan of merger to the Golden West Meeting, the Golden West Board may submit the plan of merger to its shareholders without recommendation (although the resolutions adopting this Agreement as of the date hereof, described in Section 6.02(a), may not be rescinded or amended), in which event the Golden West Board may communicate the basis for its lack of a recommendation to the shareholders in the Joint Proxy Statement or an appropriate amendment or supplement thereto to the extent required by law. . .

1.01. Definitions.  This Agreement uses the following definitions:
“Superior Proposal” means a bona fide written Acquisition Proposal which the Golden West Board concludes in good faith to be more favorable from a financial point of view to its shareholders than the Merger and the other transactions contemplated hereby,

(1) after receiving the advice of its financial advisors (which shall be a nationally recognized investment banking firm), (2) after taking into account the likelihood and timing of consummation of the proposed transaction on the terms set forth therein (as compared to, and with due regard for, the terms herein) and (3) after taking into account all legal (with the advice of outside counsel), financial (including the financing terms of any such proposal), regulatory (including the advice of outside counsel regarding the potential for regulatory approval of any such proposal) and other aspects of such proposal and any other relevant factors permitted under applicable law; provided that for purposes of the definition of “Superior Proposal”, the references to “more than 15%” in the definition of Acquisition Proposal shall be deemed to be references to “25% or more”.

Go-Shop Provision:
Acquiror – Texas Pacific Group

Target – Aleris International, Inc.

SECTION 5.02. Solicitation.
(b) Notwithstanding the restrictions set forth in Section 5.02(a) and subject to the prior execution by the relevant Person of a confidentiality agreement which is substantially similar to the Confidentiality Agreement (except for such changes specifically necessary in order for the Company and its Subsidiaries to be able to comply with its obligations under this Agreement): (i) from date hereof until the 12:01 a.m. (EST) on September 7, 2006 (the “Solicitation Period End Date”), the Company and its Representatives may directly or indirectly (A) solicit, initiate or encourage the submission of an Acquisition Proposal from any Strategic Bidder and (B) directly or indirectly participate in discussions or negotiations regarding, and provide access to its properties, books and records and provide confidential information or data to any Person with respect to, and take any other action to facilitate any inquiries or the making of any proposal that constitutes, or may reasonably be expected to lead to, a bona fide Acquisition Proposal from any Strategic Bidder . . .

Force-the-Vote Provision:
Acquiror – The Toronto-Dominion Bank

Target - TD-Banknorth Inc. 

Section 6.01 Stockholders’ Meeting.  (a) . . . Notwithstanding anything to the contrary contained in this Agreement, unless this Agreement has been terminated, this Agreement shall be submitted to the stockholders of the Company at the Company Meeting for the purpose of voting on the approval and adoption of this Agreement.

Section 8.01 Termination.  This Agreement may be terminated and the Merger may be abandoned at any time prior to the Effective Time, notwithstanding any requisite adoption of this Agreement by the stockholders of the Company:

(a)  by mutual written consent of the Company (provided that such termination has been approved by the Special Committee) and Parent;

(b)  by either the Company (provided that such termination has been approved by the Special Committee) or Parent if (i) any Governmental Entity of competent jurisdiction shall have issued a final nonappealable injunction permanently enjoining or otherwise prohibiting the consummation of the transactions contemplated by this Agreement; or (ii) the Board of Bank Incorporation of the Commonwealth of Massachusetts shall have denied the grant of the Massachusetts Approval and such denial shall have become final and nonappealable;

(c)  by either the Company (provided that such termination has been approved by the Special Committee) or Parent if the Merger shall not have been

consummated on or before June 30, 2007, unless the failure of the Closing to occur by such date shall be due to the failure of the party seeking to terminate this Agreement to perform or observe the covenants and agreements of such party set forth herein;

(d)  by either the Company (provided that such termination has been approved by the Special Committee) or Parent if there shall have been a material breach of any of the covenants or agreements or any of the representations or warranties set forth in this Agreement on the part of the Company (in the case of Parent) or Parent or Merger Sub (in the case of the Company), which breach is not cured within 45 days following written notice to the party committing such breach, or which breach, by its nature or timing, cannot be cured prior to the date referred to in Section 8.01(c); provided that such breach, if occurring or continuing on the Closing Date, would constitute, individually or in the aggregate with other such breaches occurring prior to such time and then continuing, the failure of the conditions set forth in Sections 7.02(a) or 7.02(b), or 7.03(a) or 7.03(b), as applicable;

(e)  by either the Company (provided that such termination has been approved by the Special Committee) or Parent, if the Company Meeting shall have been held and the holders of Company Common Shares shall have failed to adopt this Agreement by the vote specified in Section 7.01(a) at such meeting (including any adjournment or postponement thereof in accordance with applicable law); provided, that Parent shall not have the right to terminate this Agreement under this Section 8.01(e) if Parent has failed to comply with Section 6.01(b); and

(f) by Parent, if (i) the Board of Directors of the Company shall have failed to recommend adoption of this Agreement by the stockholders of the Company, or the Board of Directors of the Company or any committee thereof (including the Special Committee) shall have withdrawn, modified or qualified (or resolved to withdraw, modify or qualify) in any manner adverse to Parent such recommendation of the adoption of this Agreement or made any other public statement in connection with the Company Meeting inconsistent with such recommendation (or shall have resolved to do so), whether or not permitted by this Agreement, or (ii) the Company shall have materially breached its obligations under Section 6.01 by failing to call, give notice of, convene and hold the Company Meeting in accordance with Section 6.01.

Match Rights:

Acquiror – The Blackstone Group

Target – Freescale Semiconductor, Inc. 
Section 6.5 Solicitation.
(b) . . . [T]he Board of Directors (acting through the Special Committee if such committee still exists) may effect a Recommendation Withdrawal if the Board of Directors (acting through the Special Committee if such committee still exists) determines in good faith (after consultation with its outside counsel) that failure to take such action would reasonably be expected to be a breach of its fiduciary duties to its stockholders under applicable Law; provided, however, that on and after September 26, 2006, with respect to the circumstances in clause (i) only, the Board of Directors may not effect a recommendation Withdrawal (pursuant to clause x) or terminate the Agreement (pursuant to clause y), in each case unless:

(A) the Company shall have provided prior written notice to Parent at least five calendar days in advance (the “Notice Period”), of its intention to effect a Recommendation Withdrawal or terminate this Agreement in response to such Superior Proposal, which notice shall specify the terms and conditions of any such Superior Proposal (including the identity of the party making such Superior Proposal), and shall have contemporaneously provided a copy of the relevant proposed transaction agreements with the party making such Superior Proposal; and

(B) prior to effecting such Recommendation Withdrawal or terminating the Agreement, the Company shall, and shall cause its financial advisors and outside counsel to, during the Notice Period, negotiate with Parent in good faith (to the extent Parent desires to negotiate) to make such adjustments in the terms and conditions of this Agreement so that such Company Takeover Proposal ceases to constitute (in the judgment of the Board of

Directors or the Special Committee) a Superior Proposal.

Voting Agreements:
Acquiror – Crown Castle International Corp. 

Target – Global Signal, Inc. 

Crown Castle Support Agreement

SECTION 3.  Covenants of the Stockholder. The Stockholder covenants and agrees as follows:

(a) (1) At any meeting of the stockholders of Global called to seek the Global Stockholder Approval or in any other circumstances upon which a vote, consent or other approval (including by written consent) with respect to the Merger Agreement, any other Transaction Agreement, the Merger or any other transactions contemplated by the Merger Agreement or any other Transaction Agreement (such other transactions, “Related Transactions”) is sought, the Stockholder shall, including by executing a written consent solicitation if requested by Crown, vote (or cause to be voted) the Subject Shares of the Stockholder in favor of granting the Global Stockholder Approval.

Deal Protection Summary

Selected Recent Transactions

	Transaction
(Date)
	Break-up Fee
(% of Equity)
	“Force-the-Vote”
Provision
	Match Rights
	Voting Agreements (% of vote)

	Acquiror - Oracle Corp. 
Target - Hyperion Solutions Corp.
(2/28/07)
	$99 million (2.98%)
	No
	Yes
	None

	Acquiror-Apollo Management LP
Target - Realogy Corporation
(12/15/2006)
	$215 million (2.16%)
	No
	Yes
	None

	Acquiror-Silver Lake Partners/Texas Pacific Group
Target - Sabre Holdings Corporation
(12/12/2006)
	$135 million (2.47%)
	No
	Yes
	None

	Acquiror-LSI Logic Corporation
Target - Agere Systems Inc.
(12/3/2006)
	$120 million (2.35%)
	Yes
	Yes
	None

	Acquiror-The Toronto-Dominion Bank
Target - TD Banknorth Inc. 
(11/19/2006)
	N/A
	Yes
	Yes
	Yes (7.70%)

	Acquiror-Freeport-McMoRan Copper & Gold Inc.
Target - Phelps Dodge Corporation
(11/18/2006)
	$750 million (2.91%) 
	No
	Yes
	None

	Acquiror-Ripplewood Holdings LLC
Target - The Reader’s Digest Association, Inc.
(11/16/2006)
	$25 million (0.96%) 
	No
	Yes
	None

	Acquiror-Abbott Laboratories
Target - KOS Pharmaceuticals, Inc. 
(11/5/2006)
	$126 million (3.39%)
	Yes
	Yes
	Yes (18%)

	Acquiror-CVS Corporation
Target - Caremark Rx, Inc
(11/1/2006)
	$675 million (2.85%) 
	Yes
	Yes
	None

	Acquiror-Schneider Electric SA
Target - American Power Conversion Corporation
(10/28/2006)
	$180 million (3.06%)
	No
	Yes
	Yes (11%)

	Acquiror-Eli Lilly and Company
Target - ICOS Corporation
(10/16/2006)
	$55 million (2.11%)
	No
	Yes
	None

	Acquiror-Oshkosh Truck Corporation
Target - JLG Industries, Inc.
(10/15/2006)
	$100 million (3.11%)
	No
	Yes
	None

	Acquiror-Crown Castle International Corp.
Target - Global Signal Inc. 
(10/5/2006)
	$139 million (2.43%)
	No
	Yes
	Yes (76.30%)

	Acquiror-Motorola, Inc.
Target - Symbol Technologies, Inc. 
(9/18/2006)
	$110 million (2.79%)
	No
	Yes
	None


Acquiror-Blackstone Group/Carlyle Group


Target - Freescale Semiconductor, Inc.
(9/15/2006

	)
	$300 million (1.71%)
	No
	Yes
	None

	Acquiror-General Geophysics Co.
Target - Veritas GDC Inc.
(9/4/2006)
	$85 million (2.60%)
	Yes
	Yes
	None

	Acquiror-Universal Computer Systems Holding, Inc.
Target - The Reynolds and Reynolds Company
(8/7/2006)
	$81 million (2.87%)
	No
	Yes
	Yes (18.60%)

	Acquiror-Texas Pacific Group
Target - Aleris International, Inc.
(8/7/2006)
	$40 million (1.23%)
	No
	Yes
	None

	Acquiror-SL Green Realty Corp.
Target - Reckson Associates Realty Corp.
(8/3/2006)
	$99.8 million (1.78%)
	No
	Yes
	None

	Acquiror-Hewlett-Packard Company
Target - Mercury Interactive Corporation
(7/25/2006)
	$170 million (3.67%)
	No
	Yes
	Yes (1%)

	Acquiror-Bain Capital, KKR 
Target - HCA Inc.
(7/24/2006)
	$500 million (1.54%)
	No
	Yes
	Yes (2.50%)

	Acquiror-Aviva PLC
Target - Amerus Group Co.
(7/12/2006)
	$90 million (3.42%)
	No
	Yes
	None

	Acquiror-Bain Capital Partners, Blackstone 
Target - Michaels Stores
(6/30/2006)
	$120 million (2.02%)
	No
	Yes
	None

	Acquiror-Madison Dearborn/Providence Equity
Target - Univision Communications Inc.
(6/26/2006)
	$300 million (2.21%)
	No
	Yes
	Yes (11.50%)

	Acquiror-Anadarko Petroleum Corp.
Target - Kerr Mcgee Corp. 
(6/22/2006)
	$493 million (2.67%)
	No
	Yes
	None

	Acquiror-Anadarko Petroleum Corp.
Target - Western Gas Resources Inc.
(6/22/2006)
	$154 million (2.96%)
	No
	Yes
	Yes (17.30%)

	Acquiror-Tenaris SA
Target - Maverick Tube Corp. 
(6/12/2006)
	$72.5 million (2.24%)
	No
	Yes
	None

	Acquiror-Thomas H. Lee Partners/Quadrangle
Target - West Corp. 
(5/31/2006)
	$93 million (2.19%)
	No
	Yes
	Yes (56%)

	Acquiror-Brookfield Properties Corp.
Target - Trizec Properties Inc. 
(6/5/2006)
	$115 million (4.07%)
	No
	Yes
	Yes (38.1%) - Common Stock; (51.9%) - Multiple & Subordinate Voting Shares

	Acquiror-Thermo Electron Corp.
Target - Fisher Scientific International
(5/8/2006)
	$300 million (2.51%)
	No
	No
	None

	Acquiror-Wachovia Corp
Target - Golden West Financial Corp.
(5/7/2006)
	$995 million (4.76%)
	Board of Target cannot Terminate if they are recommending an alternative proposal
	Yes
	Yes (13.50%)

	Acquiror-Wimar Tahoe Corp.
Target - Aztar Corp
(4/28/2006)
	$55.228 million (2.09%)
	No
	Yes
	None

	Acquiror-Investment Group led by CEO Joseph Neubauer
Target - Aramark Corp. 
(5/1/2006)
	$120 million (1.97%)
	No
	Yes
	None

	Acquiror-Alcatel
Target - Lucent Technologies Inc. (DE)
(4/2/2006) 
	$250 million (1.75%)
	No
	Yes
	None

	Acquiror-McClatchy Co. 
Target - Knight Ridder Inc. 
(3/12/2006)
	$171.9 million (2.59%)
	No
	No
	None

	Acquiror-Capital One Financial Corp. 
Target - North Fork Bancorp. Inc. (3/12/2006)
	None
	Yes
	No
	None

	Acquiror-Public Storage Inc.
Target - Shurgard Storage Centers
(3/6/2006)
	$125 million (2.50%)
	No
	Yes
	Yes (3%) - Shurgard Shares; (35%) - Public Storage Shares

	Acquiror-AT&T Inc.
Target - Bellsouth Corp. (GA) 
(3/4/2006) 
	$1,700 million (2.54%)
	No
	Yes
	None

	Acquiror-The Blackstone Group LP
Target - Carramerica Realty Corp.
(3/5/2006)
	$85 million (3.14%)
	No
	Yes
	None

	Acquiror-Providence Equity Partners/Goldman Sachs Capital Partners
Target - Education Management Corporation
(3/3/2006)
	$84 million (2.59%)
	No
	Yes
	None


� Since the vast majority of U.S. companies are incorporated in Delaware and the deepest body of case law with respect to deal protections exists there, this article speaks primarily to Delaware law.


� Revlon Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986).


� Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 945 (Del. 1985).


� Omnicare, Inc. v. NCS Healthcare, Inc., 818 A.2d 914 (Del. Ch. 2003).


�In re Netsmart Technologies, Inc. S’holders Litig., No. 2563-VCS, 2007 LEXIS 35 (Del. Ch. March 14, 2007).


� In re Toys “R” Us, Inc., S’holder Litig., 877A.2d 975 (Del. Ch. 2005).


� La. Mun. Police Employees. Ret. Sys. v. Crawford, 918 A.2d 1172, 1181 (Del. Ch. 2007) [hereinafter Caremark].


� Caremark, 918 A2d at 1181 (quoting Toys "R" Us, 877 A.2d at 1016).


� Public Company M&A, M&A J., May 2007, at page 20.


� See also Annex A (examples of deal protection provisions from recent transactions) and Annex B (a summary outline of deal protections from 40 recent transactions).


� To the extent that there is a “go shop” period the break-up fee will likely be lower during that period.


� Toys “R” Us, 877 A.2d at 1021 (accepting a break­up fee equal to 3.75% of the equity value of the deal); In re The Topps Company Shareholder Litigation, No. 27860VCS, slip op. at 5 (Del. Ch. 2007) (accepting break-up fee equal to 3% of the equity value of the deal during the go-shop period increasing to 4.3% after the expiration go-shop period).


� Caremark, 918 A.2d at 1181.


� It will be interesting to see if acquirors begin requiring a break-up fee in this context as shareholder activism rises and puts more deals in jeopardy similar to the recent situations in Clear Channel and Biomet.


� In In re MONY Group Inc., 852 A.2d 9 (Del. Ch. 2004) the court held that a post-signing market check was an acceptable alternative to a pre-signing market check and consistent with the target board’s proper exercise of its Revlon duties; see also Topps, slip op. at 53.


� Omnicare, 818 A.2d at 936.


� Toys “R” Us, 877 A.2d at 1004.


� Id. at 1021.


� Omnicare, 818 A.2d at 935-36.


� Orman v. Cullen, No. 18039, 2004 Del. Ch. LEXIS 150, at 7-14 (Del. Ch. 2004).


� Caremark, 918 A.2d at 1181.
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