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Seth Metsch is currently Director, Legal & Business Affairs at A&E Television Networks (AETN), which offers television programming and consumer products under the following channel brands: A&E Network, History (formerly The History Channel), Military History, History en Español, History International, Bio: The Biography Channel, and Crime & Investigation Network.

Seth focuses on negotiating and drafting agreements for domestic and international digital media transactions, including video distribution over broadband, IPTV and mobile platforms.  He also negotiates and drafts digital media aspects of cable television affiliate distribution agreements, advises programming acquisition groups of digital media rights necessary to implement AETN's strategy, and provides primary legal support related to interactive websites, online games, widgets, digital advertising, e-commerce and outsourcing.

Immediately prior to AETN, Seth was Associate General Counsel at Sirius Satellite Radio, where he provided advised various business units, including programming, sales and marketing, data services, consumer electronics, engineering and information technology.  Most notably (to his friends at least), Seth drafted the sweepstakes and contest rules for Howard Stern.
Seth has also worked at Princeton Video Image (PVI), an Emmy award winning provider of virtual and interactive advertising and visual effects for television, where he instituted deal structures and procedures as well as negotiated and drafted licenses, service agreements and a variety of other transactions; LuxuryFinder.com, an online luxury goods retailer, where he headed the business units for the website's portal and affiliate programs, negotiated business development deals and served as counsel; Parker Chapin LLP, a New York law firm (now part of Troutman Sanders LLP), where he was a corporate associate; and as a legislative assistant for U.S. Congressman Gary L. Ackerman, where he advised the Congressman on domestic issues, including telecommunications and technology.
As an avid consumer of digital media, Seth is a Facebook and LinkedIn power user.  He also moderates the Digital Media forum on LegalOnRamp (www.legalonramp.com), an online network for lawyers and hosts forums on Twine, on online information sharing community for digital video distribution (www.twine.com/twine/digital-media-video) and widgets (www.twine.com/twine/digital-media-widgets).  Seth will probably be into the next cool Web 2.0 thing as soon as it comes along!

Additionally, Seth is a member of the Entertainment Law Committee of the Association of the Bar of the City of New York.
Seth is a graduate of Tufts University, where he served as chairman of the students' judiciary panel, and of the Fordham University School of Law, where he was the Senior Articles Editor of the Fordham Environmental Law Journal.
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I. Overview

A. Enablers.
1. Changing Culture. A new generation has grown up unconcerned with copyright and content ownership.  This hostility first showed up on a broad scale with Napster for music, then YouTube for video and BitTorrent for music, video and software.  Strangely, people who would not steal a DVD from a store have no misgivings about illegally downloading a video.

2. Content Creation. Content is no longer created exclusively by major media companies.  Low cost consumer electronics and computers enable anyone to become a content creator, leading to the YouTube phenomenon.  All anyone needs is a handheld video camera or even a cheap webcam.

3. Loss Of Physical Form. The digitization of content has reduced the costs of duplication and the reduction of quality associated with repeated duplication.

4. Broadband Delivery and the Long Tail. Widespread broadband access in the home, office and outdoors has created a new pipe to the user, without the same "physical" constraints of shelf space.  As a result, online services can carry virtually unlimited inventory of library or "long-tail" programming.  This leads to wider consumer choice.
  With wider choice, traditional audiences are fragmenting and coalescing into new interest groups served by niche programming and diverse new platforms.

B. Results.
1. Disintermediation. Video delivery over broadband Internet has enabled content producers to bypass traditional distributors, such as cable and satellite television systems.  The resulting disintermediation, "the elimination of an intermediary in a transaction between two parties,"
 has shifted power in favor of content producers, who can get now distribute their content on multiple platforms and take advantage of diverse revenue streams.
  As technology becomes faster, better, and more accessible, it will create more choices, which in turn will create fragmentation.
2. Platform Proliferation. Due to new technologies, content consumption is becoming "platform agnostic."  Outsiders have taken advantage of development resources to innovate and develop innovative platforms,
 while traditional media companies have been slower to adopt new technologies to avoid disrupting existing profitable channels and damaging relationships with powerful distribution partners. 

3. Active Media. Traditional, linear television is a "passive" or "lean-back" media experience.  Most digital media experiences are more "active" or "lean forward" (e.g., chat, rating, playlists). 
  People now find online videos through browsing or from recommendations from friends.
  The result is a change from one-size-fits-all pre-scheduled linear television channels to one-to-one relationships that allow viewers to exercise more control, choosing their content and viewing times on a more granular level.  The audience demands content on different devices at different times, creating a shift in the balance of power from programmers to viewers. 

4. Commoditization of Content. There has never been a greater range of entertainment choices.  While content demand has remained constant, content supply has grown exponentially.  This includes current and library content produced professionally (available free online legally and illegally) and user generated content.
  The perceived value of content is being driven down making it a commodity.  The ease of access brings down transaction costs, lessening the value of content.

5. Emerging Revenue Models. Most new media business models are supported by advertising, rather than pay-per-view or subscription models.  As a result, consumers believe that all content should be free.

II. The Broadband TV Universe

A. Television Platforms. 

1. Cable and Satellite Television Multi-System Operators ("MSOs").  MSOs are pioneering new methods of competing with broadband video.  These often require the MSOs to license additional rights from the channel providers, who in turn may need to obtain additional rights from the content creators.

a) Video-On-Demand ("VOD"). Increasing amounts of programming are being offered as free and pay VOD from the digital cable menu.  This is supported by storing the content on servers and serving it through the MSO's infrastructure.  This helps take on the digital video recorder ("DVR") revolution, which requires planning ahead.  Instead, with VOD viewers can access time-shifted content more spontaneously by relying on the MSO network to record the content for them.
(1) Start Over.
 Time Warner Cable’s "Start Over" service will let viewers tuning in late to a show (but before it is over) jump back to the beginning of the program.  The service will be especially helpful to viewers who won’t own DVRs or who don’t take the time to program them.
  The service will preserve existing revenue models by keeping the originally broadcasted commercials intact and not allowing the viewer to fast forward through them.  It is intended that viewers will be able to access Start Over from within the applicable channel, rather than having to go to a separate VOD menu.  Once the delayed playback is over, the viewer is returned to the same network's real-time programming.

(2) Catch-Up and Look-Back. Cox's "MyPrimetime" offers selected shows the day following their broadcast, with fast-forwarding through commercials disabled.  Episodes stay available for about four weeks.

b) Network DVR.  Cablevision had proposed creation of a DVR which would record programming at Cablevisions data center, rather than on the viewer's set top box.  While the two options seem functionally equivalent, the difference here was that Cablevision would be making the recording rather than the viewer, without necessarily obtaining VOD rights from the channel provider.  MSOs are typically required to obtain separate rights to offer VOD programming.  In March, 2007, a New York court sided with the content owners who argued that the cable company could not make such recordings without their consent.
2. External Devices.

a) Digital Video Recorders ("DVRs").  DVRs allow users to schedule recordings of television programming, using keywords, names of actors and show titles.  The most well-known DVR brand is TiVo.  DVRs are also available as part of the MSOs' set-top boxes and as software on computers.  Most MSOs offer a generic DVR experience, while some include extra payments for a TiVo software option.  The use of DVRs to time-shifting television programming makes the "prime-time lineup" less important.
  Content owners must find a way to preserve the advertising-supported revenue model as DVR users increasingly skip commercials. 

b) Gaming Consoles. Use of gaming consoles enables delivery of movie and television content using a box that many people already have.
  Microsoft's Xbox Live has millions of users and thousands of hours of movie and television content.
 

c) Place Shifting Devices. With a broadband Internet connection, a laptop computer and a Slingbox at home, an individual can now watch anything that she could watch on her home television anywhere in the world.  There are no subscription charges; viewers have unlimited use once they buy a Slingbox.  Slingbox does not record or save programs (but can work with a DVR to do so) and supports only a one-to-one connection.  The same effect can be had with the Microsoft Windows Media Center operating system and a TV tuner card.

d) Set-Top Box Internet Protocol Television ("IPTV").  IPTV uses a set-top box receiving video programming as "packets" via Internet Protocol.  IPTV takes advantage of a high-speed Internet connection to send only the channels viewers request, rather than delivering all channels simultaneously, like cable and satellite MSOs.   Additionally, IPTV offers the potential of increased interactivity.  Multichannel IPTV systems from telephone companies, such as AT&T U-Verse and Verizon FIOS, now compete directly with the traditional facilities-based cable and satellite MSOs.

e) Direct to Devices. Sony plans to offer a video-downloading service through all its key products, including its televisions.
  In July 2002, Sony announced plans to make the Will Smith action film Hancock available online to owners of the Web-connected Sony Bravia TV before the movie is available on DVD.

B. Internet Platforms. 
1. User Generated Content ("UGC") Websites. UGC sites are among the most popular that stream broadband video.  While there are many UGC sites, YouTube is far and away the leader.  In 2007, YouTube alone used as much bandwidth as the entire Internet in 2000.
  "The difficulty in monetizing YouTube lies in the essence of its own existence, that is, as a video content repository. Monetizing YouTube with advertising is like selling advertising to "run" in your kitchen junk drawer or in your shoebox full of photos.  Everyone's got a junk drawer and a shoebox full of photos." 
  Most advertisers are wary of an environment where no one controls the content.

2. Cable Television Providers. The MSOs have also attempted to draw traffic by building streaming video portals with content from and complementary to their cable services. Comcast's Fancast website allows users to view TV listings, and full episodes of television programs and full movies.  Time Warner Cable's RoadRunner website offers similar features. 

3. Media Player Software. A number of companies offer media player software that brings the user professional content from the Internet.  These players include Microsoft Media Center, Apple's iTunes, Adobe Media Player ("AMP") and Miro.  AMP and Miro use RSS feeds to stream online video.

4. Peer-To-Peer ("P2P") Services. In P2P services, users download files from other users, usually at the same time they're uploading files to other users.  When using a P2P service, instead of downloading a large file from a single service, users download connect to several peers sharing the same file over the Web, with the P2P service breaking the file into smaller pieces for easier transmission.  This greatly lowers the distribution costs. Applications using P2P include Joost, Babelgum andPando.  BitTorrent, a specific P2P protocol is used by Azureus and other applications.  Some ISPs say that P2P traffic can take over 50% of their upstream capacity
 and 80% of their overall capacity.

5. Narrow Content Websites. The Internet also lends itself to narrowly focused content sites.  Examples include Will Ferrell's Funny or Die, and South Park Studios.  Each of these sites caters to a narrow topic or single show.

6. Social Networks. The popular social networks, including MySpace, Facebook and Beebo all support video on profiles.  MySpace has even launched MySpaceTV, which is a portal to both UGC and professionally generated content.

7. Portals. The long popular web portals also contain video elements.  MSN has a robust video section which aggregates professional content to draw in large audiences.  Lycos Cinema 
 enables users to watch older content simultaneously with each other using its "simulstream" technology. 

8. Physical Distributors. Netflix launched a service it called "Watch Instantly" to provide video-on-demand over a broadband Internet connection. 
  Instead of having to mail back a DVD and wait for a new one, Watch Instantly subscribers can pick the movie they want to see at any time.  

a) In January 2008, Netflix started making a library of 6,000 movies and TV shows free to almost all Netflix subscribers.  

b) Netflix has partnered with the digital-media outfit Roku for a new device that enables its subscribers to instantly stream a library of more than 10,000 movies and TV episodes from Netflix directly to the television set. Roku is planning a software update for late 2008 that will let users stream video content from other “big name” providers.

9. Television Networks. All of the major television networks have launched online streaming of their prime time programming on their network websites.  Despite strong on-air promotion, these destinations suffer, because they contain the programming from only one network and do not have many of the innovative features of their pure online competitors.  The networks usually make streaming available one or more days after the television premier.

10. Television Programming Aggregators. There is a lack of traffic at the networks sites and a lack of quality at the aggregation sites, leading networks to invest in sites like  

a) Veoh. Veoh was one of the first such aggregators, building a downloadable player that pulled content from various UGC and professional websites.  

b) Hulu. Hulu, which aggregate high-quality professional content. 
  The most significant player in this area is Hulu, a joint venture of NewsCorp and NBC.  What Hulu aspires to be is "the world's best monetisation service for premium content owners[.]"
  Hulu signed up five major consumer portals (AOL, Comcast, MSN, MySpace and Yahoo) to distribute its video player. 
  Hulu also allows its player to be embedded in third party sites using a simple snippet of code.

C. Mobile Platforms.
1. Streaming. Streaming video content can be distributed to mobile devices over the mobile carrier's signal, via over-the-air broadcasts, and via a WiFi Internet connection. 
a) 3G. Third generation ("3G") services are the next generation of high-speed wireless connectivitity.  The include and Verizon's Vcast service.
b) DVB-H. Phones with DVB-H equipped with receivers get special television broadcast signals over the air, so people can watch digitally broadcast linear channels on their phones.  Qualcomm Inc.'s MediaFLO USA,  used by AT&T, broadcasts a television signal to the handset.

2. On Demand.  Video content can also be accessed on demand, usually through the mobile carrier's signal or a WiFi Internet connection.

D. Looking Into the Future.
1. Embrace Change. With online video, consumers are in control of their entertainment experiences and have limitless choices. The result is a dramatic change in the media consumption habits of today's consumers.

a) Snacking. Viewers enjoy "snacking" on entertainment bites like short-form videos. Additionally, the viewer's discovery of the video is an integral part of the overall experience.

b) No More One-Size-Fits-All. Content creators develop content economically, reach consumers through a variety of distribution channels, and connect directly with viewers who provide immediate feedback.

c) Online Targeting. Advertisers need to find ways to reach audiences who no longer watch much TV on the television set, and do so in a more targeted way, with more accountable metrics. 

2. Develop Best Practices. It is important to develop best practices for short-form video and continue to refine them over time: 

a) Design For The Medium. Content owners need to develop video that is specifically made for the interactive medium and that will capture viewers attention immediately.

b) Keep Ads Short. Advertising on short-form video requires shorter advertisements before and after videos.  Advertisers need to find alternatives to the normal 30-second spot and focus on 10- to 15-second advertisements that are impactful.

c) Embrace Entertainment. Advertisements need to blend with content. Users need to enjoy the advertisements just as much as the featured content.  Successful branded entertainment experiences will be tightly integrated.

d) Engage The Consumer. Interactivity is essential to engage the viewer and create a more direct connection with consumers.

e) Measure The Right Things. Platforms need to provide advertisers with useful metrics, including the number of times a video was embedded or shared and the kinds of comments posted by viewers.

3. Hulu. So far, Hulu has been the most meaningful attempt to aggregate professional television programming in one place on the web.  Can Hulu become a long-term success?

a) Product Offering. Is the content offering too limited?  Are there enough content partners?  Does the lack of exclusive content hurt Hulu?

b) Destination. Will Hulu be a destination or simply a distributor?  Hulu already distributes to MySpaceTV and other sites.  Hulu also links to videos on other websites.

c) Timeliness. Will the programming be current enough to compete with television?  Many providers are not including current content.  Is library content enough?

d) Infrastructure. Will Hulu have enough revenue to support its technology infrastructure?  Hulu bears most of the costs of streaming videos while its partners take most of the revenue.  Approximately 20%-30% of the advertising revenue stays with Hulu.

e) Ownership. Will other major content owners want to distribute video on Hulu if it continues to be owned by its initial major content partners?  CBS has stayed away from Hulu due to the ownership and revenue split.
  Is Hulu a viable stand-alone company?

III.  Deal Terms

A. Licensing.

1. Exclusivity. Many video sites and applications ask for exclusive content and/or distribution windows.  It is generally a bad idea to grant any exclusivity unless the licensee reciprocates with large licensing fees or minimum revenue guarantees.  Otherwise a content owner is better off distributing content over a variety of distributors to capture the fragmented audience. Any exclusivity granted should be limited to a specific geographic territory.  

2. Distribution.
a) Sublicensing. When licensing content to a distributor that will sublicense for use on various platforms, it is important that the content owner approve each platform and hold the distributor liable for the actions of the sublicensees.

b) Embedding. In-page players are the most common way of embedding video in any webpage.  Publishers and content providers favor in-page players because in-page is the least complicated way to display video on a website. It also offers users the added benefit of immediate video playback, and advertisers like in-page since the viewer/user never has to leave the page.
  Content owners need to determine whether they want a licensee to effectively become a syndicator, by allowing it to provide embeds to third parties.
3. Economics.

a) Minimum Guaranty. All exclusivity, whether platform, territory, or content-based should be accompanied by a minimum guaranty against per subscriber fees or advertising revenue.  The parties will generally negotiate the terms for recouping the minimum guaranty if it is an up-front payment, or paying it if it is a true-up payment at the end of a period.

b) Subscription Fees. Content providers generally can't dictate the license fees charged by services that offer paid subscriptions.  Content providers can protect themselves with minimums against a revenue share, or use straight license fees for the programming.

c) Advertising Revenue.
(1) Seller. It is the norm that the platform be the seller, since it can sell across its entire platform.  It is important to specify restrictions on how the platform can sell, so it doesn't damage the content owners brand and/or ad sales on the content owner's own website.  The content owner should have a right to sell ads as well.

(2) Revenue Received v. Recognized. The party not selling the advertising should try to calculate splits based on revenue recognized, so that the seller takes the risk of bad debt.  The party selling the advertising should try to calculate splits based on revenue received, for the same risk-shifting reason.  Generally, the content provider should receive 60-70% of the split.

(3) Cap on Deductions. The seller of advertising will net out certain expenses before calculating the revenue split.  These generally include 3rd party sales commissions (which should be capped around 15% of the gross) and bad debt (which should be capped around 5% of the gross).

4. Track Buy Backs. In the event that the licensee of content is dubbing/subtitling the programming in another language, re-encoding the program to another format, up-converting the programming to HD and/or adding meta-data, the content owner should have a right to buy back the programming with the changes for other uses.

5. Withdrawal of Content. It is important that the content owner have the right to withdraw any content at any time and replace it with substitute content.  If the licensee insists on limiting the provision, the licensor should at least have the right for such withdrawal based on claims against content that could create potential liability.

6. Marketing Restrictions.

a) Sell against brand. If a content owner lets a licensee sell directly against its brand, the content owner may conflict with the licensee in competing for ad sales.  It is better to restrict the licensee to selling ads only as part of run-of-site or other broad packages.

b) Keyword Advertising. It is important for a content owner to determine whether it wants to allow a licensee to purchase keyword advertising using its brand names.  This could lead to higher search engine marketing costs for the content owner, and damage web traffic on a content owner's site.

7. Marketing Benefits.

a) E-Mails. The content owner should try to reserve placement in a fixed number of licensee e-mails, to promote its content.  This is especially important if the revenue model involves an advertising share.

b) Electronic Program Guide ("EPG") Placement. The EPG is used on many services to guide users to content.  Placement in relevant sections of the EPG is integral to driving traffic.

B. Business Models.
1. Fee Based.
a) Pay Per Transaction. Transaction video-on-demand ("TVOD") is when the user is charged a discrete charge for each video viewed.

b) Subscription. Subscription video-on-demand ("SVOD") is when a the user receives access for videos from a number of content providers for a certain time and is charged a subscription fee.

2. Advertising Supported. Users may prefer free advertising supported video, as opposed to paying for video.  From a content owner's perspective though, it is hard to make money giving away free video clips online.
a) Standards. There needs to be better industry-wide standards to measure impressions.  However, as with all emerging technologies, video advertising suffers from publishers, service providers and technology companies not communicating effectively about technology requirements and the advantages of the video medium. Every publisher has different ad serving needs and few really understand what works for video. It’s vital that they keep communicating what works to advertisers. 

b) Advertisement Types. 

(1) 2007 Standards. In 2007, the Interactive Advertising Bureau ("IAB") established standards for online video advertising: (i) in-stream advertisements include pre/mid/post roll video advertising, takeovers, overlays and bugs, (ii) banner advertisements are blocks generally displayed in IAB Interactive Marketing Unit ("IMU") standard sizes and (iii) text advertisements are generally user-initiated and triggered by relevant highlighted words within content.
 
(2) Overlays. YouTube and AOL have both introduced overlay advertisements at the bottom of selected video clips. Clicking on an overlay pauses the video and launches the full advertisement, such as a pre-roll or movie trailer. The overlays disappear after several seconds if the viewer does nothing.

(3) 2008 Standards. In 2008, the IAB introduced new guidelines
 to create more standards for online video advertising.  By creating more standardization, the IAB hopes to make online video advertising easier for advertisers to buy.  The new guidelines cover everything from pre-roll length to file sizes, color depths and bit rates. The guidelines also look to enforce standards of consumer control for video advertisements.  The IAB prefers video advertisements to be user-initiated with options to stop and start video play on-demand. 

(a) Rich Media. Rich Media is now defined as: advertisements with which users can interact (as opposed to solely animation and excluding click-through functionality) in a web page format. 

(b) The new guidelines cover three basic forms of online video ad formats: (i) linear ads, such are pre-roll, mid-roll and post-roll, which interrupt the video, (ii) non-linear ads and (iii) overlay ad units, and companion ads, which are banner-like ads that appear alongside video as it plays.
c) Issues To Consider.

(1) How is an impression recorded and billed (cost per engagement, cost per click, cost per action)?
(2) Is an impression counted on the first frame of the video, or is there an engagement mark that qualifies the impression?  Do you want consumers to watch a particular amount of your online video ad spot?

(3) Do you require a further action? Do you want them to click and just see your new micro-site?  Do you want them to click on your video spot and then download a coupon or make a purchase?

IV. Technology Infrastructure

A. Video Technology and Providers.
1. Video Technologies. There are numerous video format options, including Adobe Flash, Windows Media, Real and Quicktime.  Each format has its merits.  Adobe Flash has become the most ubiquitous, while the other offer more DRM options.

2. Video Providers. Content owners often engage third parties to create and/or host a video player.  Such third parties can also assist with syndicating content.  Brightcove is one example of a third party that offers a Flash-based video player than can syndicate to social networking sites and permit other embedding options. 

B. CDNs, DRM and Geofiltering.
1. Content Delivery Networks ("CDNs"). Typically, CDNs are used to push content out to various locations at ISPs and other areas of the Internet, to effectively create a private network.  Akamai is the clear leader in this area.  In early 2008, Limelight, a growing competitor, was found guilty of infringing a patent owned by MIT, licensed exclusively to Akamai.
  In June 2008, AT&T announced that it would make a push into the CDN business.
  BitTorrent can use P2P to undercut traditional CDNs.

2. Digital Rights Management ("DRM"). DRM is essentially a software wrapper to protect content from unauthorized use.  "Digital Rights Management is the cornerstone of the digital business models of the future. It is more comprehensive than traditional Conditional Access Systems, offering far finer and more sophisticated control over content usage than just allowing or denying access. It usually combines encrypted content and an entitlement process with rules governing who can access which content, when, and under what circumstances. Advanced DRM systems may go further and enforce more complex licensing, or support active revocation and content updating."

a) Interoperability Issues. DRM may have the inadvertent effect of curbing viewing, as interoperability issues could make it difficult for people on various platforms to consume content.

b) Curbing Piracy. The jury is still out on whether DRM actually discourages piracy.  If not, it is just a "nuisance" for the user. 

3. Geofiltering. Geofiltering restricts viewing to certain geographical areas.  With most Internet-based technologies, this is handled by reverse IP look-up (looking up the viewers Internet Protocol address), which can usually filter usage on a country-by-country, or more granular, basis.  While there are methods to defeat geo-filtering, it is generally effective.

4. Last Mile. One of the problems for Internet Service Providers ("ISPs") has been that file-sharing networks connect users more or less at random around the globe.  Thus, a file-sharer in New York may simultaneously download files from California and Singapore and upload to users in Australia and Belgium. This long-distance carriage is expensive for ISPs.

V. Legal Issues

A. Licensing.
1. Rights. The content owner must ensure that it has all rights necessary to distribute the content online.  One of the most important areas is music public performance rights.  Content owners should try to shift this burden to the distribution platform.

2. Revenue Models. Is advertising supported video a sufficient revenue model to sustain content owners?  Much of the content is created for cable/satellite television and then repurposed online.  Some MSOs have been vocal critics, explaining that they will not be willing to pay large carriage fees for programming that is available online for free.

B. Unions. 
1. Changing Model. Unions that have objected to use of video online without extra payment to writers and actors.  The unions argue that this use is not merely "promotional," but generates revenue.  The question is how writers and actors "will participate in original new-media productions, and under what circumstances employers can exploit excerpts from traditional TV programs in new media."

2. Directors Guild of America ("DGA").  DGA reached an agreement with the Alliance of Motion Picture & Television Producers ("AMTP") in January 2008 which added terms related to the use of ad-supported streaming and promotional clips.

3. Writers Guild of America ("WGA").  In February 2008, after a 14 week strike, WGA members ratified a new contract that gave WGA jurisdiction over new media and created payment formulas.

4. AFTRA. The American Federation of Television and Radio Artists ("AFTRA") reached a tentative 3-year agreement with AMTP in May 2008 that, increases wages, and establishes AFTRA's jurisdiction over programs distributed via the Internet and new media. It also sets up new residual structures for paid Internet downloads that significantly increase current rates and establish residual rates for ad-supported streaming and use of clips on the Internet. The agreement preserves performers' consent for non-promotional new-media use of excerpts of traditional TV shows, and establishes a sunset provision that allows both sides to revisit new media.
  The results of the ratification vote by union members will be released in July 2008.

5. Screen Actors Guild ("SAG"). As of the date this outline was due, SAG was still in negotiations on a new agreement, with expiration of the old agreement and a possible strike looming.  SAG didn't believe that the AFTRA agreement went far enough.  The issue is further complicated by the fact that many actors are members of both AFTRA and SAG.
  Talks between SAG and AMTP broke of July 1, 2008.

C. Net Neutrality. 

1. Content Owners. Major movie studios and record labels are concerned that net neutrality could eliminate a potential tool for fighting online piracy.  Meanwhile, independent artists want to ensure that they can disseminate their work freely.

2. ISPs. Certain ISPs are singling out applications and restricting the speed and/or general access by their customers.  This is known as "throttling."  Open-Internet advocates are against the proposals by some service providers, who say they need to take reasonable steps to manage ever-growing traffic on their networks.  Throttling affects content and other service providers, such as voice over Internet protocol ("VOIP") telephone services.

D. Metered Internet Service. 
1. Changing Models. As growth slows in the cable industry, and competition from phone companies heats up, cable carriers will explore new pricing models.  As web video quality increases, leading to larger video file sizes, broadband subscribers will use an increasing amount of bandwidth.  Broadband service priced by how much bandwidth you use is inevitable.
2. What type of pricing structure makes sense?

3. How will metered Internet service affect growth of rich online content?

4. How will metered Internet service affect growth of P2P platforms?

E. Legislative Interference.
1. Hindering Growth. As with net neutrality, legislators will probably come up with many "solutions" that result in hindered growth.

2. Closed Captioning. U.S. Representative Ed Markey is backing a bill that would require major producers of Internet videos to add captions as well as "video description" soundtracks that describe the on-screen action for blind people. Three kinds of video would be affected: preproduced material that has already been captioned for TV viewing, live programming, and video that is "generally considered to be comparable to programming provided by multichannel programming distributors."
  This will create additional burdens to present online video, as the captions from TV programming usually need to be modified to work on the Internet, and they also must be made compatible with many different media player programs found on Windows, Macintosh, and Linux computers.
 

F. Piracy.
1. Whose Job? Who should be responsible for protecting content? ISPs, device manufacturers, hosting companies, or site operators?
2. File Sharing. While file sharing networks can be used for legitimate reasons, is also among the protocols of choice for pilfering copyrighted works on the Internet.
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