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Moral Rights
Introduction
France, Germany, Italy, most other European nations, and some Latin American nations have long recognized a cluster of prerogatives that are personal to the creator of a work of art and unrelated to the artist’s pecuniary interests. Those prerogatives arise from the belief that an artist, in the process of creation, injects some of his or her spirit into the art and that, consequently, the artist’s personality, as well as the integrity of the work, should be protected and preserved. Known as moral rights or the droit moral and subscribed to by the member nations of the Berne Convention (described within), including the United States, that cluster of prerogatives is the focus of this chapter. The following pages address the origins of moral rights, their various categories, and the extent of their recognition in the United States both before and after the enactment of the Visual Artists Rights Act (VARA) of 1990, which amended the 1976 Copyright Act to provide visual artists with the moral rights of attribution and integrity.

Origins
Some commentators trace some of the beginnings of the droit moral to the philosophy of individualism that accompanied the French Revolution and to doctrines in civil‑law nations that developed slowly in the nineteenth century and more rapidly in the twentieth century. However, the central debate over the nature of artists’ rights occurred in Germany near the close of the nineteenth century: an intellectual work had either a dualist Doppelrecht—that is, an incorporeal property giving rise to personal rights of either a patrimonial or a moral nature—or a monist nature, whereby both the personal and the patrimonial rights were inseparable parts of a single Persönlichkeitsrecht. The debate over those two views was resolved in the first half of the twentieth century. The dualist view prevailed in France, where to this day the author’s rights are viewed as an incorporeal cluster of prerogatives separable into moral and patrimonial rights. In Germany, the monist view predominated, with moral rights and exploitative interests uniting in a single right that expires seventy years after the artist’s death. As the droit moral is considered to have originated in France and as that country remains its foremost champion, the following discussion enumerating the categories of the droit moral focuses primarily, though not exclusively, on the French conception of those rights.

Categories of Moral Rights
The following cluster of rights is, under French law, retained by the author of a work even after the work has entered the stream of public commerce.

Right of Disclosure (Droit de Divulgation)
The recognition that public disclosure of a work affects an artist’s reputation provided a basis for the droit de divulgation (the right of disclosure)—that is, the artist has the sole prerogative to determine when and how to make his or her work public. That right received its most famous judicial endorsement at the turn of the twentieth century. In the case of Whistler v. Eden, the Paris Court of Appeals excused the artist James Abbott McNeill Whistler, who had been commissioned to paint a portrait of the wife of Lord Eden, from specific performance. Apparently, a dispute had arisen as to payment, whereupon Whistler, claiming to be dissatisfied with the work, painted out Lady Eden’s head, painted in another head, and refused to deliver the portrait. When Lord Eden sued for breach of contract, Whistler, although required to pay damages for nonperformance, was not compelled to deliver the portrait. The decision reflects the French view that, even when the right of disclosure may impair contractual obligations, an artist retains the absolute right to determine when to disclose his or her work to the public.

The right of disclosure is not unique to France. Germany, Japan, and Spain, for example, recognize the right in some form. In addition, Brazil recognizes an author’s right to withhold publication of his or her work.

Right to Withdraw from Publication or to Make Modifications (Droit de Retrait ou de Repentir)
Recognized in Italian, Spanish, and Brazilian law, as well as in French law, the droit de retrait ou de repentir permits an artist to withdraw a work from publication or to modify the work, even if exploitation rights in the work have been transferred, so long as the artist indemnifies the transferee before exercising the right. Clearly, both situations can give rise to tremendous practical difficulties; in fact, few French cases have even addressed the right.

Right of Authorship (Droit à la Paternité)
Over the course of time, the droit à la paternité has expanded into three rights. The first of those rights permits an artist to be recognized by name as the author of his or her work or, if the artist wishes, to publish anonymously or pseudonymously. In France, the right has been broadly interpreted, so that an artist’s name must appear on all copies of a work, as well as on the original piece, and on all publicity materials preceding or accompanying its sale, even if the author has contracted otherwise. A reproduction of a painting, sculpture, or architectural model must bear the name of the original artist. In addition, all publicity materials preceding or accompanying the sale of a work of art—be it an original, a copy, or a reproduction—must bear the name of the original artist, regardless of any contractual arrangements to the contrary. The second of the rights of authorship confers on the artist the right to prevent his or her work from being attributed to someone else. With the third right of authorship, the artist may prevent the use of his or her name on works that he or she did not, in fact, create. That right has been applied in at least two types of instances: First, an artist (or an heir) may remove the artist’s name from distorted editions of the work, and, second, the artist may protest the use without permission of his or her name in advertisements.

According to at least one commentator, droit à la paternité may be the least problematic of the moral rights to enforce. Perhaps for that reason, the right of paternity is one of the two moral rights primarily protected by most of the legal systems acknowledging the droit moral today, the other being the right of integrity.

Right of Integrity (Droit au Respect de l’Oeuvre)
Considered by all scholars to be the most essential prerogative among moral rights, the right of integrity empowers the artist, even after title to a work is transferred, affirmatively to prevent any tampering with it. Along with the right of paternity, the right of integrity is the moral right most frequently protected in those nations recognizing the doctrine of droit moral. 

The right to protect a work against tampering does not necessarily include protection against its complete destruction. In the United States, however, an author of a work of visual art may “prevent any destruction of a work of a recognized stature.”

Droit Moral and the United States
As noted in chapter 2, the United States on March 1, 1989, acceded to the Berne Convention and accepted, in principle, the Convention’s concept of moral rights as embodied in the Convention and reproduced below in pertinent part:

Independently of the author’s economic rights, and even after the transfer of said rights, the author shall have the right to claim authorship of the work and to object to any distortion, mutilation, or other modification of, or other derogatory action in relation to, the said work, which shall be prejudicial to his honor or reputation.

Not until December 1, 1990, however, did American copyright law see the enactment of the Visual Artists Rights Act (VARA), legislation that amended the Copyright Act of 1976 to provide visual artists with the moral rights of attribution and integrity. 

The enactment of VARA, which took effect on June 1, 1991, represents a victory for artistic principle, particularly when viewed in the historical context of United States copyright doctrine, which has consistently subordinated the sensibilities of the artist to the advancement of commerce. Although VARA is a step in the right direction, it still falls short, as will become apparent, of the protections for the artist that are envisioned by the Berne Convention.

Early Attitudes
In the 1940s, the judicial climate was not particularly hospitable to moral rights. For example, in the New York case of Crimi v. Rutgers Presbyterian Church, the plaintiff, artist Alfred Crimi, had won a competition in 1937 sponsored by the defendant to design and execute a mural to be placed on a rear wall of the church. A contract was drawn by the parties’ attorneys, and, as per the contract, the work was completed on time, the agreed‑on price was paid in full, the work was copyrighted, and the copyright was assigned to the church. As the years passed, a number of parishioners objected to some of the content of the mural, and in 1946, when the church was redecorated, the mural was painted over without first giving notice to the artist. When he learned of the overpainting, the artist brought an action for equitable relief, seeking to compel the church to remove the paint covering the mural or to permit him to remove the mural at the church’s expense or to pay money damages to the artist. He alleged that the “artist has a continued limited proprietary interest in his work after its sale, to the extent reasonably necessary to the protection of his honor and reputation as an artist” and that within that protection is the right of the work’s continued existence without destruction, alteration, mutilation, or obliteration.

The court noted that the Berne Convention upheld the doctrine of droit moral for its member nations but observed that the United States was not a signatory to the Berne Convention. Accordingly, no rights in the mural were reserved by the artist. 

Backdoor Recognition of Moral Rights
Aggrieved artists do not lack ingenuity. Since United States law included no federal statutory recognition of the droit moral, artists, in an effort to establish authorship rights, resorted to action on an array of theories such as breach of contract, copyright infringement, and violation of the Lanham Act. The case of Fisher v. Star Co. used a theory of unfair competition, which enabled the creator of the famous “Mutt and Jeff” cartoon characters to restrain a publisher from publishing, without his consent, other cartoons designated as “Mutt and Jeff” that were drawn by another cartoonist. The theory was that unauthorized and perhaps inferior depictions of the cartoon characters would deceive the public and reduce the characters’ financial value to the creator.

In Clevenger v. Baker Voorhis & Co., an author who was both a lawyer and a writer prevailed on a claim of defamation when he alleged that a publisher had impaired his reputation by publishing a revised, error‑ridden edition of his book bearing his name on the title page without indicating that he had not done the revision.

By bringing suit under a privacy statute, a marine painter, in Neyland v. Home Pattern Co., was able to prevent a magazine publisher from selling a crude reproduction of one of his paintings as a pattern for embroidered sofa and pillow cushions. The suit was for the unauthorized use of the artist’s name for purposes of trade.

No Legislation Yields No Protection
In many instances, the aggrieved artist was left without relief. One notable incident occurred in 1980. In 1975, the Bank of Tokyo Trust Company in New York City commissioned the renowned artist Isamu Noguchi to create a sculpture for its United States headquarters near Wall Street. Designed particularly for the space, the sculpture was a seventeen‑foot‑long rhomboid suspended point downward from the ceiling of the lobby. Five years later, the bank decided to remove the massive sculpture from the lobby and, without notifying the artist, ordered the work to be cut up, removed, and banished to storage, thus effectively destroying the work. Noguchi viewed that as an act of “vandalism and very reactionary.” Others in the New York arts community were similarly outraged. However, since Noguchi had transferred all his rights in and to the sculpture to the bank, then‑current law provided him with no relief. The bank, after all, was simply exercising a traditional property right, the right to destroy.

Noguchi’s plight was not an isolated case. In 1979, a change of ownership at the Samoset Resort in Rockport, Maine, brought about the dismantling of a twenty‑five‑foot‑high sculpture by the artist Bernard Langlais that had been installed at the resort’s entrance five years earlier. The dismantling, done by means of a chain saw, was accomplished without informing Langlais’s widow in advance. Adding insult to injury, the resort left the fragments of the dismantled sculpture uncovered in a heap throughout a summer and an autumn at the rear of the resort’s main entrance.

In still another instance, two stone Art Deco sculptures, embedded in the facade of the Bonwit Teller building in New York City since the building’s construction in 1928, were smashed by jackhammers in 1980 in the course of razing the building to make way for Trump Tower. The Metropolitan Museum of Art had been interested in acquiring the pieces, and the developer was willing to donate them to the museum if the removal costs were not unreasonable. In the end, although the removal costs were not prohibitive, the developer calculated that the costs in terms of delay would be too great. Accordingly, the pieces were destroyed, much to the surprise and dismay of the museum and others who had sought the sculptures’ safekeeping.

The publicity generated by those instances and others stoked the fires of public awareness of and sympathy for the plight of the artist. Thus, in 1979, the state of California pioneered moral rights legislation in the United States with the enactment of the California Art Preservation Act (discussed later in this chapter). However, even as recently as 1982, an artist in New York could not seek redress for violation of a moral right by looking to New York legislation; rather, the artist was compelled to consider other theories.

For example, in Stella v. Mazoh, the artist Frank Stella had to resort to a stolen‑property theory to recover two rain‑damaged canvases he had intended to discard but that had disappeared from the landing outside his studio, only to turn up for sale in the defendant’s art gallery. Stella’s purpose in bringing suit was to prevent the damaged paintings from being represented as his work, thereby harming his reputation as an artist. The parties ultimately settled the case out of court, and Stella recovered and destroyed the paintings. The next year, 1983, New York enacted a moral rights statute that would have been responsive to Stella’s plight.

State Moral Rights Legislation
In the years before 1990, several states enacted limited moral rights legislation generally restricted to versions of paternity and integrity rights. Understandably, no state adopted the moral right of withdrawal or modification by an artist once the artist’s work entered the stream of commerce. To permit such a right to exist in the United States would wreak havoc with established courses of trade. The following is a state‑by‑state survey of the moral rights legislation enacted before the passage of the Visual Artists Rights Act (VARA) of 1990, which amended the Copyright Act of 1976 and is discussed later in this chapter.

California’s Moral Rights Legislation
California was the first state in the nation to enact moral rights legislation. Adopted in 1979, the California Art Preservation Act secures rights of paternity and integrity for the artist. It prohibits intentional “defacement, mutilation, alteration, or destruction” of “fine art” and empowers the artist to claim authorship or “for just and valid reason” (which is not defined) to disclaim authorship. “Fine art” includes original paintings, sculpture, drawings, and works of art in glass “of recognized quality.” The quality is determined by the trier of fact. Remedies include injunctive relief, actual damages, punitive damages, and reasonable attorney and expert witness fees. Rights exist for the life of the artist plus fifty years and may be exercised by the artist’s heir, legatee, or personal representative. The rights may be waived only by an express, signed, written instrument. The artist must enforce his or her rights within one year of the discovery of the act complained of or three years after the act, whichever is later. A building owner seeking to remove a work of fine art that can be removed without being mutilated is subject to liability unless the owner attempts to notify the artist of his or her intention and furnishes the artist an opportunity to remove the work. If a work cannot be removed without being damaged or destroyed, moral rights are waived unless the artist has reserved them in writing.

In addition, the California Cultural and Artistic Creations Preservation Act, enacted in 1982, permits certain public and charitable institutions to enforce some of the rights granted to artists under the Art Preservation Act if the works of fine art are “of recognized quality and of substantial public interest.”

California’s approach to droit moral legislation is to protect both the artist’s reputation and the public interest in preserving the integrity of cultural and artistic creations. Moreover, California’s legislation declares that fine art is an expression of the artist’s personality; accordingly, its destruction or alteration is prohibited, whether the art is in the public eye or not; the art need only be “of recognized quality.”

New York’s Artists Authorship Rights Act
New York was the second state in the nation to adopt moral rights legislation. Like the California statute, New York’s law, enacted in 1983, grants artists the right of paternity—that is, the artist may claim authorship or “for just and valid reason” disclaim authorship. “Just and valid reason” includes unauthorized alteration, defacement, mutilation, or other modification when damage to the artist’s reputation has resulted or is reasonably likely to result. However, unlike the California statute, New York’s legislation grants a right of integrity that merely prevents public display of a work of fine art that is “altered, defaced, mutilated or modified” if the artwork is displayed as being the work of the artist and damage to the artist’s reputation is reasonably likely to result.

The thrust of the New York statute is the preservation of the artist’s reputation. Accordingly, the statute applies solely to works on public display on the assumption that an artist’s reputation cannot be damaged by acts occurring in private. Moreover, New York’s law does not forbid the total destruction of a work; apparently, an artist’s reputation cannot be demeaned by a work that has ceased to exist. Works of fine art include, without limitation, paintings, sculpture, drawings, works of graphic art, prints, and, for purposes of the droit moral statute only, limited‑edition multiples of not more than 300 copies. Remedies include legal and injunctive relief. The artist must enforce his or her rights within one year of the discovery of the act complained of or three years after, whichever is later.

Massachusetts’s Moral Rights Statute
Enacted in 1984, the Massachusetts Moral Rights Statute is based on the California legislation, granting the rights of paternity and integrity. However, the Massachusetts statute differs from California’s law in a number of details, including the following: In the Massachusetts statute the forbidden intentional defacement also includes defacement by gross negligence. “Fine art” is broadly defined to include, without limitation, paintings, prints, drawings, sculpture, craft objects, photographs, audiotapes and videotapes, films, and holograms “of recognized quality” as determined by the court (not by the trier of fact). Remedies available to artists and certain artists’ organizations include injunctive and declaratory relief, actual damages, and attorney and expert witness fees. Rights are for the artist’s life plus fifty years and are exercisable by the artist’s heir, legatee, or personal representative or by the state attorney general if the artist is deceased and the work of art is in public view. Rights may be waived by an express, signed, written instrument referring to the specific work concerned. Rights must be enforced within one year of the discovery of the act complained of or two years after, whichever is later. If a work of fine art can be removed from a building without being mutilated, the statute’s prohibitions apply unless the building owner notifies the artist of his or her intention and provides the artist with an opportunity to remove the work. If a work cannot be removed without sustaining substantial damage, the statute’s prohibitions are suspended unless the building owner has signed and recorded a written obligation.

Maine’s Moral Rights Statute
In 1985, Maine enacted a moral rights statute based on the New York model. The paternity right and the right of integrity are substantially similar to those of New York’s statute. Works of “fine art” include, without limitation, paintings, drawings, prints, photographic prints, or limited‑edition sculpture of no more than 300 copies. Both remedies and the time frame within which an action must be brought are modeled on the New York statute.

Louisiana’s Artists’ Authorship Rights Act
Signed into law in 1986, the Louisiana statute, although modeled on New York’s legislation, has at least one noteworthy difference. As under New York law, the artist retains the right to claim authorship of his or her work of fine art and to disclaim authorship for just and valid reason. Louisiana’s definition of “just and valid reason” is similar to New York’s definition. However, unlike New York’s law, Louisiana’s right of integrity prohibits the unauthorized, knowing, public display of a work of fine art or its reproduction in an “altered, defaced, mutilated, or modified form” or the unauthorized public display of a work attributed to the artist under circumstances reasonably likely to result in damage to the artist’s reputation. Under the Louisiana statute, it is unclear whether the artist has to prove damage to his or her reputation if a work is subjected to unauthorized public display in a changed form; if the artist does not have to prove damage to his or her reputation, the burden of sustaining a claim under the statute is considerably lighter than if the artist does have to prove damage to his or her reputation. Works of “fine art” include, without limitation, paintings, drawings, prints, photographic prints, and limited‑edition sculpture of no more than 300 copies. Both remedies and the time frame within which an action must be brought are modeled on the New York statute.

New Jersey’s Artists’ Rights Act
In 1986, New Jersey enacted moral rights legislation similar to that enacted in Maine and New York.

Pennsylvania’s Fine Arts Preservation Act
Enacted late in 1986, Pennsylvania’s statute is based on the California legislation, with its grant of paternity and integrity rights, but the Pennsylvania law applies only to works “displayed in a place . . . accessible to the public.” Artists’ remedies include injunctive relief, actual damages, punitive damages (payable to a charitable or educational organization), and attorney and expert witness fees. Rights exist for fifty years after the artist’s death and are exercisable by the artist’s heir, legatee, or personal representative. Rights may be waived by an express, signed, written instrument. The artist must enforce his or her rights within one year after the discovery of the violation complained of or three years after the violation, whichever is later. In addition to specifically addressing the removal of works of fine art from buildings, the statute exempts from liability those building owners who alter or destroy works in the course of removing them from a building in “emergency situations.”

New Mexico’s Act Relating to Fine Art in Public Buildings
Effective June 19, 1987, the New Mexico act follows the California approach and uses language similar to that in the Massachusetts law but limits certain coverage to art in “public buildings.” Paternity and integrity rights are granted. The forbidden intentional defacement also includes defacement by gross negligence. To be protected under the statute, the art must be “fine art” in “public view.” “Fine art” includes paintings, prints, drawings, sculpture, crafts objects, photographs, audiotapes and videotapes, films, and holograms “of recognized quality.” “Public view” means on the exterior or the interior of a “public building”—that is, a building owned by the state or a political subdivision. The artist may claim “credit” or “for just and valid reason” may disclaim authorship. Rights may be waived by an express, signed, written instrument referring to the particular work involved. No specific period of limitation is included in the act.

Rhode Island’s Artists’ Rights Act
Enacted in 1987, Rhode Island’s legislation follows the statutory approach of Maine, New Jersey, and New York. It prohibits the unauthorized knowing display in a public place of a work of “fine art” in an altered, defaced, mutilated, or modified form under circumstances in which it would reasonably be regarded as being the work of the artist. However, the New York requirement that damage to the artist’s reputation be reasonably likely to result from the display is not included in the Rhode Island act. “Fine art” includes, without limitation, paintings, drawings, prints, photographic prints, and limited‑edition sculpture of no more than 300 copies. The artist may claim authorship or “for just and valid reason” disclaim authorship. “Just and valid reason” is defined as it is in the New York law. Provisions regarding remedies and time periods during which rights must be enforced are substantially similar to those in the New York law. As in the New York law, no provision forbids the destruction of a work.

Connecticut’s Art Preservation and Artists’ Rights Statute
In 1988, Connecticut enacted moral rights legislation modeled after the Pennsylvania Act. The statute provides a more detailed definition of what qualifies as a “work of fine art” than that of Pennsylvania, and specifically limits claims in the case of molds or photographic negatives to those with a value of at least $2,500. With regard to the right of integrity, the statute explicitly limits the right to “intentional” acts of “physical defacement or alteration.” Negligent alteration is not covered nor is destruction. Punitive damages are left within the courts’ discretion and do not require payment to a charitable or educational organization. The Connecticut statute purports to recognize these rights in addition to those under VARA, stating that these rights “shall exist in addition to any other rights . . . applicable on or after October 1, 1988.” Unlike the Pennsylvania statute, the Connecticut statute has no “emergency;” rather, it states that where a work of fine art cannot be removed from a building, the rights and duties shall be deemed waived unless expressly reserved in a writing signed by the building owner.

Nevada’s Statute
In 1989 under its statute for Miscellaneous Trade Regulations and Prohibited Acts, Nevada, like New York, enacted moral rights legislation limited to works of art existing in not more than 300 copies. The right of paternity is similar to other state statutes, but the right of integrity applies only to work published or publicly displayed in a defaced, mutilated or altered form where damage to the artists’ reputation is reasonably foreseeable. However, the right of integrity applies to a reproduction of an artist’s work as well as to the original work itself. Excluded from “alteration” are changes arising either from the passage of time or from the nature of the materials themselves, unless the alteration is the result of negligent conservation. There is a waiver provision similar to that found in the New York statute.

Moral Rights Statutes for Public Art Commissions
Utah
Adopted in 1985, the Utah Percent‑for‑Art statute grants a full right of paternity for works created by artists working on commission in the state’s public art program. The statute also grants such artists a right of first refusal if the state decides to sell the commissioned work.

Georgia
Georgia’s statute pertains to artists who have been commissioned to create art for state buildings. The statute grants the artist the right to claim authorship, the right to reproduce the work of art unless limited by the commissioning contract, and, if provided by the written contract, the right to receive a resale royalty if the work of art is subsequently sold by the state to a third party other than as part of the sale of the building in which the work of art is located.

Montana
Montana’s statute contains a provision that grants the artist the right to claim authorship for works of art created for state office buildings.

Federal Moral Rights Legislation
Introduction
As noted in chapter 2, the United States acceded to the Berne Convention, effective March 1, 1989. The Berne Convention (Berne) is recognized today as the most widely respected international copyright treaty in the world, and affords all authors who are citizens of a Berne member nation a basic level of copyright protection within all member nations. As of this writing, Berne’s membership totals more than 170 nations and, with the accession of China in 1992 and the Russian Federation in 1995, includes all the world’s important governments. Berne mandates that its member nations recognize and protect the moral rights of paternity and integrity.

The United States, in acceding to Berne, adopted a minimalist approach by determining that its then‑existing legislation—a patchwork of copyright law, common‑law defamation, unfair-competition laws, contract law, and a few moral rights state statutes—sufficed to place the United States in compliance with the moral rights requirements of Berne. The domestic and foreign skepticism that greeted that pronouncement was more than justified by Serra, the first post‑Berne major artists’ rights case, discussed on pages 58–5860 and reviewed briefly here. 

In Serra v. United States General Services Administration, the sculptor Richard Serra, under a commission agreement with the federal government, created and installed a sculpture, Tilted Arc, on the Federal Plaza at Foley Square in Manhattan in 1981. The artwork, a 120‑foot‑long‑by‑12‑foot‑high slab of Cor‑Ten steel that bisected the plaza, was conceived and designed specifically for its location. When Tilted Arc was greeted with hostility by workers and residents in the community, who raised aesthetic and practical objections to the sculpture in a series of public hearings in 1985, it was ultimately removed from Federal Plaza with saws and torches and carted away by court order—only days after the United States acceded to the Berne Convention.

In the wake of Serra, the United States determined that it had better revisit the issue of moral rights. Therefore, in December 1990, the Visual Artists Rights Act (VARA), a limited piece of moral rights federal legislation amending the Copyright Act of 1976, was enacted into law.

VARA Summarized
VARA amends the Copyright Act of 1976 to grant to an author of a “work of visual art” the rights of attribution and integrity. Such rights are granted independently of and in addition to the exclusive rights of copyright granted to authors under the 1976 Copyright Act.

Covered Works
VARA grants protections to authors of a “work of visual art.” A “work of visual art” is more narrowly defined than “pictorial, graphic, or sculptural works” and includes paintings, drawings, prints, sculpture, and still photographic images produced for exhibition purposes. Each of those works must exist in a single copy or in a limited edition of no more than 200 copies that are signed and consecutively numbered by the artist or, in the case of a sculpture, that bear an identifying mark. Specifically excluded from coverage are posters, maps, globes, charts, technical drawings, diagrams, models, applied art, motion pictures and other audiovisual works, books, magazines, newspapers, periodicals, databases, electronic information services, electronic and similar publications, advertising, merchandising, promotional and packaging materials, and any works made for hire.

The constricted scope of works protected by VARA is underscored by Gegenhuber v. Hystopolis Productions, Inc., which also serves to reaffirm the significance of state moral rights statutes. In Gegenhuber, the two plaintiffs were professional performers and artists and experienced puppeteers. They joined the defendant, a puppet theater, in the late 1980s in Chicago and, along with two other theater members, produced an adult puppet show entitled The Adding Machine, based on Elmer Rice’s play of the same name. Each of the four theater members participated in the development of the production—including the creation, the design, and the construction of the puppets, the sets, and the costumes—and the adaptation of the play, and the four agreed that each of them would receive appropriate credit for their contributions to the production. After the puppet show’s initial six‑month run, the plaintiffs left the theater to pursue other opportunities. Subsequently, the plaintiffs learned that the defendant theater produced additional runs of the show in 1990, 1991, and 1992 in substantially the same form either without appropriately crediting the plaintiffs or giving them any credit at all. 

When the plaintiffs filed an action in state court alleging that the theater company breached its agreement with respect to giving appropriate credit for the production and were thus passing off the show as theirs, the defendant removed the case to federal court, asserting that the plaintiffs’ claims were preempted by VARA and the federal copyright law. In remanding the plaintiffs’ case to the state court, the Illinois federal district court held that the plaintiffs’ claims were not preempted by federal law. Although the plaintiffs sought an attribution right that is recognized by VARA, VARA does not recognize such a right with respect to puppets, costumes, and sets. 

In Pepe Ltd. v. Grupo Pepe, Ltd., another 1992 case highlighting the narrow scope of works covered by VARA, the plaintiffs sought injunctive and monetary relief against the defendants for alleged copyright and trademark infringement by the distribution of counterfeit Pepe jeans in south Florida. In the course of the lawsuit, the defendants asserted that, if the jeans were a “work of visual art,” the plaintiffs must allege that fewer than 200 copies of the jeans have been published. The Florida federal district court noted that, since the plaintiffs’ jeans are excluded from VARA protection, they need not allege that fact as an element of their cause of action.

The narrowness of works covered under VARA was again illustrated in the 1997 case of Hart v. Warner Brothers, which, at the time, received some attention in the press. Here, the noted artist Frederick Hart created a sculpture in 1982 commissioned by the Washington National Cathedral depicting the creation of mankind, with hands and faces and bodies emerging out of a swirling void. The work, entitled Ex Nihilo, has since adorned the main entrance to the Cathedral to great acclaim and has been seen by millions of visitors to the Cathedral in the ensuing years. In 1997, Warner Brothers released a film entitled Devil’s Advocate about a small-town lawyer seduced by the rich and powerful trappings of a New York law firm whose managing partner, John Milton, turns out to be Satan. In the film, occupying an entire wall of Milton’s penthouse and serving as the central image in a number of scenes is a bas-relief strikingly similar to Ex Nihilo. Moreover, in a scene near the end of the film the human forms of the bas-relief—many being mirror images of the Ex Nihilo figures—become animated and begin to engage in sexual acts while Satan encourages his children to commit incest. The film makes clear to the audience that the bas-relief is meant to be an embodiment of all things demonic—in stark contrast to the sacred connotations of Ex Nihilo. Shortly after the film’s release, Frederick Hart and other rightsholders sued Warner Brothers on a variety of theories including violation of Hart’s moral rights under VARA. Unfortunately, as one of the authors of this book advised the New York Times, “the law limits its protection to the actual work. Mr. Hart’s Ex Nihilo remains intact, and the allegedly distorted depictions of it do not fall within the [statute’s] reach.” The case was ultimately settled.

As with Warner Bros., the 2003 case of Silberman v. Innovation Luggage reinforces this particular limitation in the scope of VARA. Here, the plaintiff Silberman, a professional photographer living in New York City, created a black-and-white photograph of the lower Manhattan skyline and Brooklyn Bridge taken at dusk in 1982 (“Skyline Photograph”) and subsequently created 200 high-quality signed and numbered prints of Skyline Photograph, some of which were sold as art. Then, in 1989, Silberman entered into an exclusive licensing agreement with Wizard, a Swiss company, to reproduce, publish and sell the Skyline Photograph as posters of various sizes. The Skyline Photograph was reproduced in a Wizard poster catalog which, in the course of business, eventually found its way to defendant Innovation Luggage, Inc. The defendant, through a computer scanner, copied a central portion of the catalog reproduction of the Skyline Photograph and then enlarged the scan to create its own posters which were then displayed in its retail stores. Silberman discovered the display by chance, registered a copyright in the photograph and then filed suit alleging, among other claims, violation of his moral rights under VARA. In dismissing plaintiff’s claim, the New York federal district court, looking to the plain meaning of the statute, held that Silberman did not state a claim because Innovation’s Posters “were not signed originals of Silberman’s ‘photographic image,’ but rather were reproductions of reproductions of the original artwork.” As the court noted, only Silberman’s signed and numbered prints fall within VARA’s protective scope as works of visual art. 

Even a single, original painting, however, may not qualify as a “work of visual art” within VARA’s protective ambit as graphically illustrated in the 2003 Second Circuit case of Pollara v. Seymour. Here, Pollara, a professional artist frequently commissioned by both the public and private sector to create banners and installations for various purposes, was engaged in 1999 by the Gideon Coalition (Gideon), a non-profit group rendering legal services to the poor, to paint a banner approximately ten feet high and thirty feet long. The banner was to serve as a backdrop to an information table set up by Gideon in a public plaza in Albany, New York as part of its one-day legislative effort to solicit donations known as Lobbying Day. Pollara was paid $1800 and worked more than 100 hours to create the multi-colored banner which included a tableau and large lettering describing some of Gideon’s functions. The banner, installed in the public plaza on the evening before Lobbying Day, was then left unattended. As Gideon had failed to acquire a valid permit to erect the banner or to leave it there overnight, state employees removed the banner that night and, in so doing, tore the banner in three pieces. Pollara sued the state officials under VARA. The Second Circuit held that the banner was not a “work of visual art” under VARA because it constituted advertising or promotional material, both categories being expressly excluded from VARA’s ambit of protection. 

Moral Rights Granted
As noted earlier, VARA grants rights of attribution and integrity to the author of a work of visual art. Although those two rights are independent of the exclusive rights of copyright granted by the 1976 Copyright Act, they are, like the rights of copyright, subject to the 1976 Act’s fair‑use provisions. The right of attribution encompasses three author’s rights:

(1)
The right to be identified as the work’s author;

(2)
The right to prevent the use of the author’s name as the author of a work that he or she did not create;

(3)
The right to prevent the use of the author’s name as the author of the work if it has been distorted, mutilated, or modified so as to be prejudicial to the author’s honor or reputation.

The right of integrity encompasses two author’s rights: 

(1)
The right to prevent any intentional distortion, mutilation, or modification of a work of visual art that is prejudicial to the author’s honor or reputation; 

(2)
The right to prevent any intentional or grossly negligent destruction of a work of recognized stature.

The right of integrity granted by VARA is subject to certain limitations delineated by the act; the right does not apply to a work of visual art incorporated into a building in such a way that removing the work from the building would cause the work’s destruction, distortion, or mutilation when the author consented to such work’s installation either before June 1, 1991, or in a written instrument signed on or after June 1, 1991, by the owner of the building and the author that specifies that installation of the work may subject the work to destruction, distortion, or mutilation by reason of its removal. In addition, the right of integrity does not apply to a work of visual art that can be removed from a building without causing harm, provided the building owner either makes a good‑faith attempt without success to notify the author of the work’s intended removal or does notify the author, who then fails to remove the work or to pay for its removal.

Distortion, Mutilation, Modification or Destruction
In the 1997 New York federal district court case of English v. CFC&R, six artists sought to prevent a developer from doing construction on a community garden lot where the plaintiffs had created five sculptures and had painted five murals on adjacent buildings. The plaintiffs argued that the garden itself was a single work of art, that is, an “environmental sculpture” with each mural and sculpture being an “integral component of the Mural Garden.” The court, however, did not rule on this issue, having determined from the evidence that all but one mural was placed on defendants’ property without defendants’ consent. Accordingly, the court held that VARA does not apply to artwork illegally placed on another’s property where the artwork cannot be removed from the particular site. As to the individual sculptures, the court noted that the defendants offered to remove them before commencement of construction and observed that “[r]emoving the individual sculptures does not in and of itself constitute mutilation or destruction.” In support of its statement the court, citing from VARA, noted that 

The modification of a work of art which is the result of . . . public presentation, including lighting and placement, of the work is not destruction, distortion, mutilation or other modification.

As to the murals, the court noted that while the construction would obstruct the view of all but one of them, the murals themselves would not be physically altered in any way. The court observed that to equate obstruction with mutilation or obliteration would enable building owners to discourage the development of adjoining lots simply by painting a mural on a building’s façade. Finally, the court suggested that had the artwork been legally placed, the artists’ claim would still have failed because neither the artists themselves nor the artwork was of a recognized stature.

Destruction and State of Mind
The issue of the requisite state of mind needed to incur liability for the destruction of artwork was addressed in Lubner et al. v. Los Angeles, a 1996 case in which two artists, Martin Lubner and Lorraine Lubner, lost much of their lifework after a parked city trash truck rolled down a hill and crashed into their house, damaging their house, their two cars, and their artwork. The Lubners recovered $309,000 from their homeowners insurance carrier, of which $260,000 was paid as property damages for the artwork. The Lubners sued the city of Los Angeles for property damages exceeding their insurance policy limits and, among other injuries, for loss of reputation. The California appellate court held that established law does not recognize damages for loss of reputation under those circumstances. The Lubners had sought relief under a provision of the California Art Preservation Act, which states in pertinent part that

physical alteration or destruction of fine art, which is an expression of the artist’s personality, is detrimental to the artist’s reputation, and artists therefore have an interest in protecting their works of fine art against any alteration or destruction. . . . 

The appellate court held that the state statute did not permit a cause of action for damages for the destruction of fine art due to simple negligence. The court then noted that the California state statute may have been preempted by VARA, which provides in pertinent part that the author of a work of visual art may “prevent any destruction of a work of recognized stature, and any intentional or grossly negligent destruction of that work is a violation of that right.”

The court accepted the Lubners’ arguments that they were recognized artists who have created and exhibited their artwork for more than forty years and that their art included works of recognized stature under VARA, but the court noted that VARA’s “clear language limits recovery for destruction of visual arts to intentional or grossly negligent destruction. Thus, though it is not certain whether the California statute and the federal legislation are equal in scope . . . if [the California statute] is preempted by [VARA], the Lubners’ action for damages resulting from simple negligence is not permitted.”

“Recognized Stature”
There has been some case law illuminating the “recognized stature” requirement of VARA. The first such case, the New York federal district court decision (and Second Circuit reversal) of Carter v. Helmsley‑Spear, Inc. is treated at some length here as it is virtually the first case to flesh out the skeletal statute with some interpretive muscle. In Carter, the manager of the lessee of a commercial building in Queens, New York, hired the “Three‑Js,” a trio of artists, to design, create, and install sculpture in various parts of the building, primarily the lobby, in December 1991. The agreement provided that the plaintiffs had full discretion as to the design, color, and style of their sculptural installations, they would retain copyright in the installations and receive design credit for them, they would receive $3,000 a week ($1,000 a week for each sculptor) to create the sculptural installations, and they would share on a fifty‑fifty basis with the lessee’s manager any proceeds earned from exploiting the copyright. The agreement granted the manager the right to direct the location of the sculptural installations. The agreement, originally for one year, was extended for several additional one‑year terms.

When the lessee filed for bankruptcy and the property was surrendered to the defendant, Helmsley‑Spear, in April 1994, the defendant informed the artists that they could no longer install artwork on the premises and demanded that they vacate the building. The defendant also made statements indicating an intention either to alter or to remove the sculptural installations already in place in the lobby. The artists sued under VARA. In 1994, a New York federal district court issued a permanent injunction to remain in effect throughout the life of the last surviving plaintiff barring the defendant from removing the plaintiffs’ sculptural installations from the building.

In arriving at its decision, the federal district court had to resolve a number of preliminary issues discussed below.

Was the Plaintiffs’ Artwork in the Lobby a Single Work of Art or Several Pieces That Must Be Treated Separately Under VARA?
The court found that the artwork in question consisted of “several sculptural and other elements that appear to form an integrated whole.” The floor and the walls were studded with a vast mosaic of recycled glass tiles containing words and phrases relating to sculptural elements on the ceiling and walls. Most of the sculptural elements were built from discarded objects, such as the headlights from a bus and portions of a satellite dish. The court found that a pervasive motif throughout the artwork was one of recycling and that a statement incorporated in the floor mosaic, “DO YOU REMEMBER WATER,” flowing from a depiction of a huge mouth encompassing an elevator, attempted to portray the negative effect on society of the failure to recycle. The court’s own inspection of the artwork, coupled with expert testimony, persuaded the court that the lobby artwork was a single work of art.

Was the Plaintiffs’ Artwork Applied Art?
The defendant asserted that the artwork incorporated elements of “applied art,” which are not “works of visual art” as defined by VARA and, therefore, not protectible under VARA. The term “applied art,” observed the court, “describes two‑ and three-dimensional ornamentation or decoration that is affixed to otherwise utilitarian objects.” The court noted that, even when one examined most of the artwork’s sculptural elements individually, the vast majority were not applied art:

Sculptural elements affixed to the ceiling, for example, serve absolutely no utilitarian purpose. These elements do not automatically become applied art merely because the ceiling to which they are attached is a utilitarian object.

Moreover, the court observed that a work of visual art under VARA can be defined as such even if it incorporates elements of applied art and that no provision in VARA prohibits the protection of works “that incorporate elements of, rather than constitute, applied art.”

Was the Plaintiffs’ Artwork a Work Made for Hire?
The court concluded that, contrary to the defendant’s allegation that the artwork was a work made for hire done by the plaintiff-employees in the scope of their employment and therefore by definition, not a work of visual art, the artwork was created by artists who were independent contractors. Accordingly, the court found that the artwork was not a work made for hire.

Was the Plaintiffs’ Artwork a Work of Visual Art Under VARA?
The court observed that the artwork was a single, copyrightable sculpture existing without a copy in a building lobby and was neither a work made for hire nor applied art. The court further noted that the artwork was created and installed in the lobby after June 1, 1991, the date VARA came into effect. Accordingly, the court found that the artwork was a “work of visual art” entitled to treatment under VARA.

Would Intentional Distortion, Mutilation, or Modification of the Artwork Be Prejudicial to the Plaintiffs’ Honor or Reputation?
In construing the terms “prejudicial,” “honor,” and “reputation,” the court applied dictionary definitions to this case of first impression, “convinced that these definitions were intended by VARA’s drafters to be applied in interpreting the statute.” In so doing, the court noted that less‑well‑known artists “also have honor and reputations worthy of protection” and that the legislative history of VARA suggests focusing “on the artistic or professional honor or reputation of the individual as embodied in the work that is protected.” On the basis of those determinations, together with supporting expert testimony, the court found that the plaintiffs’ reputations would be damaged by intentional distortion, mutilation, or modification of the artwork.

Is the Artwork a Work of Recognized Stature?
Under VARA, the author of a work of visual art of recognized stature may prevent its destruction. As the court observed, VARA’s legislative history indicates that the provision is preservative in nature: it seeks to preserve art for society’s benefit. In the light of the provision’s preservative purpose, the court determined that for a work of visual art to be protected under the provision a plaintiff must demonstrate (1) that the work of visual art has stature—that is, it is perceived as meritorious, and (2) that the stature is recognized by art experts, other members of the art world, or some cross section of society. The court noted that such a showing usually requires expert testimony. In addition, in order to secure injunctive relief under the provision, the plaintiff must demonstrate that the defendant has begun destruction of the artwork or intends to destroy it. On the basis of the evidence presented, the court determined that the plaintiffs’ artwork is a work of recognized stature entitled to protection under VARA.

Accordingly, the federal district court issued an order prohibiting the defendant from distorting, mutilating, or modifying their sculptural installation. The court also issued an order prohibiting the defendant from destroying their sculptural installation. Because the plaintiffs demonstrated that elements of the installation cannot be removed without being destroyed, the court also ruled that the sculptural installation cannot be removed from the building’s lobby. However, the court did not require the defendant to permit the plaintiffs to continue to work on the sculptural installation. As the court observed,

VARA mandates preservation of protected art work and the protection of artists’ moral rights. It does not mandate creation. Nothing in the statute compels defendants to allow plaintiffs to engage in further creation.

In 1995, the Second Circuit vacated the lower court’s orders, holding that the sculptural installation was, in fact, a work-made-for-hire, and therefore by definition not a “work of visual art” entitled to protection under VARA.

The Second Circuit acknowledged that the lower court correctly identified the legal test for undertaking work‑made‑for‑hire analysis, but it held that the lower court committed substantial factual errors and, conducting the analysis anew, determined that the key factors favored a finding that the artists were employees creating the sculptural installation within the scope of employment. 

“Recognized Stature” and Later Case Law
The test for “recognized stature” devised in Carter was followed in the 1999 Seventh Circuit case of Martin v. Indianapolis. Here, in 1984, plaintiff Jan Randolph Martin, an artist with some degree of commercial success and employed as a production coordinator for a metal company, received permission from the Indianapolis Metropolitan Development Commission (MDC) to erect a twenty-by-forty-foot stainless steel sculpture on a site of land owned by the chairman of the metal company. The company also agreed to furnish the materials. The resulting agreement between the city and the company included language providing that in the event the city had to acquire the land, the owner of the land and the owner of the sculpture would receive ninety days’ notice to remove the sculpture. Martin completed the sculpture, entitled Symphony #1, in approximately two years, constructing it so that it might be disassembled and later reassembled. In the years following, Symphony #1 received favorable notice in the press as well as in the art community and among the public at large. In 1992, the city decided to acquire the Symphony #1 land site as part of an urban renewal plan. Despite repeated notice to the city that the company would be willing to donate the sculpture to the city provided that the city would bear the costs of removal to a new site and consult with Martin as to the site’s location, the city caused Symphony #1 to be demolished without prior notice either to Martin or to the company.

Martin sued the city of Indianapolis for violation of his rights under VARA. The Seventh Circuit found that Martin’s sculpture was a work of art protected by VARA and that the city violated VARA when it demolished the sculpture through bureaucratic failure. The court subsequently awarded Martin statutory damages in the then-maximum amount allowed for non-willful VARA violation (that is, $20,000) along with costs and reasonable attorney’s fees. As to “recognized stature,” the Seventh Circuit noted that “the only case found undertaking to define and apply ‘recognized stature’ is Carter . . .” and then set forth Carter’s twofold test of (1) “stature” meaning viewed as “meritorious” and (2) “recognized” by art experts, other members of the artistic community, or by some other cross-section of society. The court noted that while, unlike in Carter, Martin offered no evidence of Symphony #1’s merits through experts or others by deposition, testimony or affidavits, the various letters and newspaper and magazine articles offered by Martin about the work were admissible to show the newsworthiness of the work.

In 2004, a New York federal district in Scott v. Dixon addressed the issue of “recognized stature” under VARA. Here, plaintiff Linda Scott, a professional artist best known for her fifty-two-foot-tall roadside deer sculpture “Stargazer Deer” in eastern Long Island, claimed the dismantling and subsequent deterioration in a storage lot of a sculpture she had created for the defendant violated her right to prevent destruction of her work. The sculpture, a forty-foot-by-ten-foot steel swan (“the Swan”) commissioned by defendant in 1991, was located in defendant’s private backyard until the property was sold, at which point, at the buyer’s request, it was removed. Unlike “Stargazer Deer” which was clearly accessible to public view, the Swan, surrounded by twelve-foot hedges on defendant’s property, was never clearly visible from a public street.

Through expert testimony, Scott established that after three years in storage, the Swan had rusted, buckled and corroded to such a point of irreversibility it could not “be restored to its former condition as a work of art.” 

In holding that the Swan was not of recognized stature, the court determined that although the sculpture “may have had artistic merit” and that Scott had “achieved some level of local notoriety”, those factors were not enough to achieve recognition under the Carter standard: that is, a work of artistic merit that has been “recognized” by members of the artistic community and/or the general public. The court also held that “[w]hen determining whether a work of art is of recognized stature under VARA, it is not enough that works of art authored by the plaintiff, other than the work sought to be protected, have achieved such stature. Instead, it is the artwork that is the subject of the litigation that must have achieved this stature.”

The same requirements, the court noted, would not be true of “a newly discovered Picasso.”

Persons Covered
Since the rights of attribution and integrity are personal and separate from the economic rights of copyright, VARA provides that the two moral rights are exercisable by the author of the work of visual art, whether or not the author is the copyright proprietor. Moreover, the transfer of ownership of any copy of a work of visual art or the transfer of a copyright (or any exclusive right under copyright) shall not constitute a waiver on the part of the author of the rights of attribution and integrity. As earlier noted, VARA excludes works made for hire from moral rights protection. Although that denial of moral rights is in conflict with moral rights theory, it is permissible under the Berne Convention, which deliberately does not define “author” in an attempt to accommodate the work‑made‑for‑hire concept. VARA also recognizes that a work of visual art may be created by two or more authors (a joint work), in which case the rights of attribution and integrity inure to each author as a co‑owner of the work.

Duration
VARA took effect on June 1, 1991. Nevertheless, it applies to a work of visual art created before June 1, 1991 if the author still holds title to the artwork on that date. (VARA, however, does not apply to any destruction, distortion, or mutilation of a work that occurred before the effective date.) The duration of VARA for works created before June 1, 1991, is the life of the author plus seventy years. Moral rights to works of visual art created on or after June 1, 1991, endure for the life of the author. In the case of a joint work prepared by two or more authors, the moral rights endure for the life of the last surviving author.

Registration
Copyright registration is not a prerequisite to legal actions for violations of moral rights or for the securing of all available remedies or for attorney’s fees.

Remedies
With the exception of criminal penalties, VARA generally adopts for moral rights the same remedies as those provided in the 1976 Copyright Act—that is, injunctions, impoundment of infringing articles, damages and profits, and costs and attorney’s fees. That provision of VARA is harmonious with the Berne Convention, which states that remedies for moral rights violations “shall be governed by the legislation of the country where protection is claimed.”

While—at least in theory—application of the remedies of injunction and impoundment to violations of moral rights should not be a problem, the same cannot be said for the damages and profits provisions of the 1976 Copyright Act. It has been observed that compensation for moral rights violations is directed to injuries of the personality, whereas the actual damages and profits provisions of the 1976 Copyright Act are intended to compensate for injuries to economic rights. While compensation for economic injuries are quantifiable (for example, infringing profits can be calculated and the cost of a reasonable license fee can be determined), what factors go into calculating injuries to personality? The degree of an artist’s honor? The extent of prejudice it sustains? How is that translatable into dollars? In addition, the suitability of the 1976 Copyright Act’s provision for statutory damages as it applies to moral rights violations has been questioned. Although on first glance the statutory-damages provision may seem ideal for situations in which actual damages and profits are difficult to establish, the $150,000 ceiling for monetary recovery may seem scarcely appropriate compensation for, say, the mutilation of a fine painting by a noted artist whose works may sell for seven- or eight-figure sums.

Preemption
The inclusion of a preemption clause in VARA makes it possible to discern the limits of congressional intent in preempting state action in the moral rights arena. VARA’s preemption clause, incorporated with VARA in the 1976 Copyright Act, provides, in pertinent part:

. . . Nothing in paragraph (1) [of the preemption clause] annuls or limits any rights or remedies under the common law or statutes of any State with respect to—

(A)
any cause of action from undertakings commenced before the effective date . . . of [VARA];

(B)
activities violating legal or equitable rights that are not equivalent to any of the rights conferred by [VARA] with respect to works of visual art; or

(C)
activities violating legal or equitable rights which extend beyond the life of the author.

In grappling with preemption, a Massachusetts federal district court held that a Massachusetts state statute was held not to have been preempted in the 2003 case of Phillips v. Pembroke Real Estate. Here, internationally known sculptor David Phillips created some twenty seven sculptures for Eastport Park, a nautically-themed public park near Boston Harbor. In addition to the sculptures, Phillips also helped design the northwest to southeast spiral axis and a granite path leading to one of the sculptures. Shortly after the park’s completion in 2000, the defendant-realtor announced its intention to re-design the park. The re-design would virtually eliminate all of Phillips’s work. Phillips sued for injunctive relief under both VARA and the Massachusetts Art Preservation Act (MAPA), claiming that all of his work at the park should be treated as “one integrated, interrelated work of visual art,” so that if defendant were permitted to “place the sculptural elements in different alignments” then the “sight lines” and “deliberately-crafted spatial relationships would be destroyed.” Phillips also argued that the Eastport Park, as a whole, is one large integrated piece of sculpture. He also argued that his work was site-specific and that moving it would be an intentional modification or destruction under VARA.

The court held that under VARA, the park as a whole was not a “work of visual art” as Phillips did not create all the work in the park and his own expert’s testimony, “a park does not meet the traditional definition of sculpture,” prohibited such a finding. 

Conversely, the court determined that under the broader protection of MAPA, given the statute’s more expansive definitions of fine art, Phillips was reasonably likely to establish a violation.

Phillips should be contrasted with Board of Managers v. City of New York where a New York federal district court in 2003 held, among other determinations, that VARA preempted the New York Artists’ Authorship Rights Act (AARA), as the state statute grants rights “equivalent” to those granted under VARA. The issue was whether the Board of a condominium building could permanently remove a sculpture installed on the building’s façade by an artist in 1973 under the authorization of a previous owner and ultimately replace it with commercial signage.

In so holding, the court noted that VARA’s legislative history provides that VARA preempts a state statute if (i) the work in question addressed by the state statute falls within the “subject matter” of copyright as defined under the federal copyright law and (ii) the rights granted in the state statute are the same or “equivalent” to those granted by VARA. Here, the court observed that the sculpture in the instant case was clearly included within the definition of copyrightable material as defined in the 1976 Act and that the AARA grants artists’ rights equivalent to those found in VARA. (Subsequently, in 2004, the New York federal district court upheld the Landmarks Preservation Commission’s order to the condominium board to restore the sculpture (which had been removed for repairs to the building) to the building’s façade, finding that the Commission’s approval of the sculpture’s historic and artistic value is content-neutral and not violative of the First Amendment. However, as of this writing, the case is scheduled for trial to determine if the sculpture may be permanently removed.)

VARA and Insurance
The 1993 case of Moncada v. Rubin-Spangle Gallery involved Rene Moncada, a visual artist who paints his signature wall murals (“I am the best artist, Rene”) on buildings in New York City. Moncada sued the Rubin-Spangle Gallery for, among other claims, an alleged violation of VARA and malicious assault. In June 1991, Moncada had obtained permission from a tenant in a building in the Soho area of Manhattan to paint a mural on the building’s exterior wall. One day after the mural was completed, the Rubin‑Spangle Gallery, located directly opposite the mural wall, directed an employee to paint over the mural. When Moncada discovered what was about to happen, he tried to videotape the act on a camcorder. As Moncada looked through the viewfinder, the gallery owner placed her hand over the lens to keep Moncada from videotaping the paint‑over and, in so doing, allegedly injured Moncada’s eye. When he sued the gallery, the owner filed a third‑party complaint against Aetna Casualty and Surety Company on the assumption that the gallery’s commercial general liability policy with Aetna covered the cause of action for malicious assault. In dismissing the complaint against Aetna, the New York federal district court noted that injuries that flow directly and materially from an intended act are not considered accidental and ruled that Aetna had no duty to defend.

Under circumstances analogous to Moncada, the Ninth Circuit in 2002 similarly held that the insurer of a commercial building owner was not required to defend claims brought against the owner under VARA. Here the plaintiff, a factory building owner, purchased a general liability insurance policy from the defendant in 1998. That same year, plaintiff found a tenant for the building and began repairing the building, including covering an exterior wall with an opaque white sealant to eliminate leaks. The sealant covered a mural which had been lawfully painted on the wall and which, during the twelve years of its existence, had become a familiar neighborhood sight. When the creator and other rightsholders (“the artists”) of the mural sued the plaintiff under VARA, the parties reached a settlement whereby the artists ceded control of the mural to the building owner in return for payment to them of $200,000. When the artists sued the plaintiff, the plaintiff asked the defendant to provide a defense pursuant to the insurance policy, arguing that the artists’ claim was included in the policy’s coverage for personal injury. When the insurer refused to defend the artists’ action, the plaintiff sued the insurer.

In dismissing the case, the Ninth Circuit found that the artists’ complaints of intentional alteration and mutilation of the mural without attempting to notify the artists, and the “irreparable damage to the artists’ reputation and prestige in the community” arising from loss of the “masterpiece” did not fall within the scope of the policy’s coverage.

Waiver and Transfer of Rights
VARA provides that the author of a work of visual art may waive the moral rights granted by the statute but may not transfer them. Regarding waivers, VARA includes two separate provisions: a waiver for movable works of visual art and a waiver for works of visual art incorporated into buildings.

Waiver for Movable Works of Visual Art
For the waiver to be effective, it must be in writing signed by the author and must specify both the identity of the work and the uses to which the waiver applies. Moreover, the waiver applies only to the work and the uses so identified. For a joint work, a waiver of rights by one of the authors constitutes a waiver on behalf of all the authors of that work. 

Waiver for Works of Visual Art
Incorporated into Buildings
When a work of visual art incorporated into a building cannot be removed from that building without causing its destruction, distortion, mutilation or other modification, and when the author consented to its installation in the building either before June 1, 1991, or in a written instrument executed on or after June 1, 1991, signed by the author and the building owner specifies that such installation of the work may subject it to destruction, distortion, mutilation, or other modification by reason of its removal, then the moral rights conferred by VARA do not apply.

When a work of visual art incorporated into a building can be removed from that building without causing its destruction, distortion, mutilation, or other modification, the moral rights conferred by VARA do apply unless the building owner made a diligent, good‑faith effort without success to notify the author of the building owner’s intended removal or the building owner provided such written notice to the author and the author failed, within ninety days after receipt of such notice, either to remove the work or pay for its removal.

Does VARA Meet the Requirements of Berne?
A number of commentators, as well as the drafters of VARA, assert that only the extremely limited scope of the legislation enabled VARA to be enacted into law. Among the limitations are covered works: The Berne Convention mandates moral rights protection for all literary and artistic works, whereas VARA limits coverage to “works of visual art,” as defined on page 191. In addition, the right against destruction is limited in VARA to works of “recognized stature.” 

Further, VARA’s protections, enduring for the life of the author, last for a shorter period than that mandated by Berne—that is, moral rights protection “at least until the expiry of the economic rights.” If a country at the time of accession does not protect both rights after an artist’s death, Berne permits that country to terminate one right at death on acceding to Berne. 

With respect to the author of a covered work, Berne deliberately does not define “author” in an attempt to accommodate the work-for-hire concept. Under VARA, a work-made-for-hire is automatically excluded from the definition of a “work of visual art” and is thereby denied moral rights protection.

The waiver provisions in VARA are not clearly prohibited by Berne, but the official comments to the Berne Convention approve a policy of nonwaiver.

Berne does not address the transferability of moral rights, whereas under VARA, the transferability of rights by the author is strictly prohibited, thereby depriving the author of a work of visual art of an invaluable negotiating asset.
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