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I. Jury Selection In Federal Court, Especially, Is Really Juror De-Selection 

A. In federal civil trials, only 3 peremptory challenges.
 
B. “For cause” strikes, although unlimited, are hard to get.

1. “The challenge for cause permits rejection of jurors on a narrowly specified, provable and legally cognizable basis of partiality, and is narrowly confined to instances in which threats to impartiality are admitted or presumed from the relationships, pecuniary interests, or clear biases of a prospective juror.”

2. Courts presume that jurors are impartial.

3. Trial judge has substantial control and considerable discretion.

C. Jury is therefore not “selected;” rather, a handful of jurors are deselected. 

II. Juror De-Selection For The Corporate Defendant

A. When representing a corporate defendant, it is more about who you DON’T want on your jury.
1. Use your preemptory challenges wisely.  
2. Try to eliminate any people with corporate mistrust as biased.
a. Use questionnaires to ferret out bias, then targeted follow-up questions.

B. The Pink Elephant – Race and Gender.
1. As a whole, factors such as race and gender have been only weakly and inconsistently related to juror verdict preferences.
 

2. Myth that African-Americans are anti-corporate has been debunked.

3. Studies conflict as to whether women are more favorable to corporate defendants than men.

4. Of course, challenges on the basis of race or gender are unconstitutional, even in civil cases.
 

C. Unfavorable Characteristics: De-Selection.
1. Avoid villagers.
a. Corporate defendants will benefit from having more highly educated jurors on their jury.

b. Better educated jurors are more likely not only to understand the expert testimony as it gets increasingly complex, but also to focus on the facts rather than irrelevant factors.

c. Better educated jurors will also be more discriminating about the veracity of facts presented by dueling experts.

(i) This will tend to benefit corporate defendants, who have the resources to present the best experts with the most convincing factual findings.

2. Avoid victims/ unhappy people.
a. Those who haven’t “gotten a fair shake” from the world are more likely to take it out on your client.

b. We do not want jurors with a victim mentality, or those who seem prone to make decisions based on emotion, because they will tend to ignore the technicalities of the case and may favor the side that they merely “like better.”

3. Avoid the unemployed.
a. Employment history may tell us additional information about a juror’s attitude toward the management of the corporate defendant, based on the juror’s interactions with “big business” in the past.  Attributes to be wary of include occupational trauma, such as underemployment or recent job loss.

b. Always ask what the juror’s spouse does, because those who have spouses that were recently laid off by a large corporation may harbor negative feelings.

c. Try to eliminate any people with corporate resentment as biased to avoid using your three peremptory strikes.

D. Favorable Characteristics: Selection.
1. Jurors who share something in common with your witnesses.
a. Several studies have shown that “defendant characteristics can produce a bias in favor of defendants who are similar to the jury in some salient respect.”

b. But beware of “defensive attribution.”  Jurors may seek to distance themselves from people that they should indentify with.  

(i) For example, in a patent infringement case, tinkerers proved to be especially bad for an unknown, commercially unsuccessful patent owner suing for infringement against a technical giant.
  

(ii) In a products liability case, young adventurous males were especially unsympathetic to a man who buzzed tree tops in a private plane that crashed when he ran into phone lines.
  

2. People with business experience.
a. Executives are a huge plus.
  Obviously, we would do best to select jurors who can best identify with the business of our client, management roles, or business concepts generally.

b. Case study that examined the demographics and decision-making process of two juries who heard the same antitrust case demonstrates that even where jurors are of the same education level, occupational differences may enable some to understand the issues and appreciate the content of expert testimony better than others.

c. Business people not only help defend our clients, but may also instill a view that our clients are credible.

3. Strong jurors.
a. A corporate defendant needs someone who can stand up and say, “Wait, that element that the plaintiff needs to prove is missing!”

b. Not everyone agrees on this characteristic.

4. Older jurors.
a. Older jurors may take the process more seriously and feel less anti-corporate bias (although they may also remember details poorly).

(i) But there is conflicting evidence as to whether older or younger jurors are more likely to believe experts.
  

b. Older jurors are also more conservative when it comes to damages awards.

5. People with previous jury experience.
a. Familiarity with the procedures of the courtroom may avoid distractions during testimony and help focus the juror on the complexities of the facts at issue.

b. However, there is little research in this area in general, let alone with regard to corporate defendants.
 

6. Political conservatives.

7. Jurors who will follow the judge’s instructions.
a. In complex civil cases, it is more common for the verdict to be broken down into parts, as a special verdict or with interrogatories, because of the multiple issues that the verdict must address. 
b. Note that a slovenly appearance, poor posture, and erratic body movements may indicate a lack of regard for the system.

E. Other Factors To Consider.
a. Residence history if either party to the litigation has ties to the community.

b. Participation in a professional or social organization, which may tell us something about the juror’s background or class status.

c. Hobbies and interests, which may have exposed the juror to the product or industry at issue.

d. The juror’s life experiences related to the case on trial.
 

F. How To Research Your Jurors.
1. Searching through the trash is a waste of time.  Go online!

a. Google

b. Facebook, Friendster

c. LinkedIn

d. Lexis-Nexis

III. Is There A Bias Against Corporate Defendants?

A. General bias.
1. There is a common assumption that jurors will typically approach a civil trial with a bias against large companies.

2. But the studies are mixed on whether there is a bias against corporations.

a. 2007 national survey showed that 79% of respondents believe corporate executives will lie to increase profits.

b. 2000 study showed that jurors support business as a general rule, and are “worried about how excessive litigation might detrimentally affect the strength of the business community.”

(i) Many of the jurors interviewed also assumed that attacks on business are prone to frivolousness. 

c. That said, corporate defendants are more likely to get hit with big damages awards.

(i) Several studies, based on archival analyses, interviews with ex-jurors, and mock jury research, all show that corporate defendants tend to be assessed larger damages than individuals.

B. Attitudes change over time.
1. For example, 44% of jurors in 1989, 30% in 1996, and 56% in 2004 agreed that “executives of companies will lie to help their company.”
  2007 study shows 79% of people surveyed think executives will lie.

2. Be aware of the corporate climate.

a. Scandals regarding gigantic executive kickbacks in crumbling economy may effect jurors.
b. Distinguish your client from the Enrons.

C. Bias can also vary across industry.
1. For example, studies show that jurors may be especially hostile towards the pharmaceutical industry.

D. Different expectations.
1. Even without bias, jurors may have different expectations about the proper behavior of a corporation than about that of an individual.

2. Because of the resources and expertise that a successful business represents, jurors may expect business actors to make fewer mistakes.

a. Emphasize the propriety of your client’s actions, as well as those of its executives or principle actors relative to the litigation. 

b. Don’t hide from the problem.

(i) Lawyers should be quick and clear to address to the jury any mistakes made by their client, or any wrongdoing that has since been addressed by the corporation.  
IV. Conclusion

A. More research is needed; most studies involve criminal cases.

1. Because information in this area is primarily experience-based, jury consultants can offer a resource for the aggregation of information on the best juror characteristics for corporate defendants in the context of complex civil litigation.

2. Encouraging colleagues with knowledge of these trends and successful tactics to publish on their experiences with jury selection will benefit not only corporate clients, but also the legal field generally.

B. How the dynamics change in cases involving two corporations as opposed to an individual suing a corporation.

C. Many studies show that your evidence and presentation, as opposed to any juror characteristic, is the primary determinant of case outcomes.
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