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Introduction to Drafting Corporate Agreements 

Alyssa A. Grikscheit
Goodwin Procter LLP
It is difficult to make useful generalizations about drafting corporate agreements.  Corporate agreements range from the relatively simple and formulaic to the extremely complex.  They include confidentiality agreements, standstill agreements, term sheets and letters of intent, employment agreements, shareholder agreements, credit agreements and indentures, merger and acquisition agreements, service agreements, licensing agreements and distribution agreements, to name some of the most common categories of corporate agreements. 

Most advice that is truly helpful to the practitioner relates to particular kinds of agreements and their terms.  Nonetheless, it is possible to tackle a few general themes up front.

Controlling the Drafting

One initial question of course, is who is best placed to prepare the first draft?  Sometimes clients will actively resist having their counsel initiate drafting on the theory that it will be less expensive to have their counsel comment on the other side’s draft than to prepare the initial draft of the agreement.  However, most clients prefer their counsel to produce the first draft as they understand the strategic value in establishing a basis for negotiation.  With some types of transactions and agreements, co-control of the process is possible, with each counsel drafting and redrafting, but in other cases, such as multi-party transactions, it is much more efficient to keep the drafting within the control of only one of the parties.

The drafting process itself can be a subtle form of negotiation.  In this age of rampant use of technology, there are often fewer negotiations in person and by phone and more electronic exchanges of markups.  This can, however, be taken to an extreme, as sometimes the lawyers on both sides can end up churning drafts (and deleting and reinserting language) without actually understanding or changing each other’s position.

Drafting in Context

It is important to understand the context in which the agreement will be used before beginning to draft.  Do the parties get along?  Will they have to deal with each other over time?  In joint venture agreements, for example, both parties expect to work together over time.  They are forming a relationship and producing a draft of an agreement in which one party “wins” and the other “loses” is counterproductive and may even harm the deal process.

Structuring First to Minimize Redrafting

As a general rule, if time permits, the structure and basic terms of the agreement should be nailed down before drafting begins.  This is less applicable to simpler corporate agreements.  But with respect to complex agreements, drafting before the main structure and terms are agreed upon can result in a lot of costly and time-consuming redrafting.  In fact, sometimes another type of agreement than the one originally drafted is called for altogether.

Understanding and Addressing the Client’s Special Needs

It is worth exploring the client’s priorities before beginning to draft. This can be harder than it sounds when the client’s deal team is broad-based and various deal participants may have different priorities.  The client’s tax department may not be effectively communicating with its legal department, for example.  Many attorneys believe they understand which issues are of paramount importance to their client, only to find out later in the negotiation process that another issue (e.g., use of net operating losses or protection of intellectual property) is actually very important to the client and has not been a focus in the early negotiations or drafting.  

A corollary to the concept of understanding and addressing the client’s specific priorities is to make sure the client is actively reviewing or at least understanding the key elements of the agreements.  The best-drafted agreements have little value if the client does not how to use or enforce them. 

Drafting for the Appropriate Time Horizon

Some agreements are meant to have very short lives – a transition services arrangement for example.  Even an acquisition agreement is focused on a single closing date, and while there may be post-closing covenants or indemnities, its role is much less significant after that key date.  However, other agreements must be drafted to work well over an indefinite time horizon.  A perfect example is a shareholders’ agreement, particularly one where the relative share ownership of the parties is expected to fluctuate over time.  A party may be a majority shareholder one day and a minority shareholder the next.  Not only does the agreement have to work well over a long time horizon to avoid the time and expense of frequent amendments, but the drafters whose clients may change roles after signing have to try to achieve a balance of rights and obligations that will be appropriate as their clients’ needs change over time.

Similar issues arise when drafting form agreements for the client to use in its business.  If an agreement is too one-sided, the client’s customers will not sign it and will always revert with comments, unnecessarily complicating the conduct of the client’s business.  However, if the form is insufficiently protective, the weaknesses and therefore the overall risk to the client can multiply over time as the agreement is used over and over again in the client’s business. 

Relying on Forms

Form agreements can be very useful places to start in drafting a corporate agreement.  Particularly for simple agreements, there is no need to reinvent provisions that have worked well in other transactions and similar contexts.  However, it is also important to customize agreements, particularly more complex types of agreements, such as acquisition agreements, to the facts and circumstances of the transaction under negotiation, bearing in mind the parties, the structure, the deal process, the risks and possible outcomes, among other relevant factors.  

It is also important to revisit forms from time to time to make sure they are up to date with respect to changes in law and legal practice.  In the end, there is no substitute for logic and common sense.

Drafting Agreements that Work Well Together

Another practice point is to ensure that related agreements work well together and with other key documents.  In a very complex transaction with many documents, it may even be useful to have a “master agreement” or other principal agreement that sets out the relationship of the documents to each other as well as the timing of any transaction steps that may not be apparent from the face of the documents themselves.

Consistency among transaction documents can also have critical implications in the event of a dispute.  For example, a shareholders’ agreement should work well with the company’s charter.  This is particularly the case in the international context, where in many countries the charter prevails in the event of a discrepancy.  A carefully crafted shareholders’ agreement in such a context will have limited value if its key provisions are not reflected in the charter.  As a general matter, remember that inconsistencies between provisions in related documents are likely to be used by the other side against your client in the event of a dispute.

Summary

When possible, control the drafting, draft in context, structure before starting to draft, address you client’s special concerns, draft for the appropriate time horizon, balance reliance on forms with appropriate customization to the facts and circumstances and ensure that related documents work well together.
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