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§ 15:1 Introduction
The Taxpayer Bill of Rights 3 has made significant changes in the

law regarding relief for innocent spouses. There may be, however, cases
still to be determined under the old law.1 We, therefore, address the

1. See, e.g., Montgomery v. Comm’r, 84 A.F.T.R.2d 99-7452 (10th Cir. 1999).
It is not clear why the court resolved the issue of innocent spouse under
former I.R.C. § 6013(e) since new section 6015 applies to all outstanding
liabilities as of July 22, 1998. See IRS Restructuring and Reform Act of
1998, Pub. L. No. 105-206, Title III, § 3201(g)(1) (hereinafter “’98 Act”).
See also Miller v. Comm’r, 115 T.C. 582 (2000), where a wife was granted
innocent spouse relief under former section 6013(e), but the husband-
petitioner claimed that he was not given notice, as required under new
sections 6015. While the noninnocent spouse has a right to notice that the
other spouse is claiming innocent spouse status and to contest such claim
under new section 6015(h)(2), the court stated that section 6015 has no
application to relief from joint and several liability under former section
6013(e). Thus, the husband-petitioner did not have the right to be notified
of or to participate in the administrative proceedings relating to the wife’s
application from joint and several liability under former section 6013(e).
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matter as follows: Pre-Taxpayer Bill of Rights 3 (for tax liabilities that
arose before July 23, 1998, and were paid as of July 22, 1998) and
Taxpayer Bill of Rights 3 (for tax liabilities arising after July 22, 1998,
and any tax liability arising on or before that date but remaining
unpaid as of July 22, 1998).2 Counsel should note that relief in any
one situation may be split between former section 6013 (pre-Taxpayer
Bill of Rights 3) and section 6015 Taxpayer Bill of Rights 3).3

§ 15:2 Innocent Spouse Relief: Pre-Taxpayer Bill of
Rights 3

Generally, when a joint return has been filed by husband and wife,
the intent to evade tax by one spouse cannot, of course, be imputed to
the other.4 When, however, additional tax and penalties are assessed
against the husband and wife who filed the joint tax return, the
liability is joint and several.5 Thus, the entire tax liability can be
assessed and collected against either spouse. When only one spouse,
however, engaged in civil wrongdoing of sufficient magnitude, Con-
gress felt that under certain circumstances the “innocent spouse”
should be relieved of liability.

A spouse will be found to be an “innocent spouse” if:

(1) a joint return has been made for a taxable year;

(2) on such return there is a “substantial understatement of tax”
attributable to “grossly erroneous items” of one spouse (the
“nonrequesting spouse”);

(3) the other spouse (the spouse requesting “innocent spouse”
status) establishes that in signing the return he or she did not

2. See ’98 Act, § 3201(g)(1). See also Treas. Reg. § 1.6015-8(a), which states,
“Section 6015 applies to liabilities that arise after July 22, 1998, and to
liabilities that arose prior to July 22, 1998, that were not paid on or before
July 22, 1998,” and Treas. Reg. § 1.6015-8(b), which states, “A requesting
spouse seeking relief from joint and several liability for amounts paid on or
before July 22, 1998, must request relief under section 6013(e) and the
regulations thereunder.”

3. See, e.g., Treas. Reg. § 1.6015-8(c), ex. 2: H and W file their 1995 joint
Federal income tax return on April 15, 1996. On October 14, 1997, a
deficiency of $5,000 is assessed regarding a disallowed business expense
deduction attributable to H. On June 30, 1998, the Internal Revenue
Service levies on the $3,000 in W’s bank account in partial satisfaction
of the outstanding liability. On August 31, 1998, W files a request for relief
from joint and several liability. The liability arose prior to July 22, 1998.
Section 6015 is applicable to the $2,000 that remained unpaid as of July
22, 1998, and section 6013(e) is applicable to the $3,000 that was paid
prior to July 22, 1998.

4. See chapter 14.
5. I.R.C. § 6013(d)(3). Cf. I.R.C. § 6663(c).
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know, and had no reason to know, that there was such
substantial understatement;

(4) taking into account all the facts and circumstances, it is
inequitable to hold the other spouse (innocent spouse) liable
for the deficiency in tax for such taxable year attributable to
the substantial understatement, and (in cases not involving
liability attributable to the omission of an item from gross
income);6 and

(5) the understatement exceeds a specified percentage of the
innocent spouse’s income.7

If all of these elements are satisfied, the innocent spouse will be
relieved of liability (including interest, penalties, and other amounts)
for the taxable year to the extent such liability is attributable to the
substantial understatement.8

For purposes of the innocent spouse rule, “grossly erroneous items”
means any item of gross income attributable to the nonrequesting
spouse (the noninnocent spouse) that is omitted from gross income,
and any claim of a deduction, credit, or basis by such spouse in an
amount for which there is no basis in fact or law.9 “Substantial

6. I.R.C. § 6013(e)(1)(A)–(D). See, e.g., Mlay v. Comm’r, 2001 U.S. Dist.
LEXIS 2042 (S.D. Ohio 2001).

7. I.R.C. § 6013(e)(2)–(4).
8. I.R.C. § 6013(e)(1), (4). Cf. Hegg v. Comm’r, 361 Idaho 61 (2001), where

the wife was found to be an innocent spouse under former section 6013(e)
and, therefore, not personally liable for the husband’s fraud. Nonetheless,
the court noted that a determination of innocence which focuses on
individual benefit:

is not the same as a finding that the community did not benefit or
participate. Here, the community did participate since the funds
obtained from the fraud were generated from the filing of a joint tax
return, signed by both Mary and David. Further, there is nothing in
the record before us to indicate that the joint return involved
income other than community property. Under [case law], this is
a community obligation for which the community is fully liable. . . .
Community assets may be reached to satisfy a debt incurred by one
spouse’s fraud committed during marriage even if the other spouse
is completely innocent of the fraud and has no personal liability
where the fraud benefits the community or occurs during the
spouse’s management of the community.

Id. at 63. Consequently, the tax lien on the wife’s house survived the
determination of innocent spouse status and could be reached to satisfy the
judgment. While this case dealt with former section 6013(e), the rationale
could nonetheless be applied to new section 6015.

9. I.R.C. § 6013(e)(2).
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understatement” means any understatement of tax due that exceeds
$500.10

Regarding the percentage of the innocent spouse’s income (in cases
not involving liability attributable to the omission of an item from
gross income), the Code provides the following standards: If the
requesting spouse’s (the spouse claiming innocent spouse protection)
adjusted gross income for the preceding year is $20,000 or less, such a
spouse will be relieved of liability only if the liability attributable to the
understatement is greater than 10% of such adjusted gross income. On
the other hand, if the requesting spouse’s adjusted gross income for the
preceding year is more than $20,000, such a spouse will be relieved of
liability only if the liability attributable to the understatement is
greater than 25% of such adjusted gross income.11

For purposes of the innocent spouse rule, the determination of the
spouse to whom items of gross income (other than gross income from
property) are attributable is made without regard to community
property laws.12 In a recent case dealing with former section 6013
(e), it was held that while the new innocent spouse rules gives a
requesting spouse the right to intervene by filing a so-called stand-
alone petition in the Tax Court, no such provision applies under the
old innocent spouse rules.13 Thus, there is no right to intervene under
former section 6103(e).

Related to the innocent spouse rule of section 6013(e) of the Code
are three provisions in section 66, which deal with the treatment of
community property income.14 In one provision, the IRS can disallow
the benefits of any community property law to any taxpayer with
respect to any income if such taxpayer acted as if solely entitled to such
income and failed to notify the taxpayer ’s spouse15 before the due date

10. I.R.C. § 6013(e)(3).
11. I.R.C. § 6013(e)(4).
12. I.R.C. § 6013(e)(5).
13. Brown v. Comm’r, T.C. Memo. 2002-187. See also I.R.C. § 6015(e)(1). For

a discussion of the “stand-alone” petition under new section 6015, see
chapter 6.

14. While the ’98 Act repealed section 6013, it did not repeal section 66,
although it did amend it by adding a sentence at the end of subsection (c),
relating to the Secretary being authorized to promulgate regulations
relating to an equitable innocent spouse. Thus, while section 66 was
applicable prior to July 22, 1998 (pre- Taxpayer Bill of Rights 3), it remains
in effect as amended.

15. I.e., an innocent spouse.
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(including extensions) for filing the return for the taxable year in which
the income was derived of the nature and amount of such income.16 In
a 1997 case, however, the Tax Court held that this provision cannot be
invoked by the taxpayer; only the IRS can invoke it.17 In a 1999 case,
the Tax Court held that where the Commissioner ’s notice of defi-
ciency contained no reference to section 66(b), nor did it refer to any
facts that would support a section 66(b) theory, section 7522 requires
that a notice of deficiency contain a description of basis for the
Commissioner ’s determination and, where it is lacking, it is a “new
matter” within the meaning of Rule 142(a) of the Tax Court Rules of
Practice and Procedure; as such, the burden of proof on the new matter
is on the Service.18 In an Action on Decision, the Service has issued a
nonacquiescence in that case, on the ground that section

7522 does not articulate specific standards for determining
whether the description of the Commissioner ’s basis is adequate,
it does not provide any statutory remedy or sanction if the
Commissioner violates the section, and it does not incorporate
the legislative mandate of section 7522 into the definition of the
new matter test. Instead, the legislative history reveals that the
purpose of the statute was to make the Commissioner ’s notices
easily understandable to the public.19

In the second relief provision of section 66, the requesting spouse
(the spouse requesting innocent spouse relief) will be relieved of
liability and the items of community property will be included in
the gross income of the other spouse and not in the gross income of
the requesting spouse if the following four facts exist:

(1) the requesting spouse does not file a joint return for any
taxable year;

(2) the requesting spouse does not include in gross income for the
taxable year an item of community income properly includable
therein that, in accordance with the rules contained in section
879(a) of the Code (dealing with the tax treatment of certain

16. I.R.C. § 66(n). It is not clear if the innocent spouse must file a separate
return (i.e., not file a joint return) to obtain relief under this provision. Cf.
Shea v. Comm’r, 112 T.C. 183 (1999), where the Service unsuccessfully
sought to invoke section 66(b) and the taxpayer husband filed a joint return
with the wife (the innocent spouse).

17. Hardy v. Comm’r, T.C. Memo. 1997-97. See also Shea v. Comm’r, 112 T.C.
183 (1999).

18. Shea v. Comm’r, 112 T.C. 183 (1999). For a discussion of section 7522, see
chapter 3. For a discussion of the burden of proof in Tax Court litigation,
see chapter 6.

19. AOD 2000-08 (Oct. 30, 2000). For a discussion of “Actions on Decisions,”
see chapter 1.
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community income in the case of a resident or citizen of the
United States who is married to a nonresident alien indivi-
dual), would be treated as the income of the other spouse;

(3) the requesting spouse establishes that he or she did not know
of, and had no reason to know of, that item of community
income;20 and

(4) taking into account all facts and circumstances, it is inequi-
table to include those items of community income in the
innocent spouse’s gross income.21

The third provision of section 66 gives protection to the innocent
spouse when husband and wife are separated and live in a community
property state. More specifically, if the husband and wife are living
apart at all times during the calendar year, they do not file a joint
return, one or both have earned income that is community income,
and no protection of such earned income is transferred (directly or
indirectly) between them before the close of the calendar year, then,
any community income of such individuals will be treated in accor-
dance with the rules provided by section 879(a) of the Code.22

Recently issued final regulations provide further elucidation to
section 66.22.1

§ 15:2.1 Innocent Spouse Relief: Taxpayer Relief Act
of 1997

Innocent spouse relief is extended to unified partnership23 proceed-
ings.24 The statute provides both a prepayment forum and a refund
forum for raising the innocent spouse defense in TEFRA cases. With
respect to a prepayment forum, TRA provides that within sixty days of
the date that a notice of computational adjustment relating to

20. This element has been very narrowly construed against the taxpayer by the
Tax Court. See Bozek v. Comm’r, T.C. Memo. 1986-37, and Sanders
v. Comm’r, T.C. Memo. 1986-26, aff ’d, by the Ninth Circuit in an
unpublished opinion (Mar. 2, 1987).

21. I.R.C. § 66(c), before amendment by the ’98 Act, Title III (Taxpayer Bill of
Rights 3), § 3201(b).

22. I.R.C.§ 66(a).
22.1. T.D. 9074, 68 Fed. Reg. 41,067 (July 10, 2003). The equitable relief

provisions under section 66(c) are similar to those provided for in section
6015(f); indeed, section 1.66-4 cites to Rev. Proc. 2000-15, 2000-1
C.B. 447.

23. See chapter 3.
24. I.R.C. §§ 6230(a)(1) and (3), and 6230(c)(5), as amended by Pub. L. No.

105-34,§§ 1237(a) and (c), and 1238(b).

Innocent Spouse § 15:2.1
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partnership items is mailed to the spouse of a partner, the spouse could
request that the assessment be abated. Upon receipt of such a request,
the assessment is abated and any reassessment will be subject to the
deficiency procedures. If an abatement is requested, the statute of
limitations does not expire before the date which is sixty days after the
date of the abatement. If the spouse files a petition with the Tax Court,
the Tax Court has jurisdiction only to determine whether the require-
ments of section 6013(e) of the Code (relating to the innocent spouse
rule) have been satisfied. In making this determination, the treatment
of the partnership items that gave rise to the liability in question is
conclusive.25 Alternatively, the act provides that the spouse of a
partner could file a claim for refund26 to raise the innocent spouse
defense. The claim must be filed within six months from the date that
the notice of computational adjustment is mailed to the spouse. If the
claim is not allowed, the spouse can file a refund action. For purposes
of any claim or suit under this provision, the treatment of the
partnership items that gave rise to the liability in question is con-
clusive.27 The effective date for this provision is for partnership tax
years beginning after September 3, 1982.28

§ 15:3 Innocent Spouse and Separate Liability Elections:
Taxpayer Bill of Rights 3

By way of general overview, the new provisions, enacted as part of
the Taxpayer Bill of Rights 3, make innocent spouse status easier to
obtain by eliminating all of the understatement thresholds. These
provisions also allow divorced or separated spouses to make a “sepa-
rate liability election.”28.1 We now proceed to analyze these new
provisions in depth.

§ 15:3.1 Innocent Spouse Election

In general, and notwithstanding Internal Revenue Code section
6013(d)(3) (relating to joint and several liability for spouses who file a

25. Committee Reports to Pub. L. No. 105-34, § 1237.
26. See chapter 6 for a discussion of claims for refund.
27. Committee Reports to Pub. L. No. 105-34, § 1237.
28. Pub. L. No. 105-34, §§ 1237(d) and 1238(c).
28.1. The Service’s Publication 971, INNOCENT SPOUSE RELIEF (AND SEPARATION

OF LIABILITY AND EQUITABLE RELIEF) (Rev. Mar. 2004) is a helpful pamphlet,
available at www.irs.gov.
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joint return),29 an individual may elect to seek relief as an innocent
spouse30 if:

(a) a joint return has been made for a taxable year;

(b) on the return there is an understatement of tax attributable to
erroneous items of one individual filing the joint return;31

29. I.R.C. § 6013(a) provides that a husband and wife may make a single
return jointly of income taxes under subtitle A of the Internal Revenue
Code. FICA tax is an employment tax imposed by subtitle C. Hence, joint
and several liability does not apply to unpaid employee FICA tax on
unreported tips. Chief Couns. Adv. 2000-16-018 (Apr. 21, 2000). For a
recent case applying section 6013(a), see Olpin v. Comm’r, 270 F.3d 1297
(10th Cir. 2001). Under recently issued regulations, if an individual asserts
and establishes that he or she signed a return under legal duress, the return
is not a joint return, and the individual is not jointly and severally liable for
the tax shown on the return, or any deficiency in tax with respect to the
return. Treas. Reg. § 1.6013-4(d). Cf. I.R.C. § 6015(c)(3)(C) and Treas. Reg.
§ 1.6015-3(c)(2)(v), dealing with actual knowledge and the abuse exception.
For discussion, see infra. For an excellent discussion of abuse and duress,
neither of which is defined in the regulations, see In re Hinckley, 256
B.R. 814 (M.D. Fla. 2000).

30. I.R.C. § 6015(a)(1)–(2), as added by the ’98 Act, Title III (Taxpayer Bill of
Rights 3), § 3201(a). The IRS is to prepare a form to enable one to make the
innocent spouse election. ’98 Act, § 3201(c). This, the IRS has done. See
infra for discussion.

31. Newly issued regulations give meaning to terms used here and elsewhere
in section 6015. A “requesting spouse” (sometimes referred to in this text
as “the alleged innocent spouse”) is an individual who filed a joint return
and elects relief from federal income tax liability arising from that return
under Code sections 6015(b), (c), or (f). A “nonrequesting spouse” (some-
times referred to in this text as either “the other spouse” or “the
noninnocent spouse”) is the individual with whom the requesting spouse
filed the joint return for the year for which relief from liability is sought. An
“item” is that which is required to be separately listed on an individual
income tax return or any required attachments. Items include, but are not
limited to, gross income, deductions, credits, and basis. An “erroneous
item” is any item resulting in an understatement or deficiency in tax to the
extent that such item is omitted from, or improperly reported (including
improperly characterized) on an individual income tax return. For exam-
ple, unreported income from an investment asset resulting in an under-
statement or deficiency in a tax is an erroneous item. Similarly, ordinary
income that is improperly reported as capital gain resulting in an under-
statement or deficiency in tax is also an erroneous item. In addition, a
deduction for an expense that is personal in nature that results in an
understatement or deficiency in tax is an erroneous item of deduction. An
erroneous item is also in improperly reported item that affects the liability
on other returns (e.g., an improper net operating loss that is carried back to
a prior year ’s return). Penalties and interest are not erroneous items.
Rather, relief from penalties and interest will generally be determined based

Innocent Spouse § 15:3.1
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(c) the person claiming innocent spouse status establishes that in
signing the return he or she did not know, and had no reason
to know, that there was such understatement;

(d) taking into account all the facts and circumstances, it is
inequitable to hold the other individual (the requesting spouse,
that is, the one claiming innocent spouse status) liable for the
deficiency in tax for the taxable year attributable to the under-
statement; and

(e) the other individual (the requesting spouse, that is, the one
claiming innocent spouse status) elects (in such form as the
IRS may prescribe) the benefits of this provision not later than
the date that is two years after the date that the IRS has begun
collection activities with respect to the spouse making the
innocent spouse election.32

If the preceding elements are satisfied, without regard to local
community property laws,33 the requesting spouse will be relieved of
liability for tax (including interest, penalties, and other amounts) for

on the proportion of the total erroneous items from which the requesting
spouse is relieved. Whether a penalty relates to a particular erroneous item,
see Treas. Reg. § 1.6015-3(d)(4)(iv)(B); Treas. Reg. § 1.6015-1(h). The
reader should note that throughout this material on innocent spouse, I
have taken the liberty to liberally quote from regulations and the accom-
panying explanatory text in the Federal Register. While I have fully cited to
the relevant materials, for ease of reading, I typically have omitted
quotation marks, except for when special emphasis is needed.

32. I.R.C. § 6015(b)(1)(A)–(E), as added by the ’98 Act. The beginning of
collection activities include garnishment of the electing spouses wages and
notice of intent to levy against the electing spouse’s property, but not the
notice of deficiency and demand for payment addressed to both spouses.
S. REP. NO. 105-174. For a discussion as to time and manner for requesting
relief, see Treas. Reg. § 1.6015- 5, and “Time and Manner for Requesting
Relief,” discussed infra. As to the two- year requirement under section
6015(b)(1)(E), see McGee v. Comm’r, 123 T.C. 314 (2004) and Rev. Proc.
2000-15, § 5, discussed infra.

33. I.R.C. § 6015(a). In general, items of income follow the source of the
income: wage income is allocated to the spouse performing the job and
receiving the Form W-2. Business and investment income is allocated in
the same proportion as the ownership of the business or investment that
produces the income. Business deductions follow the source of the busi-
ness. Items of loss or deduction are allocated to a spouse only to the extent
that income attributable to the spouse was offset by the deduction or loss.
S. REP. NO. 105-174. Recently issued regulations provide further explana-
tion. In general, in determining whether relief is available under §§ 1.6015-
2 (innocent spouse relief), 1.6015-3 (separate liability election), or 1.6015-
4 (equitable relief), items of income, credits, and deductions are generally
allocated to the spouses without regard to the operation of community
property laws. An erroneous item is attributed to the individual whose
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the taxable year to the extent the liability is attributable to the
understatement.34 The term “understatement” has the same meaning
given to the term by Code section 6662(d)(2)(A).35

In Ordlock v. Commissioner,35.1 the Tax Court provided further
clarification to the sentence, “Any determination under this section
shall be made without regard to the community property laws,”35.2

within the context of a refund claimed under Code section
6015(g)(1).35.3 The court held that “any determination” refers to
determinations of whether an individual taxpayer is entitled to relief
from joint and several tax liability under section 6015, including
actions for refunds under section 6015(g)(1). The court further rea-
soned that if the community property laws were disregarded, as the
petitioner had argued, it would put the IRS at a severe disadvantage.
The court explained:

Petitioner suggests that our holding today will frustrate con-
gressional intent by effectively denying section 6015 relief to
persons in community property States. This suggestion appears
to assume that the marital community continues after the year for
which relief is sought, which is obviously not always the case.
Nevertheless, we will examine the consequences of our holding
where the spouse seeking relief remains married in a community
property State after the taxable year in question, as in the present
case.

activities gave rise to such item. See Treas. Reg. § 1.6015-3(d)(2). The
following examples illustrate this rule. Example 1: H and W are married
and have lived in State A (a community property state) since 1987. On
April 15, 2003, H andW file a joint Federal income tax return for the 2002
taxable year. In August 2005, the Internal Revenue Service proposes a
$17,000 deficiency with respect to the 2002 joint return. A portion on the
deficiency is attributable to $20,000 of H’s unreported interest income
from his individual bank account. The remainder of the deficiency is
attributable to $30,000 of W’s disallowed business expense deductions.
Under the laws of State A, H and W each own half of all income earned
and property acquired during the marriage. Example 2: In November 2005,
H and W divorced and W timely elects to allocate the deficiency. Even
though the laws of State A provide that half of the interest income is W’s,
for purposes of relief under this section, the $20,000 unreported interest
income is allocable to H, and the $30,000 disallowed deduction is allocable
to W. The community property laws of State A are not considered in
allocating items for this purpose. Treas. Reg. § 1.6015-1(f)(1), (2).
See also Ordlock v. Cmm’r, 126 T.C. 47 (2006), discussed infra.

34. I.R.C. § 6015(b), as added by the ’98 Act.
35. I.R.C. § 6015(b)(3), as added by the ’98 Act; Treas. Reg. § 1.6015-2(b). See

also discussion infra.
35.1. Ordlock v. Comm’r, 126 T.C. 47 (2006).
35.2. I.R.C. § 6015(a), flush.
35.3. For a discussion of section 6015(g)(1), see infra.
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The Ordlocks remained married in California. They continued
to accumulate assets and make payments on their joint tax
liabilities for 1982, 1983, and 1984 for over two decades. If Mr.
Ordlock [the non-requesting spouse] had been personally liable to
a nongovernment creditor, the community assets would have been
a potential source of payment to that creditor.

The question is whether Congress intended to place the Com-
missioner at a disadvantage concerning liabilities such as Mr.
Ordlock’s. As we have stated, we see no evidence of such congres-
sional intent, nor do we see petitioner ’s position as advantageous
to tax administration given the problems discussed previously.
The nature of a marital community in California is to generally
allow the individual debts of the spouses to be collected out of
community assets. CAL. FAM. CODE § 910 (West 2004); McIntyre
v. United States, supra; Babb v. Schmidt, 496 F.2d 957 (9th
Cir. 1974); Weinberg v. Weinberg, 67 Cal. 2d 557, 63 Cal. Rptr.
13, 432 P.2d 709, 713-714 (Cal. 1967); Grolemund v. Cafferata,
17 Cal. 2d 679, 111 P.2d 641 (Cal. 1941). The policies behind the
law can be debated, but a decision not to disrupt this rule for tax
liabilities is sound. A marital community can involve many
sources of income, many assets, and many expenses. How these
expenses are paid, how the income is handled, and how assets are
acquired are all choices of the spouses. Attempts to undo these
choices and determine the sources of payments and asset acquisi-
tions are inherently inconsistent with the concept of a continued
marital community and obviously likely to disrupt that
community.

IV. Conclusion

“Any determination” in section 6015(a) refers to determinations
of whether an individual taxpayer is entitled to relief from joint
and several tax liability under section 6015. This reading is
consistent with the legislative history and statutory construction;
a broader reading is not.

The phrase “notwithstanding any other law or rule of law” in
section 6015(g)(1) should not be read to ignore State law for
purposes of defining property interests subject to a Federal tax
lien under section 6321. We do not find that Congress intended
for community property laws to be ignored under section 6015(g)
(1) regarding payments made on tax liabilities.

Accordingly, petitioner is not entitled to a refund of an over-
payment attributable to payments made from community
property.35.4

35.4. Ordlock v. Comm’r, supra, at 59–61 (footnotes omitted).
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[A] Knowledge
As stated previously, the person claiming innocent spouse status

must establish that in signing the return he or she did not know, and
had no reason to know, that there was an understatement.36 In
determining whether a person claiming innocent spouse status did
not know, and had no reason to know, that there was an under-
statement, cases interpreting former Code section 6013(e)(1)(C) are
quite relevant because the wording of new section 6015(b)(1)(C) is
virtually the same as former section 6013(e)(1)(C). Cases arising
pursuant to former section 6013(e)(1)(C) provide that the spouse
seeking relief has reason to know of an understatement if a reasonably
prudent taxpayer in his or her position, at the time he or she signed the
return, could be expected to know that the return contained an
understatement, or that further investigation was warranted.37 The
spouse seeking relief has a “duty of inquiry.”38 In deciding whether a
spouse “has reason to know” of an understatement, courts have
undertaken a subjective inquiry, recognizing several factors that are
relevant to the analysis, including

36. I.R.C. § 6015(b)(1)(C). See also Treas. Reg. § 1.6015-2(a)(3). See also
Ishizaki v. Comm’r, T.C. Memo. 2001-318 (“Section 6015(b)(1)(C) ex-
pressly requires the spouse electing relief to establish that he or she did not
know or have reason to know of the understatement, and section
6015(c)(2) explicitly places the burden of proof on the electing spouse to
establish the portion of any deficiency allocable to him or her”); Shafman v.
United States Dep’t of the Treasury, 267 B.R. 709, 713 (N.D.W.V. 2001)
(“The taxpayer bears the burden of proving that she falls within all terms of
the provision. . . . If a taxpayer would be entitled to relief but for the
knowledge requirement of subparagraph (1)(C), then to the extent that
individual can establish a lack of knowledge as to a portion of the under-
statement, liability may be apportioned under § 1015(b)(2).”); O’Bryon v.
Comm’r, T.C. Memo. 2000-379 (“We think that respondent was reason-
able in requiring more evidence than [the requesting spouse’s] mere
assertions of eligibility for section 6015 relief or at least some independent
corroboration of those assertions.”).

37. Butler v. Comm’r, 114 T.C. 276, 283–84 (2000), citing Kistner v. Comm’r,
18 F.3d 1521, 1524 (11th Cir. 1994), rev’g and remanding T.C. Memo.
1991-463; Stevens v. Comm’r, 872 F.2d 1499, 1505 (11th Cir. 1989), aff ’g
T.C. Memo. 1988-63. Recently issued regulations make clear that the
standards for knowledge or reason to know that were developed under
former section 6013(e) should be used in determining a requesting
spouse’s knowledge or reason to know under section 6015(b). “The
Treasury and IRS did not intend to suggest a harsher standard of knowl-
edge under section 6015(b) than that which existed under section 6013(e).”
T.D. 9003 (July 18, 2002), 67 Fed. Reg. 42,278, 42,281. See also Treas. Reg.
§ 1.6015-2(a)(3).

38. Butler, 114 T.C. at 284, citing Stevens, 872 F.2d at 1505. See also Barranco
v. Comm’r, T.C. Memo. 2003-18, discussed infra; Von Kalinowski v.
Comm’r, T.C. Memo. 2001-21, discussed infra.
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(1) the alleged innocent spouse’s level of education;

(2) the spouse’s involvement in the family ’s business and finan-
cial affairs;

(3) the presence of expenditures that appear lavish or unusual
when compared to the family ’s past income levels, income
standards, and spending patterns; and

(4) the culpable spouse’s evasiveness and deceit concerning the
couple’s finances.39

Thus, where a taxpayer had a high level of education, owned and
operated her own construction business, had full responsibility for
maintaining the family checkbook and for writing checks, and had a
spouse who never attempted to hide any of his income or assets, the
taxpayer should have known of the understatement, or at least placed
upon on her the duty to inquire.40 Similarly, it has been said that a
spouse seeking relief cannot “turn a blind eye” to facts that were
available to him or her.41 Consequently, a taxpayer who prepares a
return is not relieved of the duty to prepare an accurate return if the

39. Butler, 114 T.C. at 284, citing Kistner, 18 F.3d at 1524. See also Jonson v.
Comm’r, 118 T.C. 106 (2002), aff ’d, 353 F.3d 1181 (10th Cir. 2003)
(requesting spouse found to have had knowledge or reason to know when
she was well educated, had full responsibility for writing the checks for
household bills, reviewed the bank statements, controlled the investment
of her own retirement funds, was a co-investor with her husband and a co-
owner of an apartment with him, was shown the documents relating to the
investment under IRS audit, and was aware of the large deductions taken
on the returns for the audit years). For application of these four factors to
fact sensitive cases, see, e.g., Haltom v. Comm’r, T.C. Memo. 2005-209;
McClelland v. Comm’r, T.C. Memo. 2005-121; Levy v. Comm’r, T.C.
Memo. 2005-92; Hendricks v. Comm’r, T.C. Memo. 2005-72.

40. Butler, 114 T.C. 276 (the third factor stated in the text, the presence of
expenditures that appear lavish or unusual when compared to the family ’s
past income levels, income standards, and spending patterns, was found to
have neither supported nor weakened the taxpayer ’s claim for innocent
spouse relief).

41. Charlton v. Comm’r, 114 T.C. 333, 340 (2000), citing McCoy v. Comm’r,
57 T.C. 732, 734 (1972). See also Von Kalinowski v. Comm’r, T.C. Memo.
2001-21, where the court held that the large size of tax shelter deductions
relative to the size of the husband’s income put the wife, who requested
innocent spouse relief, on notice that something was amiss and, conse-
quently, imposed on the wife a duty to inquire. “Where a spouse has duty
to inquire as to the legitimacy of a deduction, the failure to satisfy such
duty may result in constructive knowledge of the understatement being
imputed to her.” Id., citing Price v. Comm’r, 887 F.2d 959 (9th Cir. 1989).
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taxpayer relies on summarized information provided by the taxpayer ’s
spouse when information upon which the summary is based in
available to the taxpayer.42

Where a requesting spouse is a partner, it will be difficult to
establish lack of knowledge.42.1 Similarly, where a requesting spouse
executed a Certificate of Martial Status that expressly referred to the
omitted lottery winnings, actual knowledge was found to have ex-
isted.42.2 Nonetheless, it has been held, “Where one spouse is ‘cunning
and systematic’ in concealing the understatement of taxes, the other
spouse may plausibly claim ignorance notwithstanding some educa-
tional attainments or some involvement in family financial affairs that
are distinct from the understatement of taxes.”42.3

Of course, a taxpayer who has actual knowledge of the under-
statement cannot qualify as an innocent spouse under section
6015(b).43 In this regard, it has also been held that if the requesting
spouse knows enough about the underlying transaction that her
innocent spouse defense rests entirely upon a mistake of law, she
has “reason to know” of the tax understatement as a matter of law.44

Thus, a requesting spouse had “reason to know” of the understate-
ment of tax on the joint return arising when her husband’s retirement
distribution was erroneously reported as excluded rollover where she
knew every fact necessary to determine that the distribution was fully
taxable, including the amount and date of distribution and what her
husband had done with it, even though she was not aware of the tax
consequences.45 Further, while a requesting spouse may not have
actual knowledge of an understatement, the size of the deductions
relative to the size of the income may put the requesting spouse on
notice and impose a duty to inquire.46 Likewise, where the requesting
spouse’s family lived a lavish lifestyle but failed to report significant
amounts of income—almost $6 million dollars understated over a ten-
year period—the court held “petitioner should have been aware of this
discrepancy.”47

42. Charlton v. Comm’r, 114 T.C. 333 (2000).
42.1. Ellisson v. Comm’r, T.C. Memo. 2004-57.
42.2. Nichols v. Comm’r, T.C. Memo. 2004-61
42.3. Doyel v. Comm’r, T.C. Memo. 2004-35.
43. Mitchell v. Comm’r, T.C. Memo. 2000-332; Brooks v. Comm’r, T.C.

Memo. 2003-166.
44. Cheshire v. Comm’r, 115 T.C. 183 (2000), aff ’d, 282 F.3d 326 (5th Cir.),

cert. denied, 537 U.S. 82 (2002).
45. Mitchell v. Comm’r, 292 F.3d 800 (D.C. Cir. 2002).
46. Von Kalinowski v. Comm’r, T.C. Memo. 2001-21, citing Price v. Comm’r,

887 F.2d 959 (9th Cir. 1989).
47. Barranco v. Comm’r, T.C. Memo. 2003-18.
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In deciding “reason to know” cases, it has been stated that there is a
distinction between deduction cases and omission of income cases.48

This approach has been well summarized in Pierce v. Commissioner:49

In deciding “reason to know” cases, the Court of Appeals for the
Ninth Circuit has made the distinction that in erroneous deduc-
tion cases, unlike omission of income cases, mere knowledge of a
transaction underlying a deduction, by itself, is not enough to deny
innocent spouse relief. See Price v. Commissioner, 887 F.2d 959
(9th Cir. 1989). The Court of Appeals in Price adopted the
standard that a spouse has “reason to know” of a substantial
understatement if “a reasonably prudent taxpayer in her position
at the time she signed thereturn could be expected to know that
the return contained the substantial understatement.” Id. at
965.50

In an accompanying footnote, the Pierce court gave further elucida-
tion on the matter:

In omission of income cases courts consistently apply a standard
denying innocent spouse relief to taxpayers who have reason to
know of the transaction underlying the understatement of tax. See
Jonson v. Comm’r, 118 T.C. 106, 116 (2002). Several Courts of
Appeals, however, have adopted the standard of Price v. Commis-
sioner, 887 F.2d 959 (9th Cir. 1989), in erroneous deduction cases.
See Reser v. Commissioner, 112 F.3d 1258 (5th Cir. 1997), affg. in
part and revg. in part T.C. Memo. 1995-572; Resser v. Commis-
sioner, 74 F.3d 1528 (7th Cir. 1996), revg. T.C. Memo. 1994-241;
Kistner v. Commissioner, 18 F.3d 1521 (11th Cir. 1994), revg. and
remanding T.C. Memo. 1991- 463; Erdahl v. Commissioner, 930
F.2d 585, 589 (8th Cir. 1991), revg. and remanding T.C. Memo.
1990-101. But see Bokum v. Commissioner, 94 T.C. 126, 151
(1990), affd. 992 F.2d 1132 (11th Cir. 1993).51

48. King v. Comm’r, 116 T.C. 198 (2001); Pierce v. Comm’r, T.C. Memo.
2003-188; Sowards v. Comm’r, T.C. Memo. 2003-180.

49. Pierce v. Comm’r, T.C. Memo. 2003-188.
50. Id.
51. Id. at n.6. Compare Bokhum, cited in Pierce, to Korchak v. Comm’r, T.C.

Memo. 2006-185, where the court distinguished Bokhum:

According to respondent, petitioner had constructive knowledge
of the items reported in the 1982 joint tax return. Respondent is
correct that a taxpayer who signs a tax return without reviewing it is
charged with constructive knowledge of its contents. See Bokum v.
Commissioner, 94 T.C. 126, 148, 1990 WL 17262 (1990), affd. 992
F.2d 1132 (11th Cir.1993). We must nonetheless determine
whether in signing the 1982 joint tax return petitioner had reason
to know of the understatement in the 1982 joint tax return. In
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making that determination, we bear in mind that a requesting
spouse has reason to know of an understatement if a reasonably
prudent taxpayer under the circumstances of the requesting spouse
at the time of signing a tax return could have been expected to know
that the tax liability stated in such return was erroneous or that
further investigation was warranted. Stevens v. Commissioner, 872
F.2d 1499, 1505 (11th Cir.1989), affg. T.C. Memo.1988-63; Shea v.
Commissioner, 780 F.2d 561, 566 (6th Cir.1986), affg. in part and
revg. in part on another ground T.C. Memo.1984-310; Bokum v.
Commissioner, supra.

In resolving whether in signing a tax return a requesting spouse
had reason to know of the understatement in such return, we
consider whether the requesting spouse was aware of the circum-
stances of the transaction(s) that gave rise to the error(s) in such
return. See Bokum v. Commissioner, supra at 145-146. In making
that determination, we may examine several factors, including: (1)
The requesting spouse’s level of education; (2) the requesting
spouse’s involvement in the family ’s financial affairs; (3) the non-
requesting spouse’s evasiveness and deceit concerning the family ’s
financial affairs; and (4) the presence of expenditures that are lavish
or unusual when compared to the requesting spouse’s past standard
of living. See Stevens v. Commissioner, supra; Butler v. Commis-
sioner, 114 T.C. 276, 284, 2000 WL 502841 (2000); Flynn v.
Commissioner, 93 T.C. 355, 365-366, 1989 WL 107095 (1989).
(We shall hereinafter refer to the above factors as the education
factor, the involvement in financial affairs factor, the evasiveness
and deceit factor, and the lavish or unusual expenditures factor,
respectively.)
We now address whether at the time of signing the 1982 joint tax

return petitioner was aware of the circumstances of the transactions
in which Madison Recycling engaged that resulted in the under-
statement in the 1982 joint tax return. See Bokum v. Commis-
sioner, supra. At the time she signed the 1982 joint tax return,
petitioner was not even aware of Mr. Korchak’s Madison Recycling
investment, let alone the circumstances of the transactions in
which Madison Recycling engaged that resulted in Madison Recy-
cling’s erroneously claimed $704,111 loss and erroneously claimed
$7 million basis for investment tax credit purposes and business
energy investment tax credit purposes.
We find the instant record to be materially distinguishable from

Bokum v. Commissioner, supra. In Bokum, we found that the
requesting spouse should have been alerted by the tax return
preparer ’s failure to sign the tax return in question. Id. at 148. In
contrast, we have found herein that the 1982 joint tax return was
signed by a return preparer and that the signature of the return
preparer on that return indicated to petitioner that such return was
prepared accurately. Moreover, in Bokum, we found that at the time
the requesting spouse signed the return in question she was aware
of the sale of a ranch, the tax treatment of which was at issue, and
that a cursory review of the tax return would have brought to the
requesting spouse’s attention the distribution resulting from that
sale as well as the tax treatment of that distribution. Id. at 146-147.
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This two-prong approach (treating omission of income and over-
stated deductions differently) with respect to actual knowledge has
been adopted by the regulations.52 In the reason to know cases,
however, not all jurisdictions have yet expressly adopted the approach
in Pierce-Price,53 with respect to improper deductions. Thus, in Doyel
v. Commissioner,54 the Tax Court refused to apply the Pierce-Price
approach because there was no published authority from the Sixth
Circuit (to which an appeal would lie) adopting Pierce. Nonetheless,
the court used the approach in the Restatement (Second) of Agency
§ 9, comment d (1958), which previously had been used in the Sixth
Circuit. Using that approach caused the court to find that the peti-
tioner was not an innocent spouse. Importantly, the court stated:

In contrast, we have found herein that at the time petitioner signed
the 1982 joint tax return she was not even aware of Mr. Korchak’s
Madison Recycling investment. We have also found (1) that there
was nothing about the claimed $58,089 Madison Recycling loss
that would have made it stand out in relationship to the other
partnership losses claimed in the 1982 joint tax return and (2) that
it was not obvious from reviewing Form 3468 included as part of the
1982 joint tax return that $57,750 of the claimed $59,835 invest-
ment tax credit was attributable to Madison Recycling and that the
claimed $56,657 business energy investment tax credit was attri-
butable to Madison Recycling.

Korchak v. Comm’r, supra (footnotes omitted).
52. See Treas. Reg. § 1.6015-2(c)(2), T.D. 9003 (July 18, 2002), Preamble, 67

Fed. Reg. 47278, 47282:

Section 1.6015-3(c)(2) of the . . . regulations provides that relief
under section 6015(c) is not available if the IRS demonstrates that
the requesting spouse had actual knowledge of the item giving rise
to the deficiency at the time he or she signed the return. The . . .
regulations adopt the holding in Cheshire v. Commissioner, 115 T.
C. 183 (2000), aff ’d, 282 F.3d 326 (5th Cir. 2002), that, in an
omission of income case, the relevant inquiry is whether the
requesting spouse had actual knowledge of the item, rather than
whether the requesting spouse had actual knowledge of the tax
consequences of the item. ***

The Tax Court also held that, in an erroneous deduction case, the
relevant inquiry is whether the requesting spouse had actual knowl-
edge of the factual circumstances which made the item unallowable
as a deduction, rather than whether the requesting spouse knew the
proper tax consequences of the item. King v. Commissioner, 116 T.
C. 198 (2001). The final regulations adopt the standard for erro-
neous deductions set forth in King in § 1.6015- 3(c)(2)(i)(B)(1).

See also Sowards v. Comm’r, supra (Cheshire and King approach used; no
discussion of regulations). For discussion of the regulations, see infra under
separate liability election.

53. Pierce v. Comm’r, T.C. Memo. 2003-188; Price v. Comm’r, 887 F.2d 959
(9th Cir. 1989). See supra.

54. Doyel v. Comm’r, T.C. Memo. 2004-35.
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“A reasonable person, faced with petitioner ’s circumstances and in
petitioner ’s position, would have had reason to know of the under-
statement. We conclude that, under both the U.S. Court of Appeals for
the Sixth Circuit’s standard and the Price approach, petitioner had
reason to know of the understatements.”54.1 In Levy v. Comm’r,54.2 a
reason to know case, the Tax Court applied the Eleventh Circuit
approach: whether “a reasonably prudent taxpayer under the circum-
stances of the [requesting] spouse at the time of signing the return
could be expected to know that the tax liability stated was erroneous or
that further investigation was warranted. [Citations omitted.] This
standard applies to deductions as well as income matters.” None-
theless, the court stated in a footnote, “any disparity between the more
lenient approach [in the Pierce-Price approach] and the Tax Court’s
approach is immaterial to our disposition of this case.”54.3 Thus, the
somewhat subtle differences in the various approaches (reason to
know merely of the transaction, or of the understatement) may simply
be less important in the more extreme cases, as many of the innocent
spouse cases are.

The distinction between omission of income and overstated deduc-
tions was again summarized by a recent Tax Court case. In Campbell
v. Commissioner,54.4 a case where an appeal would lie in the Court of
Appeals for the Eighth Circuit, the wife sought relief under Code
section 6015(b). The underlying basis of the claim was overstated
deductions: The husband had incurred millions of dollars of fictitious
capital losses in the discredited London Metal Exchange straddle. The
court held that the wife was entitled to relief. In discussing the “reason
to know” element of section 6015(b), the court stated:

A spouse seeking relief under section 6015(b) must not have
known or had reason to know at the time of signing a joint return
that there was an understatement of tax on the return. Sec. 6015
(b)(1). The general rule in an omission of income case is that the
relief-seeking spouse knew or had reason to know of an under-
statement of tax if she knew of the transaction that gave rise to the
understatement. Erdahl v. Commissioner, 930 F.2d 585, 589 (8th
Cir. 1991), revg. T.C. Memo.1990-101; Jonson v. Commissioner,
supra at 115. However, in deduction cases, the Court of Appeals
for the Eighth Circuit has adopted a different standard, following
Price v. Commissioner, 887 F.2d 959 (9th Cir.1989). Erdahl v.
Commissioner, supra at 589.

54.1. Id.
54.2. Levy v. Comm’r, T.C. Memo. 2005-92.
54.3. Id. at fn. 5.
54.4. Campbell v. Comm’r, T.C. Memo. 2006-24.
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Under this standard, the Court inquires whether a spouse has
reason to know if “‘a reasonably prudent taxpayer under the
circumstances of the spouse at the time of signing the return
could be expected to know that the tax liability stated was
erroneous or that further investigation was warranted.”’ Id. at
590 (quoting Stevens v. Commissioner, 872 F.2d 1499, 1505 (11th
Cir. 1989), affg. T.C. Memo. 1988-63). The more the relief-seeking
spouse knows about a transaction, “‘the more likely it is that she
will know or have reason to know that the deduction arising from
that transaction may not be valid.”’ Id. at 590 n.6 (quoting Price v.
Commissioner, supra at 963 n.9). The duty to inquire may arise
when the relief-seeking spouse has notice that a particular deduc-
tion could result in a substantial understatement. Id. The failure
to inquire “‘may result in constructive knowledge of the under-
statement.”’ Id. at 590 (quoting Price v. Commissioner, supra at
965). The factors considered in deciding whether the relief-seeking
spouse had a reason to know or a duty to inquire include: “‘the
spouse’s level of education, [her] involvement in family financial
affairs, the evasiveness or deceit of the culpable spouse, and any
unusual or lavish expenditures inconsistent with the family ’s
ordinary standard of living.”’ Id. at 591 (quoting Guth v. Commis-
sioner, 897 F.2d 441, 444 (9th Cir.1990), affg. T.C. Memo. 1987-
522).

In applying these factors, we note that petitioner ’s education did
not reflect a substantial background in tax or financial matters.
Petitioner ’s role in the family finances was largely limited to
paying the family expenses. Petitioner received money to pay
those expenses from Mr. Campbell, who deposited “$100,000 or
so” from his trading profits every few months.

Even though petitioner was the technical owner of the Refco
account that generated large profits in 1983, we find that she was
only a nominee and had no control over the funds in the account.
Petitioner ’s only access to the account was from the allowance she
received from Mr. Campbell that he deposited in her personal bank
account. Petitioner stated that she never asked him to deposit any
money. Petitioner was aware that she received a check issued to her
in the amount of $1million in 1982. Part of the $1million was used
to purchase the family home in Naperville, Illinois. However,
Mr. Campbell explained in his testimony that he took the money
out of petitioner ’s account to buy the home. Petitioner had no
involvement inMr. Campbell’s trading activities or in particular the
London straddle. Mr. Campbell never discussed the details of his
trading activities with petitioner.

Further, the totality of the circumstances indicates that Mr.
Campbell was evasive about the family finances. Although the
financial statements from petitioner ’s Refco account were mailed
directly to her home address, Mr. Campbell had complete control
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over the cashflow into and out of her account. He treated the funds
in petitioner ’s Refco account as available for use in offsetting
losses in his other trading activities. Mr. Campbell did not consult
her when he withdrew $2.6 million from her Refco account to
invest in the London straddle. In addition, Mr. Campbell failed to
inform petitioner that their accountant warned him that the loss
resulting from the London straddle would be disallowed. We find
that Mr. Campbell’s act of depriving petitioner of the benefit of the
money earned in her account and using it to finance a tax-
motivated transaction without informing her amounts to evasive
conduct.

* * *

In the Court of Appeals for the Eighth Circuit, the court to
which this case is appealable, the presence of large deductions,
standing alone, is not sufficient to trigger a duty of inquiry; it is a
factor that may be considered in the totality of the circumstances.
See Erdahl v. Commissioner, 930 F.2d at 591. Therefore, we may
not impose a duty to inquire based solely on the large deductions
contained in the return. The return was prepared by a professional
C.P.A., and petitioner had no reason to question its correctness.
See Price v. Commissioner, 887 F.2d at 963; Shea v. Commis-
sioner, 780 F.2d 561, 566 (6th Cir. 1986), affg. in part and revg. in
part T.C. Memo. 1984-310; Padgett v. Commissioner, T.C. Memo.
1987-130 (noting the complexity of the tax information and
concluding that neither the spouse nor “any reasonable person
under her circumstances” could have analyzed the transactions
without “a sophistication in tax return preparation which she did
not have * * * and should not be expected to have”). Further,
petitioner has no background in options trading. Even if she had
reviewed the return, a large trading loss would not have raised a
red flag because the nature of her husband’s option trading
business was to lose and gain millions of dollars at a time.54.5

[B] Inequitable
As to what makes it “inequitable” to hold the requesting spouse

liable,55 recently issued regulations state that all of the facts and
circumstances are considered in determining whether it is inequitable
to hold a requesting spouse jointly and severally liable for an
understatement.56

One relevant factor is whether the requesting spouse significantly
benefited, directly or indirectly, from the understatement. A significant
benefit is any benefit in excess of normal support. Evidence of direct or

54.5. Id. (footnote omitted).
55. I.R.C. § 6015(b)(1)(D).
56. Treas. Reg. § 1.6015-2(d); T.D. 9002 (July 18, 2003); 67 Fed. Reg. 47,278,
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indirect benefit may consist of transfers of property or rights to
property, including transfers that may be received several years after
the year of the understatement. Thus, for example, if a requesting
spouse receives property (including life insurance proceeds) from the
nonrequesting spouse that is beyond “normal support”57 and traceable
to items omitted from gross income that are attributable to the
nonrequesting spouse, the requesting spouse will be considered to
have received significant benefit from those items.58

Other factors that may also be taken into account, if the situation
warrants, include the fact that the requesting spouse has been deserted
by the nonrequesting spouse, the fact that the spouses have been
divorced or separated, or that the requesting spouse received benefit on

47,281. See Ferrarese v. Comm’r, T.C. Memo. 2002-249, n.2:

Cases deciding whether a taxpayer was entitled to equitable relief
under sec. 6013(e)(1)(D) are helpful in deciding whether a taxpayer
is entitled to relief under sec. 6015(f). Mitchell v. Comm’r, 292 F.3d
800, 806 (D.C. Cir. 2002) (“Subsection (f) has no statutory ante-
cedent as a stand alone provision, but has roots in the equity test of
former subparagraph 6013(e)(1)(D) carried forward into subpara-
graph 6015(b)(1)(D).”), aff ’g T.C. Memo. 2003-332. In Cheshire v.
Commissioner, 282 F.3d 326, 338 n.29 (5th Cir. 2002), aff ’g 115
T.C. 183 (2000), the U.S. Court of Appeals for the Fifth Circuit said:

Because the wording of 6015(f)(1) is virtually identical to that of
former 6013(e)(1)(D), case law construing former § 6013(e)(1)(D)
is helpful in determining whether the Commissioner abused his
discretion in denying equitable relief to Appellant under current
6015(f)(1). See Butler, 114 T.C. at 291 (applying the 6013(e)(1)
(D) standard to a 6015(f) inquiry because ‘the language of sec.
6015(f)(1) does not differ significantly from the language of
former sec. 6013(e)(1)(D)’).

Thus, Rev. Proc. 2003-61 and Rev. Proc. 2000-15, infra, which deal with
the equitable factors considered under section 6015(f) have been applied
also to section 6015(b)(1)(D) situations. See, e.g., Hall v. Comm’r, T.C.
Memo. 2004-170; Alt v. Comm’r, 93 A.F.T.R.2d 2004-2561 (6th Cir.
2004); Doyle v. Comm’r, 93 A.F.T.R.2d 2004-1864 (3d Cir. 2004); Korchak
v. Comm’r, T.C. Memo. 2006-185. For a discussion on section 6015(f), see
infra.

57. The regulations use, but do not define, the term “normal support.” But in
the preamble to the final regulations, the Treasury Department states:
“Two commentators [to the proposed regulations] suggested that the
Treasury and IRS define normal support for purposes of this section.
Normal support depends on the taxpayer ’s particular circumstances,
including the cost of living, which varies across the country. Thus, a
general definition in the final regulations would not be useful. Rules
regarding normal support have been developed in case law under section
6013(e) and are applicable to section 6015(b) as well. The final regulations
do not adopt this recommendation.” T.D. 9003 (July 18, 2002); 67 Fed.
Reg. 47,278, 47,281.

58. Id.
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the return from the understatement. For guidance concerning the criteria
to be used in determining whether it is inequitable to hold a requesting
spouse jointly and severally liable under this section, the regulations
make reference to Revenue Procedure 2000-15 (2000-1 C.B. 447).59

Recent cases provide further elucidation. Alt v. Commissioner60 is
highly instructive as to the law and the fact-sensitive nature of the
“inequitable” problem:

Whether it is inequitable to hold a spouse liable for a deficiency is
determined “taking into account all the facts and circumstances”.
Sec. 6015(b)(1)(D). The most often cited material factors to be
considered are (1) whether there has been a significant benefit to
the spouse claiming relief, and (2) whether the failure to report the
correct tax liability on the joint return results from concealment,
overreaching, or any other wrongdoing on the part of the other
spouse. Jonson v. Comm’r, 118 T.C. 106, 119 (2002).

It is clear that the tax savings were beneficial to both petitioner
and Dr. Alt. Petitioner and Dr. Alt were able to purchase various
properties during the years at issue. For example, petitioner and
Dr. Alt purchased homes for each of their children. Petitioner and
Dr. Alt also purchased a 600-acre riverfront property upon which a
Georgian mansion was being built. Further, petitioner and Dr. Alt
were able to purchase a business for their son and fully pay for
their children to attend undergraduate and graduate schools.
Petitioner and Dr. Alt were also able to indulge petitioner ’s
interest in antiques. These purchases obviously benefited
petitioner.

It is also clear that there was no concealment on Dr. Alt’s part.
Petitioner made deposits for Dr. Alt and Karen. Further, petitioner
was fully aware that Karen was involved in her financial affairs.
Petitioner presented no evidence that Dr. Alt ever attempted to
deceive her with respect to their financial affairs.

We have also considered other factors that are relevant to whether
it would be inequitable to hold petitioner liable. We find that
petitioner will not experience economic hardship if relief from the
liabilities is not granted given her current level of income. See Von
Kalinowski v. Commissioner, T.C. Memo. 2001-21; Walters v.
Commissioner, T.C. Memo. 1998-111; Dillon v. Commissioner,
T.C. Memo. 1998-5. Petitioner did not present evidence that
demonstrated that she will be unable to pay her reasonable basic
living expenses if relief is not granted. Sec. 301.6343-1(b)(4),
Proced. & Admin. Regs.61

59. Id. For a discussion of Rev. Proc. 2000-15, see infra.
60. Alt v. Comm’r, 119 T.C. 306 (2002).
61. Id. at 314–15 (footnote omitted).
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In Doyle v. Commissioner,62 the court found that it was not
inequitable to hold the requesting spouse liable and deny her innocent
spouse relief:

One particularly relevant factor “is whether the requesting spouse
significantly benefited, directly or indirectly, from the understate-
ment.” Sec. 1.6015-2(d), Income Tax Regs. “Normal support”,
however, is not considered a significant benefit. “Unusual support
or transfers of property to the spouse would, however, constitute
“benefit” and should be taken into consideration * * * even when
the benefit was received ‘several years after the year in which the
omitted item should have been included in gross income”. Estate
of Krock v. Commissioner, 93 T.C. 672, 679 (1989).

We find that petitioner significantly benefited from the unpaid
liability or items giving rise to the deficiency. The Doyles received
significant tax refunds as a result of the tax shelter deductions.
Petitioner testified that the refund checks were deposited into the
family checking account to “Do the household things we wanted
to do.” Additionally, the parties’ stipulation that petitioner and her
husband enjoyed two vacation trips to Europe immediately after
this Court’s decision that the couple owed significant amounts of
Federal income tax weighs heavily against her.63

In Campbell v. Commissioner,63.1 the requesting spouse was a
homemaker-wife, whose husband deducted several millions of dollars
in fictitious capital losses. The court, in explaining why it would be
inequitable to deny the wife innocent spouse relief, stated:

We take into account all the facts and circumstances in deciding
whether it is inequitable to hold the relief-seeking spouse liable for
a deficiency. Sec. 6015(b)(1)(D). Because this requirement is
similar to the requirement of former section 6013(e)(1)(D), cases
interpreting that former section such as Erdahl v. Commissioner,
930 F.2d 585 (8th Cir.1991), remain instructive to our analysis.
Butler v. Commissioner, 114 T.C. 276, 283, 2000 WL 502841
(2000). The material factors most often cited and considered are
whether there has been a significant benefit to the spouse claiming
relief and whether the failure to report the correct tax liability on
the joint tax return results from concealment, overreaching, or any
other wrongdoing on the part of the other spouse. Alt v. Commis-
sioner, 119 T.C. at 314; Jonson v. Commissioner, 118 T.C. at 119.

62. Doyle v. Comm’r, T.C. Memo. 2003-96.
63. Id., citing Rev. Proc. 2000-15 (footnotes, several citations, and internal

quotations omitted). For a discussion of Rev. Proc. 2000-15, see infra.
63.1. Campbell v. Comm’r, T.C. Memo. 2006-24.
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Normal support is not considered a significant benefit. Jonson v.
Commissioner, supra at 114.

We have already stated why we believe petitioner did not benefit
from the London straddle. She lost access to $2.6 million in her
account, and she never saw that money again. As we have noted,
the Campbells’ lifestyle significantly declined after 1983, and they
were forced to move because of Mr. Campbell’s misfortunes in the
options trading business.

Further, we believe imposing a tax liability of more than $2.8
million as a result of a disallowed transaction of which petitioner
had no actual or constructive knowledge would be extremely
inequitable. Despite Mr. Campbell’s recent success in his trading,
we believe that petitioner would suffer severe economic hardship if
she faced such a liability. She is in her sixties with a limited
number of working years. She has only a small retirement
account, her home, and a 1993 Ford explorer.

Respondent argues that it is not inequitable to hold petitioner
solely liable for the deficiency because the $3.5 million sheltered
by the London straddle was attributable to her. Respondent further
suggests that petitioner misled him during the Appeals process
because she did not explicitly tell him that the account generating
the gain sheltered by the London straddle deduction belonged to
her. We disagree.

We have found that petitioner ’s involvement in the Refco
account was in her capacity as a nominee only. Mr. Campbell
stated that his friends at Refco opened the account for her. Further,
petitioner has credibly established that she was not involved in the
trading associated with the account, nor did she have control of
any of the funds in her account. We therefore do not find her
nominal ownership significant in any aspect of this case. Perhaps
petitioner could have been more forthcoming, but petitioner did
not mislead respondent and correctly emphasized that it was Mr.
Campbell’s trading activities that generated the claimed loss from
the London straddle.

Accordingly, we find that it would be inequitable to hold petitioner
liable for the deficiency in this case.63.2

63.2. Id.
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[C] Understatement
As previously stated,64 the term “understatement” has the same

meaning given to the term by Code section 6662(d)(2)(A).65 In Weiler
v. Commissioner,66 the Tax Court provided amplification on this
point:

We note that the term “tax” in section 6015(b)(1) and (2) is not
limited to any particular type of tax or portion of the Internal
Revenue Code; however, to be an “understatement” of tax it has to
be a tax required to be shown on the tax return. Secs. 6015(b)(3),
6662(d)(2)(A). Alternative minimum tax and self-employment tax
are reported on Form 1040, U.S. Individual Income Tax Return.

Additionally, section 6015(c) provides relief from liability for a
“deficiency”. Alternative minimum tax and self-employment tax
are income taxes imposed by subtitle A. Secs. 55, 1401. Accord-
ingly, alternative minimum tax and self-employment tax are types
of tax included in the definition of a deficiency. Sec. 6211(a); see
also sec. 6015(d)(2)(B) (discussing section 55 with regard to the
allocation of a deficiency for purposes of section 6015(c)). There-
fore, we conclude that Mr. Weiler is relieved from liability for the
income (section 1) tax, self-employment tax, and alternative
minimum tax attributable or allocable to the $14,065 adjustment.

Respondent’s concession, however, does not address whether Mr.
Weiler is relieved from the interest attributable or allocable to the
$14,065 adjustment. Section 6015(b) clearly provides relief from
liability for interest attributable to an understatement from which
the taxpayer is entitled to relief pursuant to section 6015(b).
Accordingly, we conclude that Mr. Weiler is relieved from liability
for the interest attributable to the $14,065 adjustment.67

[D] Apportionment of Relief
If an individual who otherwise qualifies for innocent spouse relief

fails to establish that he or she did not know or have reason to know of
the extent of the understatement,68 then that individual will none-
theless be relieved of liability for tax (including interest, penalties, and
other amounts) for the taxable year to the extent that the liability is

64. See supra.
65. I.R.C. § 6015(b)(3), as added by the ’98 Act; Treas. Reg. § 1.6015-2(b).
66. Weiler v. Comm’r, T.C. Memo. 2003-255.
67. Id.
68. I.R.C. § 6015(b)(1)(C), as added by the ’98 Act, supra.
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attributable to the portion of the understatement of which the in-
dividual did not know and had no reason to know.69 The new
provision, therefore, allows for partial innocent spouse relief.70

Newly issued regulations provide an illustration of this point: H
andWare married and file their 2004 joint income tax return in March
2005. In April 2006, H is convicted of embezzling $2 million from his
employer during 2004. H kept all of his embezzlement income in an
individual bank account, and he used most of the funds to support his
gambling habit. H andW had a joint bank account into which H andW
deposited all of their reported income. Each month during 2004, H
transferred an additional $10,000 from the individual account to H
andW’s joint bank account. W paid the household expenses using this
joint account, and regularly received the bank statements relating to
the account.W had no knowledge or reason to know of H’s embezzling
activities. However, W did have knowledge and reason to know of
$120,000 of the $2 million of H’s embezzlement income at the time
she signed the joint return because that amount passed through the
couple’s joint bank account. Therefore, W may be relieved of the
liability arising from $1,880,000 of the unreported embezzlement
income, but she may not be relieved of the liability for the deficiency
arising from $120,000 of the unreported embezzlement income of
which she knew and had reason to know.71

[E] Burden of Proof
As the Code makes clear,72 and as previously stated,73 the request-

ing spouse has the burden of proving that he or she did not know, or
had no reason to know, that there was an understatement attributable
to erroneous items of the nonrequesting spouse.74 Indeed, one court
has gone even further and has held that the requesting spouse has the
burden of proving each element of section 6015(b):

Regardless of how we interpret respondent’s notice of determina-
tion, petitioner had an obligation to demonstrate that she satisfied
each requirement of section 6015(b)(1) in order to obtain any
additional relief from joint and several liability for the 1985 and

69. I.R.C. § 6015(b)(2), as added by the ’98 Act; Treas. Reg. § 1.6015-2(e)(1).
70. H.R. REP. NO. 105-364, pt. 1, citing Wiksell v. Comm’r, 90 F.3d 1459 (9th

Cir. 1997), which allowed partial innocent spouse protection under I.R.C.
§ 6013(e), where the spouse did not know, and had no reason to know, the
magnitude of the understatement of tax, even though the spouse knew that
the return may have included some understatement.

71. Treas. Reg. § 1.6015-2(e)(2).
72. I.R.C. § 6015(b)(1)(C).
73. See supra.
74. I.R.C. § 6015(b)(1)(C) (“the other individual filing the joint return

establishes. . . .”).
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1986 assessments. This petitioner failed to do. For example,
petitioner introduced no evidence beyond the stipulated facts to
prove that she had no knowledge or reason to know that her 1985
and 1986 returns had understated the tax liability of herself and
Mr. Aranda or that it would be inequitable to hold her liable for the
1985 and 1986 assessments. Petitioner made a strategic decision
not to offer additional evidence and to rely instead on an argument
based on an interpretation drawn from a less than carefully drafted
notice of determination. In so doing, petitioner failed to carry her
burden of proof with respect to the requirements of section 6015
(b)(1).75

§ 15:3.2 Separate Liability Election

In addition to the innocent spouse provisions discussed above,
protection may be obtained for taxpayers no longer married, legally
separated, or not living together.76 In general, if an individual who has

75. Aranda v. Comm’r, T.C. Memo. 2003-306 (footnote omitted). See also
Pierce v. Comm’r, T.C. Memo. 2003-188.

76. I.R.C. § 6015(c), as added by the ’98 Act. Counsel should note that the
separate liability election may be made in addition to the innocent spouse
election. Publication 971, “Innocent Spouse Relief (and Separation of
Liability and Equitable Relief)” (Rev. June 2002) indicates that a requesting
spouse may request relief under either section 6015(b) or (c): “You can
request this type of relief [under section 6015(c)] whether or not you
request innocent spouse relief [under section 6015(b)].” Cf. T.D. 9003 (July
18, 2002), Preamble to Regulations, 67 Fed. Reg. 47,278–79:

Relief under section 6015(b) and (c) must be elected by the request-
ing spouse. When an election is made, the statute of limitations on
collection of the requesting spouse’s liability relating to such elec-
tion is suspended. In addition, the IRS is statutorily prohibited from
pursuing certain collection activities until the claim for relief under
section 6015(b) or (c) is resolved. When, however, a requesting
spouse only requests equitable relief under section 6015(f), the
statute of limitations on collection is not suspended, and the IRS
is not prohibited from collecting the liability from the requesting
spouse. The IRS cannot assume, absent an election under section
6015(b) or (c), that a requesting spouse, in only requesting relief
under section 6015(f), would have elected relief under section 6015
(b) or (c). Such an assumption would improperly suspend the
requesting spouse’s statute of limitations on collection when the
requesting spouse did not elect relief under section 6015(b) or (c).
(Emphasis added.]

Cf. Treas. Reg. § 1.6015-1(a)(2), (requesting spouse may submit a single
claim electing relief under both or either sections 1.6015-2 and 1.6015-3,
and requesting relief under section 1.6015-4), discussed infra. See also In
re Hinckley, 256 B.R. 814 (M.D. Fla. 2000), where the requesting
spouse sought relief under section 6015(b) and, alternatively, under section
6015(c).

§ 15:3.2 IRS Practice & Procedure Deskbook

15–28



made a joint return for any taxable year makes the separate liability
election, the individual’s liability for any deficiency that is assessed
with respect to the return may not exceed the portion of the deficiency
properly allocable to the individual77 (see discussion of “allocation
of deficiency,” below). The election applies to all taxes under subtitle
A of the Internal Revenue Code, including the income tax and self-
employment tax.78

[A] Burden of Proof
Except as provided below (see “Individuals Eligible to Make Elec-

tion” and “Election Not Valid with Respect to Certain Deficiencies
Involving ‘Actual Knowledge’”), each individual who makes this elec-
tion has the burden of proof with respect to establishing the portion of
any deficiency allocable to that individual.79

[B] Individuals Eligible to Make Election
An individual is eligible to make this election only if (i) at the time

the election is filed, the individual is no longer married to, or is legally
separated from, the spouse with whom the individual filed the joint
return to which the election relates, or (ii) the individual was not a
member of the same household as the spouse with whom the joint
return was filed at any time during the twelve-month period ending on
the date the election is filed.80 The recently issued regulations define
the term “divorced” as a requesting spouse (that is, the spouse seeking
relief from joint liability) having a decree of divorce that is recognized
under the laws of the jurisdiction in which the requesting spouse
resides.81 These regulations also define the term “members of the
same household” and provide that spouses are considered members of
the same household if one of the spouses is temporarily absent from
the household, and the household is maintained in anticipation of the
spouse’s return. Such temporary absences include, but are not limited
to, incarceration, hospitalization, business travel, vacation travel,
military service, or education away from home. The Treasury and
IRS have interpreted “not members of the same household” as mean-
ing that the spouses live apart and are estranged. Thus, if the spouses
live apart due to a temporary absence, but the household is being
maintained in anticipation of the absent spouse’s return, then the
spouses are still considered members of the same household.

77. I.R.C. § 6015(c)(1).
78. S. REP. NO. 105-174.
79. I.R.C. §6015(c)(2);Treas.Reg. §1.6015-3(d)(3).Cf.Treas.Reg. §1.6015-3(c)(2),

discussed infra.
80. I.R.C. § 6015(c)(3)(A)(i); Treas. Reg. § 1.6015-3.
81. Treas. Reg. § 1.6015-3(b)(1).
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Consequently, where a spouse is hospitalized or incarcerated, relief
cannot be secured under section 6015(c), although relief may be
obtained under 6015(b) or (f).82

Jonson v. Commissioner83 presented an interesting twist on the
term “individual.” In Jonson, a taxpayer ’s estate sought relief under
section 6015(c) on the ground that on the date of the taxpayer ’s death,
the taxpayer was both no longer married to her husband and also
legally separated from him for the twelve-month period predating the
estate’s filing of the request for innocent spouse relief. The court
agreed that under local law the taxpayer ceased to be married by virtue
of her death, and also that the taxpayer was not a member of the
husband’s household. Still, the court refused to grant relief to the
estate:

We agree that David and Barbara’s marriage terminated upon
Barbara’s death. * * * We likewise agree that Barbara was not a
member of David’s household during the twelve-month period
preceding the filing of the § 6015(c) election. It is also true,
however, that Barbara ceased to be an individual once she had
died, so that there was no one to which § 6015(c) could apply.84

To prevent fraud, if the IRS demonstrates that assets were trans-
ferred between individuals filing a joint return as part of a fraudulent
scheme, a separate liability election is invalid and the traditional joint
and several liability rules of Code section 6013(d)(3) will apply.85

[C] Time for Election
A separate liability election for any taxable year must be made not

later than two years after the date on which the IRS has begun
collection activities with respect to the individual making the elec-
tion.86 Recently issued regulations provide further elucidation.87

82. Treas. Reg. § 1.6015-3(b)(3)(i); T.D. 9003 (July 18, 2002), Preamble,
67 Fed. Reg. 47,278, 47,281–82.

83. Jonson v. Comm’r, 353 F.3d 1181 (10th Cir. 2003), aff ’g 118 T.C. 106
(2002).

84. Id. at 1184.
85. I.R.C. § 6015(c)(3)(A)(ii).
86. I.R.C. § 6015(c)(3)(B). As to the two-year requirement under section

6015(b)(1)(E), see McGee v. Comm’r, 123 T.C. 314 (2004) and Rev. Proc.
2000- 15, § 5, discussed infra.

87. See Treas. Reg. § 1.6015-5. For further discussion of the time to request
relief, see “Time and Manner for Requesting Relief,” infra.
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[D] Election Not Valid with Respect to Certain
Deficiencies Involving “Actual Knowledge”

If the IRS demonstrates that an individual making the separate
liability election had actual knowledge, at the time the individual
signed the return, of any item giving rise to a deficiency (or portion
thereof), the election is invalid as to such deficiency (or portion).88 In
Cheshire v. Commissioner,89 the Tax Court held that the knowledge
requirement of section 6015(c)(3)(C) does not require the electing
spouse to possess knowledge of the tax consequences arising from
the item giving rise to the deficiency, or that the item reported on the
return is incorrect.90 Rather, the court held that the statute mandates
only a showing that the electing spouse actually knew of the item on
the return that gave rise to the deficiency (or portion thereof).91 The
court went on to state that

the knowledge standard for purposes of section 6015(c)(3)(C) is an
actual and clear awareness (as opposed to reason to know) of the
existence of an item which gives rise to the deficiency (or portion
thereof). In the case of omitted income (such as the situation
involved herein), the electing spouse must have an awareness of
the omitted income. Section 6015(c)(3)(C) does not require actual
knowledge on the part of the electing spouse as to whether the
entry on the return is or is not correct.92

Thus, because the wife (the one claiming innocent spouse protec-
tion) had actual knowledge of omitted retirement distribution pro-
ceeds, the fact that she thought the proceeds were not taxable, and for
this reason not stated on the return, was of no consequence. In an
interesting footnote, the court stated, “We leave to another day the
manner in which the actual knowledge standard will be applied in
erroneous deduction cases.”93

88. I.R.C. § 6015(c)(3)(C); Mitchell v. Comm’r, T.C. Memo. 2000-332; Cook v.
Comm’r, T.C. Memo. 2005-22.

89. Cheshire v. Comm’r, 115 T.C. 183 (2000), aff ’d, 282 F.3d 326 (5th Cir.),
cert. denied, 537 U.S. 92 (2002).

90. Id. at 194.
91. Id. at 194, citing Wiksell v. Comm’r, 215 F.3d 1335 (9th Cir. 2000)

(“the actual knowledge inquiry in section 6015(c)(3)(C) focuses on whether
the taxpayer had knowledge ‘of any item giving rise to a deficiency,’ not on
the tax deficiency itself”; court of appeals held that spouse demonstrated
actual knowledge of certain tax items by questioning her spouse about
them), aff ’g without published opinion T.C. Memo. 1999-32. See also
Charlton v. Comm’r, 114 T.C. 333 (2000); Mitchell v. Comm’r, T.C.
Memo. 2000-332, citing Cheshire v. Comm’r, 115 T.C. 183 (2000).

92. Cheshire, 115 T.C. at 195 (footnote omitted).
93. Id. at n.6.
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In King v. Commissioner,94 however, the Tax Court did address the
issue of an erroneous deduction case and held that it is relevant
whether the requesting spouse had actual knowledge of the factual
circumstances that made the item unallowable as a deduction. Re-
cently issued regulations adopt the holdings of Cheshire and King.
Thus, in an omission of income case, the relevant inquiry is whether
the requesting spouse had actual knowledge of the item, rather than
whether the requesting spouse had actual knowledge of the tax
consequences of the item. In an erroneous deduction case, the relevant
inquiry is whether the requesting spouse had actual knowledge of the
factual circumstances which made the item unallowable as a deduc-
tion, rather than whether the requesting spouse knew the proper tax
consequences of the item.95

Notwithstanding King and the regulations, counsel should not
despair of winning erroneous deduction cases. Consider in this regard
the recent case of Baranowicz v. Commissioner.96 In that case, a wife
successfully raised the separate liability election where the husband, a
CPA, had handled all of the family financial matters and invested in
tax shelter partnerships, claiming substantial deductions on them. In
holding that the wife was entitled to relief under the separate liability
election provisions, the court stated:

On the evidence before us, we conclude Lora [the wife who sought
relief] did not have actual knowledge of the underlying circum-
stances resulting in the disallowance of the deductions related to
the equipment leasing partnership investments. Isaac sought out
these equipment leasing partnership investments. Lora was a
homemaker, mother, and part- time student of interior decorating.
Lora was only generally familiar with the existence of the invest-
ments in the equipment leasing partnerships. Isaac invested in the
equipment leasing partnerships in his own name, and Isaac,
independently of Lora, used the information relating to those
investments in preparation of the joint income tax returns. Lora

94. King v. Comm’r, 116 T.C. 198 (2001). See also Mora v. Comm’r, 117 T.C.
279 (2001), where the court applied the King standard over IRS objections
to a limited partnership investment: “The statute makes no distinction
between active and passive investments, and we see no legal basis and no
policy reason for creating a judicial distinction. Therefore, the Shorthorn
partnership losses, which are attributable solely to intervenor ’s activities
and partnership interest, should not also be attributed to petitioner under
section 6015(c)(3)(C) merely because both petitioner and intervenor, rather
than just petitioner, lacked actual knowledge of the facts giving rise to the
disallowance of the losses.” Id. at 30.

95. Treas. Reg. § 1.6015-3(c)(2); T.D. 9003 (July 18, 2002), Preamble, 67 Fed.
Reg. 47,278, 47,282. See also discussion with respect to “Knowledge” and
the Innocent Spouse Election, supra.

96. Baranowicz v. Comm’r, T.C. Memo. 2003-274.
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relied on Isaac’s professional experience as a C.P.A. in signing the
joint income tax returns. Based on all the facts before us, we agree
with Lora and respondent that Lora did not have actual knowledge
of the underlying equipment leasing partnership transactions
giving rise to the stipulated deficiencies, and, therefore, that
Lora is entitled to relief from joint liability under section 6015(c)
for the years in issue.

Actual knowledge must be established by the evidence and is not
inferred based on indications that the electing spouse had reason to
know.97 In this regard, recently issued regulations provide that the
Service has both the burden of production and the burden of persua-
sion and must establish, by a preponderance of the evidence, that the
requesting spouse had actual knowledge of the erroneous item in order
to invalidate the election.98 That the Service establishes that the
requesting spouse had knowledge of the source of an erroneous item
is not by itself sufficient to establish actual knowledge. The regulations
provide the following examples. Assume H knew that W owned X Co.
stock, but H did not know that X Co. paid dividends toW that year. H’s
knowledge of W’s ownership in X Co. is not sufficient to establish that
H had actual knowledge of the dividend come from X Co. In addition,

97. S. REP. NO. 105-174.
98. Treas. Reg. § 1.6015-3(c)(2)(i). For a discussion of the burden of proof,

burden of production, and burden of persuasion, see chapter 6. Recent
cases that predate the regulations are nonetheless consistent with the
regulations. See, e.g., King v. Comm’r, 116 T.C. 198, 205-206 (2001)
(“Whether petitioner had the requisite knowledge is an essential fact
respondent was required to establish under section 6015(c)(3)(C). Respon-
dent failed in this regard. The Court is satisfied that petitioner ’s knowl-
edge of the activity in question was that it was an activity that she knew
was not profitable but that she hoped and expected would become profit-
able at some point. Respondent presented insufficient evidence to show
that petitioner knew that her former spouse did not have a primary
objective of making a profit with his cattle-raising activity”); Culver v.
Comm’r, 116 TC. 189, 197 (“the standard under section 6015(c) is actual
knowledge, and respondent has the burden to prove Michael’s actual
knowledge by a preponderance of the evidence. Further, respondent’s
burden of proof under section 6015(c)(3)(C) is not met by mere proof of
what a reasonably prudent person would be expected to know. . . . We do
not intend to suggest that in an appropriate case respondent’s burden to
prove actual knowledge may not be established by circumstantial
evidence.”) See also Penfield v. Comm’r, T.C. Memo. 2002-254 (in a case
pre-dating regulations, held that the IRS has burden of proof by a
preponderance of the evidence that the requesting spouse had actual
knowledge of the item giving rise to the deficiency, but not knowledge of
the tax consequences arising from item giving rise to the deficiency). See
also Brooks v. Comm’r, T.C. Memo. 2003-166 (requesting spouse found to
have actual knowledge when she prepared the tax returns, knew of the
income of her husband, and omitted the income in question).
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a requesting spouse’s actual knowledge may not be inferred when the
requesting spouse merely had reason to know of the erroneous item.
Even if H’s knowledge of W’s ownership interest in X Co. indicates a
reason to know of the dividend income, actual knowledge of such
dividend income cannot be inferred from H’s reason to know. Simi-
larly, the IRS need not establish that a requesting spouse knew of the
source of an erroneous item in order to establish that the requesting
spouse had actual knowledge of the item itself. For example, assume H
knew that W received $1,000, but he did not know the source of the
$1,000.Wand H omit the $1,000 from their joint return. H has actual
knowledge of the item giving rise to the deficiency ($1,000), and relief
is not available under section 6015(c).

To demonstrate that a requesting spouse had actual knowledge of
an erroneous item at the time the return was signed, the IRS may rely
upon all of the facts and circumstances. One factor that may be relied
upon is whether the requesting spouse made a deliberate effort to avoid
learning about the item in order to be shielded from liability. This
factor, together with all other facts and circumstances, may demon-
strate that the requesting spouse had actual knowledge of the item,
and the requesting spouse’s election would be invalid with respect to
that entire item. Another factor that may be relied upon in demon-
strating that a requesting spouse had actual knowledge of an erroneous
item is whether the requesting spouse and the nonrequesting spouse
jointly owned the property that resulted in the erroneous item. For
these purposes, a requesting spouse will not be considered to have had
an ownership interest in an item based solely on the operation of
community property law. Rather, a requesting spouse who resided in a
community property state at the time the return was signed will be
considered to have had an ownership interest in an item only if the
requesting spouse’s name appeared on the ownership documents, or
there otherwise is an indication that the requesting spouse asserted
dominion and control over the item. For example, assume H and W
live in State A, a community property sate. After their marriage, H
opens a bank account in his name. Under the operation of the
community property laws of State A,W owns half of the bank account.
However, W does not have an ownership interest in the account for
these purposes, because the account is not held in her name and there
is no other indication that she asserted dominion and control over the
item.99

The rule that the election is not valid when the electing spouse has
actual knowledge of the deficiency (or portion thereof) does not apply

99. Treas. Reg. § 1.6015-3(c)(2)(iv).
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where the spouse seeking to make the separate liability election
establishes that he or she signed the return under duress.100

[E] Liability Increased by Reason of Transfers
of Property to Avoid Tax

Special rules apply to prevent taxpayers from perpetrating a fraud
on the government. Thus, notwithstanding any other provision relat-
ing to the separate liability election, the portion of the deficiency for
which the electing spouse is liable is increased by the value of any
“disqualified asset” received from the other spouse.101 A “disqualified
asset” means any property or rights to property transferred to an
individual making the separate liability election if the principal
purpose of the transfer was the avoidance of tax or payment of
tax.102 A rebuttable presumption exists that a transfer is made for
tax avoidance purposes if the transfer was made after the date that is
one year before the date on which the first letter of proposed deficiency
that allows the taxpayer an opportunity for administrative review in
the IRS Office of Appeals is sent. The rebuttable presumption does not
apply to transfers pursuant to a decree of divorce or separate main-
tenance or a written instrument incident to such a decree. The
presumption may be rebutted by a showing that the principal purpose
of the transfer was not the avoidance of tax or the payment of tax.103

Recently issued regulations provide elucidation of these rules and
examples,104 as do recent cases.105

[F] Allocation of Deficiency
As stated at the beginning of the material dealing with the separate

liability election, if an individual who has made a joint return for any
taxable year makes the separate liability election, the individual’s
liability for any deficiency which is assessed with respect to the return
may not exceed the portion of the deficiency properly allocable to the
individual.106 In making such allocation, any item giving rise to a
deficiency on a joint return is generally allocated to individuals filing

100. I.R.C. § 6015(c)(3)(C); Treas. Reg. § 1.6013-4(d). For an excellent discus-
sion as to what constitutes duress, which is not defined in the regulations,
see In re Hinckley, 256 B.R. 814 (M.D. Fla. 2000).

101. I.R.C. § 6015(c)(4)(A).
102. I.R.C. § 6015(c)(4)(B)(i).
103. I.R.C. § 6015(c)(4)(B)(ii)(I)–(II). See chapter 3 for a discussion of the thirty-

day letter (typically, the “first letter of proposed deficiency”).
104. Treas. Reg. § 1.6015-3(c)(3), (4).
105. See, e.g., Ohrman v. Comm’r, T.C. Memo. 2003-301 (transfer of assets

pursuant to state family law to avoid payment of tax deemed disqualified
assets).

106. I.R.C. § 6015(c)(1).
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the return in the same manner as it would have been allocated if the
individuals had filed separate returns for the taxable year.107 The
following examples elucidate the preceding rules.108

Example 1. A deficiency is assessed after an IRS audit of a joint
return. The deficiency relates to income earned by the husband
that was not reported on the return. If the spouses who joined in
the return are no longer married, are legally separated, or have
lived apart for at least twelve months, either may elect limited
liability. If the wife elects, she would owe none of the deficiency.
The deficiency would be the sole responsibility of the husband
whose income gave rise to the deficiency.

Example 2. A deficiency is assessed that is attributable to $70,000
of unreported income allocable to the husband and the disallow-
ance of a $30,000 miscellaneous itemized deduction allocable to
the wife. If the spouses who joined in the return are no longer
married, are legally separated, or have lived apart for at least
twelve months, either may elect limited liability. If either the
husband or wife elect, the husband’s liability would be limited to
70% of the deficiency (if he elects) and the wife’s liability limited
to 30% (if she elects). Thus, the separate liability for the defi-
ciency is allocated between the spouses in the same proportion as
the net items taken into account in determining the deficiency.
This would be the case even if a portion of the miscellaneous
itemized deductions had been disallowed under section 7678(a)
of the Code. The election is required in order to limit liability. If
either spouse fails to elect, that spouse would be liable for the full
amount of the deficiency, unless reduced by innocent spouse
relief109 or pursuant to the grant of authority to the IRS to provide
equitable relief.110

Example 3. A married couple files a joint return with wage
income of $100,000 allocable to the wife and $30,000 of self-
employment income allocable to the husband. On examination,
a $20,000 deduction allocated to the husband is disallowed,
resulting in a deficiency of $5,600. Under the separate liability

107. I.R.C. § 6015(d)(1), (3)(A). But see I.R.C. § 6015(d)(4), which provides that
limitations that flow from filing separate returns are to be disregarded
(such as the dependent care credit, which is generally not allowed
when spouses file separate returns). See S. REP. NO. 105-174. Cf. I.R.C.
§ 6015(d)(3)(B) (where the nonelecting spouse benefits) and I.R.C.
§ 6015(d)(3)(C) (where the IRS establishes fraud of one or both indivi-
duals). For illustrations of application of the “separate return rule,” see
Charlton v. Comm’r, T.C. Memo. 2001-76; In re Shafman, 267 B.R. 709
(N.D.W.V. 2001).

108. ’98 Act, Committee Report, at 70–71.
109. See supra.
110. See supra.
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provisions, the liability is allocated in proportion to the items
giving rise to the deficiency. Since the only item giving rise to the
deficiency is allocable to the husband, and because he reported
sufficient income to offset the item of deduction, the entire
deficiency is allocated to the husband and the wife has no liability
with regard to the deficiency, regardless of the ability of the IRS to
collect the deficiency from the husband.111

Example 4. The facts are the same as in example 3, supra, except
that the joint return had shown only $15,000 (instead of
$30,000) of the self-employment income for the husband. In
such case the “income offset limitation” rule would apply.112 In
such case, the disallowed $20,000 deduction entirely offsets the
$15,000 of income of the husband, and $5,000 remains. This
remaining $5,000 of the disallowed deduction is therefore divided
in proportion of the amount of income offset for each spouse. In
this example, the husband is liable for three-fourths of the
deficiency ($4,200), and the wife is liable for the remaining
one-fourth ($1,400).

Example 5. On examination a deficiency of $10,000 ($2,800) of
self- employment tax and $7,200 of income tax) is determined to
be attributable to $20,000 of unreported self-employment income
of the husband and a disallowed itemized deduction of $5,000
allocable to the wife. Where a deficiency is attributable to the
disallowance of a credit, or to any tax other than regular or
alternative minimum tax, the portion of the deficiency attribu-
table to such credit or other tax is considered first. Thus, the
$2,800 of deficient self-employment taxes is first allocated to the
husband, and the remaining $7,200 of income tax deficiency is
allocated 80% to the husband and 20% to the wife.

Recently issued regulations provide additional elucidation on the
allocation of the deficiency. As to the burden of proof for allocation, the
regulations provide that a requesting spouse seeking to allocate
liability under section 6015(c) has the burden of proof to establish
the proper allocation of items.113 As to the allocation itself, the
regulations provide a mathematical formula for the general allocation
method, with exceptions to the general method (for example, alter-
native minimum tax, accuracy-related penalties, etc.).114 In Estate of
Capehart v. Commissioner,114.1 the Tax Court upheld the validity of

111. ’98 Act, Committee Report, at 71 (emphasis added).
112. Id.
113. Treas. Reg. § 1.6015-3(d)(3); T.D. 9003 (July 18, 2002); Preamble, 67 Fed.

Reg. 47,278, 47,283.
114. Treas. Reg. § 1.6015-3(d)(4).
114.1. Estate of Capehart v. Comm’r, 125 T.C. 211 (2005).
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the regulations dealing with the proportionate allocation method. In
so doing, the court summarized the applicable code and regulation
provisions:

Generally the portion of the deficiency on a joint return allocated
to an individual is the amount that bears the same ratio to the
deficiency as the net amount of items taken into account in
computing the deficiency and allocable to the individual under
section 6015(d)(3) bears to the net amount of all items taken into
account in computing the deficiency. Sec. 6015(d)(1). Section 6015
(d)(3)(A) provides that items giving rise to a deficiency on a joint
return (erroneous items) shall be allocated to each spouse as
though each had filed a separate return for the taxable year; i.e.,
an erroneous item is allocated to the spouse to whom the
erroneous item is attributed. The requesting spouse is liable
only for his/her proportionate share of the deficiency; i.e., the
amount that bears the same ratio to the deficiency as the net
amount of erroneous items allocable to the electing spouse bears
to the net amount of all erroneous items. Sec. 6015(d)(1), (3)(A);
sec. 1.6015-3(d)(4)(A), Income Tax Regs.114.2

§ 15:3.3 Tax Court Review

The Taxpayer Bill of Rights 3 has also expanded the jurisdiction of
the Tax Court with respect to the new innocent spouse and separate
liability elections.115

114.2. Id. at 215.
115. I.R.C. § 6015(e), as added by the ’98 Act. But note that a requesting spouse

seeking relief under section 66(c) (Treatment of Community Property)
cannot file a “stand alone” Tax Court petition, as one may do under
section 6015. See Bernal v. Comm’r, 120 T.C. 102 (2003), where the court
explained (in its syllabus):

[Petitioner-Requesting Spouse] filed individual Federal income tax
returns as married, filing separate, for the taxable years 1993, 1994,
1995, and 1996. During these years, P was married and was
domiciled in California, a community property State. R [Respon-
dent-IRS] issued notices of deficiency for the years involved, and a
timely petition was not filed. P later made a request for relief from
tax on community property income pursuant to sec. 66(c), I.R.C.
R issued a notice of determination denying the request for relief.
P filed a petition seeking review of R’s determination. R moved to
dismiss for lack of jurisdiction.

Held: Unlike sec. 6015(e), I.R.C., sec. 66, I.R.C. (Treatment of
Community Property Income), does not provide for jurisdiction
permitting a taxpayer to file a “stand alone” petition in response to
a denial of a request for relief made pursuant to sec. 66(c), I.R.C.
Since we are without jurisdiction to review the denial of the request
for relief herein, and P did not file a timely petition in response to
the notices of deficiency, we shall grant R’s motion to dismiss and
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While a fuller discussion of the Tax Court’s jurisdiction is found
elsewhere in this text, brief mention will be made here of the recent
changes with respect to so-called stand-alone petitions seeking relief
under Code section 6015(e)(1).

In Ewing v. Commissioner,116 it was held that the Tax Court has
jurisdiction to hear the petition of a requesting spouse seeking relief
equitable under section 6015(f) where the Service has not asserted a
deficiency (as in the case where taxpayers file an amended return
showing additional tax due). The Ninth Circuit reversed, however,
holding that the Tax Court does not have jurisdiction under a section
6015(f) stand-alone proceeding.116.1 The Eighth Circuit subsequently
adopted the Ninth Circuit’s position in Bartman v. Commissioner.116.2

Further, the Second Circuit questioned the Tax Court’s Ewing decision
in Maier v. Commissioner.116.3 Finally, the Tax Court itself reconsid-
ered its Ewing decision in Billings v. Commissioner,116.4 holding that
section 6015(e) does not give the court jurisdiction in stand-alone
petitions.

Effective for liabilities existing on or after the date of enactment,
December 20, 2006,116.5 the Tax Court has jurisdiction under section
6015(e)(1) to hear stand-alone petitions seeking equitable relief under
section 6015(f) only.116.6 Nonetheless, for tax liabilities that were paid

strike so much of the petition as seeks review of the denial of the
request for relief made pursuant to sec. 66(c), I.R.C.

Id. at 102. See also Action on Decision, CC-2002-05 (Re Beck v. Comm’r,
T.C. Memo. 2001-198), where the Service held that it will no longer
contest the Tax Court’s jurisdiction to review a request for relief under
section 66(c) in a proceeding where the court already has jurisdiction. For a
fuller discussion of the Tax Court’s jurisdiction in innocent spouse claims
for relief, see chapter 6.

116. Ewing v. Comm’r, 118 T.C. 494 (2002).
116.1. Comm’r v. Ewing, 439 F.3d 1009 (9th Cir. 2006).
116.2. Bartman v. Comm’r, 446 F.3d 785 (8th Cir. 2006).
116.3. Maier v. Comm’r, 360 F.3d 361 (2d Cir. 2002).
116.4. Billings v. Comm’r, 127 T.C. 7 (2006). See also Toppi v. Comm’r, T.C.

Memo. 2006-182; Alioto v. Comm’r, T.C. Memo. 2006-199; Meade v.
Comm’r, T.C. Memo. 2006-209; Starbuck v. Comm’r, T.C. Memo.
2006-210; Schlachter v. Comm’r, T.C. Memo. 2006-244.

116.5. Tax Relief and Health Care Act of 2006, Pub. L. No. 109-432, § 408(c).
116.6. I.R.C. § 6015(e)(1) as amended by the Tax Relief and Health Care Act of

2006, Pub. L. No. 109-432, § 408(a) (“In the case of an individual against
whom a deficiency has been asserted and who elects to have subsection (b)
or (c) apply, or in the case of an individual who requests equitable relief
under subsection (f)—”) (emphasis added). Note that the earliest time to
file such a petition now is “(I) the date the Secretary mails, by certified or
registered mail to the taxpayer ’s last known address, notice of the
Secretary ’s final determination of relief available to the individual, or (II)
the date which is 6 months after the date such election is filed or request is

Innocent Spouse § 15:3.3

15–39(Shafiroff, Rel. #18, 8/07)



before the date of enactment, the Tax Court does not have jurisdiction
with respect to stand-alone petitions seeking section 6015(f) relief.116.7

§ 15:3.4 Equitable Relief: Revenue Procedure 2000-15
(Requests Before November 1, 2003)

There may well be situations where a spouse is not legally entitled
to make the innocent spouse or separate liability election. None-
theless, the Code provides that under procedures to be prescribed by
the IRS,117 if, taking into account all the facts and circumstances, it is
inequitable to hold the individual liable for any unpaid tax or defi-
ciency (or any portion of either), and relief is not available to that
individual under Code section 6015(b) (innocent spouse election) or
6015(c) (separate liability election), the IRS may nevertheless relieve

made with the Secretary.” I.R.C. § 6015(e)(1)(A)(i)(II), as amended by the
Tax Relief and Health Care Act of 2006, Pub. L. No. 109-432, § 408(b)(1)
(emphasis added). For impact on collection, see “Types of Relief Requested
and Impact on Collection,” infra.

116.7. Brock v. Comm’r, T.C. Memo. 2007-41. “We held in Billings v. Commis-
sioner, supra, that we lack jurisdiction under section 6015(e)(1) prior to its
amendment by the Act to review a determination by the Commissioner
denying relief under section 6015(f) where a deficiency has not been
asserted. The Court is bound by the holding in Billings and declines any
invitation by petitioner to revisit and overrule that holding. [¶] We
conclude that we do not have jurisdiction over the instant case. That is
because the parties agree that the respective liabilities for tax for the
taxable years 1997, 2000, and 2003 did not remain unpaid as of December
20, 2006, the date of the enactment of the Act.” Id.

117. The IRS indeed has issued guidance for taxpayers seeking equitable relief
from liability under I.R.C. §§ 6015(f), or 66(c). See Rev. Proc. 2000-15,
2000-1 C.B. 447, modifying and superseding I.R.S. Notice 98-61, 1998-51
I.R.B.13, and I.R.S. Notice 99-29, 1999-21 I.R.B. 8. Rev. Proc. 2003-61,
2003-32 I.R.B. 296 superseded Rev. Proc. 2000-15 for requests for relief
under section 6015(f) pending on November 1, 2003, for which no
preliminary determination letter had been issued as of November 1,
2003, and for requests for relief filed on or after November 1, 2003. See
Ewing v. Comm’r, 122 T.C. No. 2 (204). For a summary of the provisions
of Rev. Proc. 2000-15 and Rev. Proc. 2003-61, see infra. Regulations
relating to equitable relief have recently been issued. See Treas. Reg.
§ 1.6015-4, T.D. 9003 (July 18, 2002). These regulations are quite short
and simply incorporate by reference Rev. Proc. 2000-15.
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that individual of liability.118 These procedures have been published
under Revenue Procedure 2000-15.119

Further, the IRS is also authorized to allocate items differently from
the methods discussed in Code section 6015(d)(3).120

Additionally, regulations are to be issued that give a joint filer notice
of, and an opportunity to participate in, any administrative proceeding
with respect to the other joint filer ’s separate liability election.121

[A] Eligibility to Be Considered for Equitable Relief:
Threshold Conditions

All the following threshold conditions must be satisfied before the
Service will consider a request for equitable relief under section 6015
(f).121.1 In addition, with the exception of conditions (1) and (2), all of
the following threshold conditions must be satisfied before the Service
will consider a claim for equitable relief under section 66(c). The
threshold conditions are as follows:122

(1) The requesting spouse filed a joint return for the taxable year
for which relief is sought;123

(2) Relief is not available to the requesting spouse under section
6015(b) or 6015(c);124

118. I.R.C. § 6015(f), as added by the ’98 Act. See also I.R.C. § 66(c), as
amended by the ’98 Act, § 3201(b), regarding relief given to spouses who
file separate returns in community property states. For a discussion of
Code section 66, see discussion under “Innocent Spouse Relief: Pre-
Taxpayer Bill of Rights 3,” supra. See also Hegg v. Comm’r, 361 Idaho
61 (2001), discussed supra.

119. Rev. Proc. 2000-15, 2000-1 C.B. 447, modifying and superseding I.R.S.
Notice 98-61, 1998-51 I.R.B.13, and I.R.S. Notice 99-29, 1999-21 I.R.B.
8. For discussion, see infra.

120. I.R.C. § 6015(g)(1), as added by the ’98 Act, and subsequently redesignated
as § 6015(h)(1), by the Consolidated Appropriations Act of 2000, Pub. L.
No. 106- 554, § 1(a)(7), which enacted into law section 313(a)(2)(B) of H.R.
5662.

121. I.R.C. § 6015(g)(2), as added by the ’98 Act, and subsequently redesignated
as § 6015(h)(2) by the Consolidated Appropriations Act of 2000, Pub. L.
No. 106- 554 § 1(a)(7), which enacted into law section 313(a)(2)(B) of H.R.
5662. Regulations indeed have been issued to give the nonrequesting
spouse notice and an opportunity to participate in administrative proceed-
ings. Treas. Reg. § 1.6015-6. For discussion, see infra. These provisions in
the regulations regarding notice and an opportunity to be heard by the non-
requesting spouse also now apply where the request for relief is based on
equity under section 6015(f). I.R.C. § 6015(h)(2), as amended by the Tax
Relief and Health Care Act of 2006, Pub. L. No. 109-432, § 408(b)(7).

121.1. Van Arsdakeb v. Comm’r, T.C. Memo 2007-48.
122. Rev. Proc. 2000-15, supra, § 4.01.
123. Rev. Proc. 2000-15, supra, § 4.01(1).
124. Rev. Proc. 2000-15, supra, § 4.01(2).
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(3) The requesting spouse applies for relief no later than two years
after the date of the Service’s first collection activity after July
22, 1998, with respect to the requesting spouse;125

(4) The liability remains unpaid, except that a requesting spouse
is eligible to be considered for relief in the form of a refund of
liabilities for: (a) amounts paid on or after July 22, 1998, and
on or before April 15, 1999; and (b) installment payments,
made after July 22, 1998, pursuant to an installment agree-
ment entered into with the Service and with respect to which
an individual is not in default, that are made after the claim
for relief is requested;126

(5) No assets were transferred between the spouses filing the joint
return as part of a fraudulent scheme by such spouses;127

(6) There were no disqualified assets transferred to the requesting
spouse by the nonrequesting spouse. If there were disqualified
assets transferred to the requesting spouse by the nonrequest-
ing spouse, relief will be available only to the extent that the
liability exceeds the value of such disqualified assets. For this
purpose, the term “disqualified asset” has the meaning given
such term by section 6015(c)(4)(B);128 and

(7) The requesting spouse did not file the return with fraudulent
intent.129

A requesting spouse satisfying all the applicable threshold condi-
tions set forth above may be relieved of all or part of the liability under
sections 6015(f) or 66(c), if, taking into account all the facts and
circumstances, the Service determines that it would be inequitable to
hold the requesting spouse liable for such liability.130

125. Rev. Proc. 2000-15, supra, § 4.01(3).
126. Rev. Proc. 2000-15, supra, § 4.01(4). Cf. Dalton v. Comm’r, T.C. Memo.

2002-288 (no relief granted for taxpayer whose liability was paid in full
before the effective date of section 6015.

127. Rev. Proc. 2000-15, supra, § 4.01(5). See e.g. Ohrman v. Comm’r, T.C.
Memo. 2003-301 (equitable relief barred for not satisfying threshold
questions).

128. Rev. Proc. 2000-15, supra, § 4.01(6). See, e.g., Mansour v. Comm’r, T.C.
Memo. 2004-190.

129. Rev. Proc. 2000-15, supra, § 4.01(7).
130. Rev. Proc. 2000-15, supra, § 4.01.
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[B] Circumstances Under Which Equitable Relief Under
Section 6015(f) Will Ordinarily Be Granted

Equitable relief will ordinarily be granted under Code section 6015(f)
under the following circumstances:131

(1) In cases where a liability reported on a joint return is unpaid,
equitable relief under section 6015(f) will ordinarily be granted
(subject to the limitations of paragraph (2) below) in cases
where all of the following elements are satisfied:132

(a) At the time relief requested, the requesting spouse is no
longer married to, or is legally separated from, the
nonrequesting spouse, or has not been a member of the
same household as the nonrequesting spouse at any time
during the twelve-month period ending on the date relief
was requested;133

(b) At the time the return was signed, the requesting spouse
had no knowledge or reason to know that the tax would
not be paid. The requesting spouse must establish that it
was reasonable for the requesting spouse to believe that
the nonrequesting spouse would pay the reported liabi-
lity. If a requesting spouse would otherwise qualify for
relief under this section, except for the fact that the
requesting spouse had no knowledge or reason to know
of only a portion of the unpaid liability, then the request-
ing spouse may be granted relief only to the extent that
the liability is attributable to such portion;134 and

131. Rev. Proc. 2000-15, supra, § 4.02.
132. Rev. Proc. 2000-15, supra, § 4.02(1).
133. Rev. Proc. 2000-15, supra, § 4.02(1)(a).
134. Rev. Proc. 2000-15, supra, § 4.02(1)(b). See, e.g., Wiest v. Comm’r, T.C.

Memo. 2003-91 (requesting spouse had no knowledge to know when the
nonrequesting spouse engaged in a pattern of deception). See also Morello
v. Comm’r, T.C. Memo. 2004-181, where the court, in applying section
4.02(1)(b), stated:

In order to satisfy the knowledge or reason to know element of Rev.
Proc. 2000-15, sec. 4.02, 2000-1 C.B. at 448, petitioner must
establish that it was reasonable for her to believe that Mazzilli
would pay the amounts shown as due on the joint returns for 1992
through 1995 at the times that she signed them. Petitioner cannot
rely on her lack of awareness of the amounts shown as due on these
returns to establish that it was reasonable for her to believe that
Mazzilli would pay these amounts. By signing the joint returns for
1992 through 1995, petitioner is charged with constructive knowl-
edge of, inter alia, the amounts shown as due on those returns.
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(c) The requesting spouse will suffer economic hardship if
relief is not granted. For purposes of this section, the
determination of whether a requesting spouse will suffer
economic hardship will be based on rules similar to those

Hayman v. Commissioner, 992 F.2d 1256, 1262 (2d Cir. 1993), aff ’g
T.C. Memo. 1992- 228; see also Park v. Commissioner, 25 F.3d
1289, 1299 (5th Cir. 1994), aff ’g T.C. Memo. 1993-252. Further-
more, petitioner ’s unquestioning reliance on Mazzilli to handle the
preparation and filing of the joint returns for 1992 through 1995
does not establish that it was reasonable for her to believe that
Mazzilli would pay the amounts shown as due on these returns at
the times that she signed them. Taxpayers have a duty to file timely
and accurate returns and to pay the amounts shown as due on those
returns. See generally secs. 6001, 6011(a), 6012(a)(1), 6072(a),
6151(a). We have consistently applied the principle that the provi-
sions providing relief from joint and several liability are “designed to
protect the innocent, not the intentionally ignorant”. Dickey v.
Commissioner, T.C. Memo.1985-478; see, e.g., Demirjian v. Com-
missioner, T.C. Memo. 2004-22; Feldman v. Commissioner, T.C.
Memo. 2003- 201; Taylor v. Commissioner, T.C. Memo. 1997-513;
Barnhill v. Commissioner, T.C. Memo. 1996-97; Shannon v. Com-
missioner, T.C. Memo. 1991- 207; Berry v. Commissioner, T.C.
Memo. 1990-396, aff ’d without published opinion 935 F.2d 1280
(3d Cir. 1991); Cohen v. Commissioner, T.C. Memo. 1987-537.

For further elucidation on the knowledge or reason to know requirement,
see Motsko v. Comm’r, T.C. Memo. 2006-17:

We find that Motsko [the spouse requesting equitable relief] did not
actually know in 1995 (when he signed the 1993 return) that the
tax would not be paid, but we do find he had reason to believe it
wouldn’t be. Motsko is right to say his wife had paid all of their
reported taxes in the past, but by 1995 he knew that their returns
for several years were being audited. He also knew that he was
signing the 1993 return more than a year late. This was enough to
trigger his “duty of inquiry,” because a reasonable person in his
position would have gotten suspicious that Manns [the non-re-
questing spouse] was no longer behaving as expected. See Feldman
v. Commissioner, T.C. Memo.2003-201, affd. 152 Fed. Appx. 622
(9th Cir.2005) (knowledge of an ex-spouse’s deteriorating mental
condition should have caused the taxpayer to inquire into whether
his ex-spouse had paid their taxes). Instead of taking a closer look at
what was going on, however, Motsko continued to have nothing to
do with the finances. This was not reasonable.

By the time he signed the 1996 return, we find that he actually
knew that the tax would not be paid. Manns had already been
indicted on 13 counts of tax evasion and pleaded guilty to 5 of them.
He knew that she was on her way to jail, and he testified that she
had told him that there was nothing that she could do about the
taxes due on the 1996 return until after she was released. See
Kleinman v. Commissioner, T.C. Memo. 1994-19 (wife charged
with knowledge after husband indicted).
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provided in section 301.6343-1(b)(4) of the Regulations
on Procedure and Administration.135

135. Rev. Proc. 2000-15, supra, § 4.02(1)(c). The regulations referred to in the
text state:

In determining a reasonable amount for basic living expenses the
director will consider any information provided by the taxpayer
including—
(A) The taxpayer ’s age, employment status and history, ability to

earn, number of dependents, and status as a dependent of some-
one else;

(B) The amount reasonably necessary for food, clothing, housing
(including utilities, home-owner insurance, home-owner dues,
and the like), medical expenses (including health insurance),
transportation, current tax payments (including federal, state,
and local), alimony, child support, or other court-ordered pay-
ments, and expenses necessary to the taxpayer ’s production of
income (such as dues for a trade union or professional organiza-
tion, or child care payments which allow the taxpayer to be
gainfully employed);

(C) The cost of living in the geographic area in which the taxpayer
resides;

(D) The amount of property exempt from levy which is available to
pay the taxpayer ’s expenses;

(E) Any extraordinary circumstances such as special education ex-
penses, a medical catastrophe, or natural disaster; and

(F) Any other factor that the taxpayer claims bears on economic
hardship and brings to the attention of the [Internal Revenue
Service].

Treas. Reg. § 301.6343-1(b)(4). See, e.g., Mellen v. Comm’r, T.C. Memo.
2002-280 (“self-serving summaries of expenses” failed to establish living
expenses under regulations). See also Keitz v. Comm’r, T.C. Memo.
2004-74:

3. Petitioner Will Suffer Economic Hardship
Respondent contends that petitioner failed to show that she

would suffer economic hardship if relief were denied. In determin-
ing whether a requesting spouse will suffer economic hardship if the
relief is not granted, Rev. Proc. 2000-15, supra, looks to section
301.6343-1(b)(4), Proced. & Admin. Regs., for guidance. Rev. Proc.
2000-15, sec. 4.02(1)(c). Economic hardship is present if satisfac-
tion of the tax liability in whole or in part will cause the taxpayer to
be unable to pay her reasonable basic living expenses. Sec.
301.6343-1(b)(4), Proced. & Admin. Regs.
In 2000, petitioner earned $25,689 and received approximately
$1,600 per month from Mr. Keitz for alimony and child support
for three minor children. Petitioner had monthly expenses of
$2,821, after which she had $920 per month remaining. Petitioner
did not present any other evidence regarding any additional claimed
expenses. Petitioner has failed to establish that she will suffer
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(2) Relief is subject to the following limitations:136

(a) If the return is or has been adjusted to reflect an under-
statement of tax, relief will be available only to the extent
of the liability shown on the return prior to any such
adjustment;137 and

(b) Relief will only be available to the extent that the unpaid
liability is allocable to the nonrequesting spouse.138

[C] Factors for Determining Whether to Grant Equitable
Relief Under Section 66(c) or 6015(f)

The rules discussed here apply to requesting spouses who filed
separate returns in community property states, request relief under

economic hardship if equitable relief is not granted. The Court
concludes that petitioner has not satisfied this element. Accord-
ingly, the Court concludes that petitioner fails to qualify for relief
under Rev. Proc. 2000-15, sec. 4.02.

The requesting spouse has the burden of establishing economic hardship.
See Monsour v. Comm’r, T.C. Memo. 2004-190:

Petitioner presented no evidence as to the nature or the amounts of
the bills that she claims she will be unable to pay if she is not
granted relief in this case. On the record before us, we find that
petitioner has failed to carry her burden of establishing that the
expenses claimed by petitioner (i.e., expenses for bills) qualify as basic
living expenses within the meaning of section 301.6343-1(b)(4),
Proced. & Admin. Regs. Assuming arguendo that the bills claimed
by petitioner qualify as basic living expenses under that section, on
the instant record, we find that petitioner has failed to carry her
burden of establishing that the amounts of her claimed bills are
reasonable. Assuming arguendo that the amount of the bills claimed
by petitioner qualify as a reasonable amount for basic living expenses,
we have found that Mr. Monsour, and not petitioner, signed the
checks to pay at least certain of the bills relating to the residence of
petitioner andMr. Monsour. [Footnote omitted.] On the record before
us, we find that petitioner has failed to carry her burden of establish-
ing that she will suffer an economic hardship if the Court were to
deny her relief under section 6015(f). On that record, we further find
that petitioner has failed to carry her burden of establishing that the
economic hardship positive factor set forth in section 4.03(1)(b) of
Revenue Procedure 2000-15 is present in this case.

136. Rev. Proc. 2000-15, supra, § 4.02(2).
137. Rev. Proc. 2000-15, supra, § 4.02(2)(a).
138. Rev. Proc. 2000-15, supra, § 4.02(2)(b).
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section 66(c), and satisfy the applicable threshold conditions stated
earlier.139 The rules in this section also apply to requesting spouses
who filed joint returns and satisfy the threshold conditions,140 but do
not qualify for relief under the circumstances under which equitable
relief under section 6015(f) will ordinarily be granted.141 The Service
may grant equitable relief under section 6015(f) or 66(c), if, taking into
account all the facts and circumstances, it is inequitable to hold the
requesting spouse liable for all or part of the unpaid liability or
deficiency.142

The following is a partial list of the positive and negative factors
that will be taken into account in determining whether to grant full or
partial equitable relief under section 6015(f) or 66(c). No single factor
will be determinative of whether equitable relief will or will not be
granted in any particular case. Rather, all factors will be considered and
weighed appropriately. The list is not intended to be exhaustive.143

139. See Rev. Proc. 2000-15, supra, § 4.03, referring to § 4.01, supra.
140. Id. For a discussion of threshold conditions, see discussion in text, supra.
141. See Rev. Proc. 2000-15, supra, § 4.03, referring to § 4.02, supra.
142. Rev. Proc. 2000-15, supra, § 4.03.
143. Id. For an overview of section 4.03 and an overall application of the

relevant elements, see Motsko v. Comm’r, T.C. Memo. 2006-17; Van
Arsdalen v. Comm’r, T.S. Memo. 2007-48; Albin v. Comm’r, T.C.
Memo. 2004-230; Rosenthal v. Comm’r, T.C. Memo. 2004-89. See also
Foor v. Comm’r, T.C. Memo. 2004-54:

Although a requesting spouse is not entitled to relief under Rev.
Proc. 2000-15, sec. 4.02, for unpaid taxes attributable to her, this
does not foreclose her eligibility for equitable relief. Rev. Proc. 2000-
15, sec. 4.03, applies to requesting spouses who satisfy the thresh-
old conditions of Rev. Proc. 2000-15, sec. 4.01, but do not qualify
for relief under Rev. Proc. 2000-15, sec. 4.02. See Wash. v. Comm’r,
supra at 151; Collier v. Comm’r, T.C. Memo. 2002-144. Addition-
ally, Rev. Proc. 2000-15, sec. 4.03(2)(a), 2000-1 C.B. at 449,
provides that whether an unpaid liability is attributable to the
requesting spouse is a factor to consider. Thus, Mr. Petroff ’s [the
revenue agent] testimony indicates that he may have incorrectly
applied the revenue procedure in this case. [At this point, the court
inserted a footnote, which reads: “Rev. Proc. 2003-61, 2003-32
I.R.B. 296, which supersedes Rev. Proc. 2000-15, 2000-1 C.B. 447,
effective for requests for relief filed on or after Nov. 1, 2003, added an
additional threshold condition for relief, subject to certain exceptions,
that the income tax liability from which the requesting spouse seeks
relief must be attributable to an item of the nonrequesting spouse.
Rev. Proc. 2003-61, supra, does not apply in this case because
petitioner ’s request for relief was filed before the effective date.”]
Mr. Petroff ’s testimony and workpapers indicate that a significant
reason for denying relief was his determination that the underpay-
ments were not solely attributable to Mr. Foor.
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(1) Factors weighing in favor of relief. The factors weighing in
favor of relief include, but are not limited to, the following:144

(a) Marital status. The requesting spouse is separated
(whether legally separated or living apart) or divorced
from the nonrequesting spouse.145

(b) Economic hardship. The requesting spouse would suffer
economic hardship if relief from the liability is not
granted.146

(c) Abuse. The requesting spouse was abused by the non-
requesting spouse, but such abuse did not amount to
duress.147

144. Rev. Proc. 2000-15, supra, § 4.03(1).
145. Rev. Proc. 2000-15, supra, § 4.03(1)(a).
146. Rev. Proc. 2000-15, supra, § 4.03(1)(b). Economic hardship will be based

on rules similar to those provided in Rev. Proc. 2000-15, § 4.02(1)(c), that
is, Treas. Reg. § 301.6343-1(b)(4). See supra. For an application of these
regulations and a finding of economic hardship, see Wash. v. Comm’r, 120
T.C. 137 (2003):

Petitioner received no assets upon the dissolution of her marriage.
She does not own a house, does not take any vacations, and
although she possesses an automobile, she does not own it. The
IRS lien for the tax liability harms petitioner ’s credit rating and
limits her ability to obtain a loan.
Petitioner receives no spousal or child support from her former
husband. To the contrary, she is the sole provider for her two
children. Petitioner ’s wages are her only source of income and
provide a near poverty level existence for her and her two children.
Respondent’s levy against petitioner ’s wages, had it not been
released, would have resulted in her receiving approximately $240
biweekly to support herself and her two children. A monthly
income of $480 is substantially below the poverty level for a family
of three and is insufficient to pay rent and other basic living
expenses for petitioner and her two children.
Based on the record before us and petitioner ’s credible testimony,
we are persuaded that petitioner will suffer great economic hardship
if she is not relieved of the liability.

Id. at 149–50 (footnote omitted). For a generous view of economic hard-
ship, see Ewing v. Comm’r, 122 T.C. No. 2 (2004) (taxpayer would suffer
financial hardship if required to use her savings or to borrow against the
equity in her house). On the other hand, where the taxpayer ’s sole basis for
relief was that she was unemployed at the time she filed for innocent
spouse relief and had no assets or other resources to pay the tax liability,
but was employed at the time of trial, it was held that the taxpayer is not
entitled to relief under section 6015(f). Wallace v. Comm’r, T.C. Memo.
2003-330.

147. Rev. Proc. 2000-15, supra, § 4.03(1)(c). Duress is to be distinguished from
abuse. See Treas. Reg. §§ 1.6013-4(d) for duress, and 1.6015-3(c)(2)(iv) for
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(d) No knowledge or reason to know. In the case of a liability
that was properly reported but not paid, the requesting
spouse did not know and had no reason to know that the
liability would not be paid. In the case of a liability that
arose from a deficiency, the requesting spouse did not
know and had no reason to know of the items giving rise
to the deficiency.148

(e) Nonrequesting spouse’s legal obligation. The nonre-
questing spouse has a legal obligation pursuant to a
divorce decree or agreement to pay the outstanding
liability.149 This will not be a factor weighing in favor
of relief if the requesting spouse knew or had reason to
know, at the time the divorce decree or agreement was
entered into, that the nonrequesting spouse would not
pay the liability.150

(f) Attributable to nonrequesting spouse. The liability for
which relief is sought is solely attributable to the non-
requesting spouse.151

(2) Factors weighing against relief. The factors weighing against
relief include, but are not limited to, the following:152

abuse. See also In re Hinckley, 256 B.R. 814 (M.D. Fla. 2000). In Price v.
Comm’r, T.C. Memo. 2003-226, it was held that duress, as defined under
local law, is “when one by the unlawful act of another is induced to make a
contract or perform some act under circumstances which deprive him of
the exercise of free will.” Allegations that taxpayer was “afraid of the
consequences of defying a court order” does not constitute duress under
state law. See also Ziegler v. Comm’r, T.C. Memo. 2003-282 (“Although
petitioner testified that her husband was an alcoholic and was verbally and
emotionally abusive, respondent points out that, at the time petitioner
discovered that her income had been omitted on the joint return, she was
already separated from her husband”).

148. Rev. Proc. 2000-15, supra, § 4.03(1)(d). See, e.g., Demirjian v. Comm’r,
T.C. Memo. 2004-22 (taxpayer failed to fulfill duty of inquiry and charged
with constructive knowledge).

149. Rev. Proc. 2000-15, supra, § 4.03(1)(e). Where the divorce decree did not
establish whose obligation it was to pay the disputed tax liability—the
requesting spouse’s or the nonrequesting spouse’s—this factor does not
weigh against the requesting spouse. Washington v. Comm’r, 120 T.C.
137, 148 (2003).

150. Id.
151. Rev. Proc. 2000-15, supra, § 4.03(1)(f).
152. Rev. Proc. 2000-15, supra, § 4.03(2). Lack of spousal abuse is not a factor

listed in § 4.03(2) that weighs against granting equitable relief. An absence
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(a) Attributable to the requesting spouse. The unpaid liabi-
lity or item giving rise to the deficiency is attributable to
the requesting spouse.153

(b) Knowledge, or reason to know. A requesting spouse knew
or had reason to know of the item giving rise to a
deficiency or that the reported liability would be unpaid
at the time the return was signed.154 This is an extremely
strong factor weighing against relief. Nonetheless, when
the factors in favor of equitable relief are unusually
strong, it may be appropriate to grant relief under section
6015(f) in limited situations where a requesting spouse
knew or had reason to know that the liability would not
be paid, and in very limited situations where the request-
ing spouse knew or had reason to know of an item giving
rise to a deficiency.155

(c) Significant benefit. The requesting spouse has signifi-
cantly benefited (beyond normal support) from the un-
paid liability or items giving rise to the deficiency.156

of spousal abuse, therefore, is a neutral factor. Wash. v. Comm’r, 120 T.C.
137, 149 (2003). For an overview of section 4.03(2) and an overall
application of the relevant elements, see Sjodin v. Comm’r, T.C. Memo.
2004-205; Vuxta v. Comm’r, T.C. Memo. 2004-84.

153. Rev. Proc. 2000-15, supra, § 4.03(2)(a).
154. Rev. Proc. 2000-15, supra, § 4.03(2)(b). See, e.g., Orsino v. Comm’r, T.C.

Memo. 2003-174 (requesting spouse knew of omitted income from
compensation and 401(k) plan withdrawal); Feldman v. Comm’r, T.C.
Memo. 2003-201 (requesting spouse’s choice to not handle family finan-
cial affairs “does not relieve petitioner of the duty to investigate blatant
factual inconsistencies”).

155. Id. See, e.g., Washington v. Comm’r, 120 T.C. 137, 151 (2003) (“even if
petitioner knew or had reason to know that the reported liability would not
be paid, on the basis of all the facts and circumstances of this case, we find
that compelling reasons existed for respondent to grant petitioner
equitable relief”).

156. Rev. Proc. 2000-15, supra, § 4.03(2)(c). See Treas. Reg. § 1.6013-5(b). Cf.
Washington, 120 T.C. at 151–52:

Petitioner did not significantly benefit, either during or after the
marriage, from the unpaid 1989 tax liability. During the marriage,
petitioner did not receive expensive jewelry, drive a luxurious car,
wear designer clothes, take expensive vacations, or even own a
home. Petitioner received no assets from the dissolution of the
marriage. Moreover, since the divorce, she has received no spousal
or child support. Petitioner rents a small house, drives an auto-
mobile that she does not own, and does not take vacations.
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(d) Lack of economic hardship. The requesting spouse will
not experience economic hardship if relief from the
liability is not granted.157

(e) Noncompliance with federal income tax laws. The re-
questing spouse has not made a good faith effort to
comply with federal income tax laws in the tax years
following the tax year or years to which the request for
relief relates.158

(f) Requesting spouse’s legal obligation. The requesting
spouse has a legal obligation pursuant to a divorce decree
or agreement to pay the liability.159

[D] Procedures to Request Relief Under
Section 6115(f) or 66(c)

A requesting spouse seeking equitable relief under section 6015(f) or
66(c) must file Form 8857, “Request for Innocent Spouse Relief (and
Separation of Liability, and Equitable Relief),” or other similar state-
ment signed under penalties of perjury, within two years of the first
collection activity against the requesting spouse. If a requesting spouse
has already filed an application for relief under section 6015(b) or 6015
(c), the Service will consider whether equitable relief under section
6015(f) is appropriate for the portion of the liability for which relief
under section 6015(b) or 6015(c) is not available. A subsequent filing
of a request for equitable relief under section 6015(f) is not
necessary.160

In McGee v. Commissioner,160.1 the Tax Court had to decide what
the term, “2 years after the Secretary has begun collection activities”

157. Rev. Proc. 2000-15, supra, § 4.03(2)(d), referring to Rev. Proc. 2000-15,
§ 4.02(1)(c), which states that economic hardship will be based on rules
similar to those provided Treas. Reg. § 301.6343-1(b)(4). See, e.g., Mellen
v. Comm’r, T.C. Memo. 2002-280 (no economic hardship where request-
ing spouse failed to persuade court “that she would not be able to pay a
reasonable amount for basic living expenses if she remained jointly and
severally liable” for the unpaid tax liability); Feldman v. Comm’r, T.C.
Memo. 2003-201 (lawyer drawing $130,000 a year from his law firm failed
to show $100,000 in claimed outlays were reasonable living expenses or
“simply debts for his prior lifestyle”); but compare with Wiest v. Comm’r,
T.C. Memo. 2003-91 (no economic hardship established, but requesting
spouse still given relief under section 6015(f)).

158. Rev. Proc. 2000-15, supra, § 4.03(2)(e). Cf. Washington, 120 T.C. 152
(equitable relief granted where requesting spouse found to have always filed
timely tax returns and not late or in arrears on any separate tax obligation).

159. Rev. Proc. 2000-15, supra, § 4.03(2)(f).
160. Rev. Proc. 2000-15, supra, § 5.
160.1. McGee v. Comm’r, 123 T.C. 314 (2004).
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means.160.2 In McGee, the Service denied equitable relief solely
because the petitioner ’s request for relief was more than two years
after the Service’s first collection activity on a 1997 account, which
was the withholding of a $291 refund petitioner claimed on her 1998
federal income tax return to partially offset the unpaid 1997 joint
liability. Importantly, the Service’s notice of offset did not advise the
petitioner of her rights to seek relief under section 6015. The court
held that the offset was collection action. The court gave its rationale:

Respondent asserts that petitioner ’s claim is nonetheless barred by
the 2- year limitation period reflected in Rev. Proc. 2000-15, sec. 5.
Rev. Proc. 2000-15, supra, has been cited and referenced by this
Court in determining whether the Commissioner abused his
discretion in determinations regarding section 6015(f). Campbell
v. Commissioner, supra at 292; Hall v. Commissioner, T.C. Memo.
2004-170. We have not previously been faced with the Commis-
sioner ’s reliance on the 2-year limitation period when the Com-
missioner took an inconsistent position in failing to provide the
collection-related notice required by RRA 1998 sec. 3501(a). In
this case, respondent’s treatment of the offset as a collection
action, coupled with his failure to send petitioner notice of her
section 6015 rights as required by RRA 1998 sec. 3501, resulted in
petitioner ’s failure to seek section 6015(f) relief within 2 years
after the first collection action because she did not know of her
rights. The problem here is not with the language of the revenue
procedure per se, but that the revenue procedure has been inter-
preted in this case in a fashion inconsistent with respondent’s
application of the public law, and that interpretation causes a
result that is inconsistent with the statutory scheme.

It would be inequitable if respondent could prevent review of a
request for relief under section 6015(f) by failing to inform peti-
tioner of her right to relief in defiance of a congressional mandate.
Such a result would be contrary to the very purpose of section
6015(f), which is to relieve inequitable situations involving joint
liabilities. Respondent’s administrative interpretations are given
little weight when inconsistent with a statutory scheme. United
States v. Vogel Fertilizer Co., 455 U.S. 16, 26, 102 S. Ct. 821,
70 L. Ed. 2d 792 (1982); FEC v. Democratic Senatorial Campaign
Comm., 454 U.S. 27, 30, 102 S. Ct. 38, 70 L. Ed. 2d 23 (1981).
Rev. Proc. 2000-15, sec. 5, should not be applied in a manner
which frustrates the legislative intent of section 6015 and the
related public law.

Accordingly, we hold that the running of the 2-year period set forth
in Rev. Proc. 2000-15, sec. 5, was not commenced by the

160.2. I.R.C. § 6015(B)(1)(E). See also 6015(c)(3)B); Rev. Proc. 2000-15, § 5. Cf.
Rev. Proc. 2003-61, § 4.05.

§ 15:3.4 IRS Practice & Procedure Deskbook

15–52



collection activity in May 1999. Respondent’s contrary interpreta-
tion of Rev. Proc. 2000-15, sec. 5, is an abuse of discretion.160.3

As a result of the McGee decision, the Service now informs
taxpayers of their section 6015 rights. Although the Service has yet
to issue a formal “acquiescence,” the following recent revision from
the Internal Revenue Manual160.4 makes it clear that taxpayers will be
informed when there is an offset:

(1) The RS [Requesting Spouse] must file a claim for relief under
any subsection of section 6015 with the Service no later than two
years from the date of the first collection activity against the RS
after July 22, 1998, with respect to the joint tax liability. Because
not all events that involve the Service’s attempt to collect the
liability will trigger the two-year period, examiners should exercise
caution when determining if a section 6015 claim is time barred.
Collection activity for this purpose should not be confused with
“prohibited collection actions.” See IRM 25.15.3.4.5. (2) The
following actions by the Service constitute collection activity:

(a.) Refund offsets: The offset of an overpayment of the RS
against the joint liability under IRC § 6402 constitutes
collection activity. See Campbell v. Commissioner, 121
T.C. 290 (2003). In McGee v. Commissioner, 123 T.C.
314 (2004), the Tax Court held that a section 6402 offset
alone will not trigger the two-year period for filing a claim
unless the Service at the time of the offset notifies the RS of
his or her right to file a claim for relief under section 6015.
Prior to this court decision, the Service did not routinely
notify taxpayers of their right to file a section 6015 claim at
the time of the offset. On or about January 1, 2005, the
Service began to provide this notice by including Publica-
tion 1 as a stuffer with all refund offset notices, and it is
expected that some time in 2005, the offset notices them-
selves will include language explaining the taxpayers’ right

160.3. McGee v. Comm’r, supra, at 319–20. In Friday v. Comm’r, 124 T.C. 220
(20056), the Service, in light of McGee, withdrew its motion for summary
judgment and sought remand to the Cincinnati Centralized Innocent
Spouse Operation Unit for consideration of petitioner ’s claim for relief
under section 6015. The court refused to so remand; instead, the court
returned the case to the court’s general docket for trial in due course,
noting that the Commissioner may provide the petitioner with the
opportunity for further consideration during the pretrial period. The court,
in discussing the characteristics of a so-called stand-alone petition (see
chapter 6) properly stated, “There is in section 6015 no analog to section
6330 granting the Court jurisdiction after a hearing at the Commis-
sioner ’s Appeals Office.” Id. at 222. For discussion of section 6330, see
chapter 5.

160.4. INTERNAL REVENUE MANUAL, § 25.15.3.4.4 (May 1, 2005).
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to file a section 6015 claim. Thus, if the offset occurred
prior to January 1, 2005, you should consider the claim to
be timely unless there is evidence that the Service notified
the RS, or the RS was otherwise aware, of his or her right to
file a section 6015 claim at the time of the offset. For
example, a notation on the transcript that the Service sent a
Form 8857 to the RS around the time of the offset would
establish that the RS had sufficient notice and the two-year
period would be triggered by the offset by sending the RS a
refund offset notice with Pub. 1 or with language on the
notice advising the RS of the RS’s right to file a claim for
relief under section 6015. When denying untimely claims
due to refund offsets made after January 1, 2005, you
should confirm that the Service notified the RS of the right
to file a section 6015 claim at that time of the offset by
sending the RS a refund offset notice with Pub. 1 or with
language on the notice advising the RS of the RS’s right to
file a claim for relief under section 6015.

While McGee dealt with Rev. Proc. 2000-15, it would appear that
the same result would follow in a Rev. Proc. 2003-61 scenario (for
requests made after October 31, 2003).160.5

[E] Effective Date
The preceding rules regarding equitable relief, as stated in Revenue

Procedure 2000-15, are effective January 18, 2000.161 Of course, as
stated earlier, the general rules relating to innocent spouse elections
under section 6105(b), (c), or (f) are effective for any liability for tax
arising after July 22, 1998, and any liability for tax arising on or before
July 22, 1998, but remaining unpaid as of July 22, 1998.162

A court has examined themeaning of “unpaid” and has given a liberal
reading to it under the equitable relief provision of section 6015(f).
In Flores v. United States,163 the United States Court of Federal Claims
held that the statutory language of section 6015(f), while ambiguous,
permits the taxpayer to claim the refund of taxes for the entire tax
liability even though only a portion of the liability remained unpaid on
the date of enactment of section 6015(f). In holding for the requesting
spouse (that is, the spouse seeking equitable relief), the court thought-
fully reasoned:

160.5. See infra.
161. Rev. Proc. 2000-15, supra, § 7. But see Rev. Proc. 2003-61, 2003-32 I.R.B.

296, infra.
162. ’98 Act, § 3201(a).
163. Flores v. United States, 51 Fed. Cl. 49 (2001).
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Under defendant’s view of the general effective date provision in
section 3201, an election under sections 6015(b) or 6015(c) would
apply only to the portion of a liability that remained unpaid as of
the effective date. This result seems disharmonious with the broad
language and purpose of those subsections for two reasons. First,
in so limiting the scope of sections 6015(b) and (c), defendant’s
interpretation of the effective date provisions seemingly is at odds
with the language in those subsections suggesting that Congress
intended that they should apply to entire taxable years and the
entire tax liabilities associated therewith. At the very least, defen-
dant’s interpretation of the effective date provision would severely
cramp the utility of subsection (b) and (c) of 6015, a limitation
nowhere else hinted at in either the statute’s language or its
legislative history. Second, in applying these subsections, a some-
what anomalous result would flow from defendant’s interpreta-
tion of the effective date provision if no collection activity occurred
after the effective date, a taxpayer could obtain relief only as to the
portion of the pre-existing liability that remained unpaid, but if
any collection activity whatsoever occurred after the effective date,
even as to the minutest portion of the liability, then the taxpayer ’s
entire tax liability would be eligible for innocent spouse relief. In
the court’s view, it is far more likely that Congress did not intend
such a dramatically different result to flow from the Commis-
sioner ’s decision to continue collection activities post-enactment,
but instead intended the effective date provision to be consonant
with the remainder of the statute, thereby allowing the innocent
spouse relief of section 6015(b) and (c), and with them the relief
afforded by section 6015(f), to apply to any liability for a particular
taxable year providing it was not fully paid as of the effective date.

Now, one might reasonably ask—and defendant expressly does ask
— can it be true that the Congress intended that even if one dollar
of a prior liability remained the entire liability remained unpaid as
for the effective date, the entire liability could be relieved under the
new provision? The answer appears to be “yes.” Though, at first
blush, this result might seem a bit startling, it finds solid pre-
cedent in decisions that have treated a tax liability for a particular
year as being unitary and “paid” only when fully collected. Some of
these decisions, for example, construe section 6511 of the Code
and its statutory predecessors (dating back to the Revenue Act of
1924, ch. 234, § 281(b), 43 Stat. 253, 301), which prescribe the
statute of limitations for filing a refund claim as being triggered
when a tax is “paid.” Courts interpreting this language have held
that the limitation period begins to run as to an entire tax liability
only when the last dollar of the liability is paid, reasoning that “the
full tax liability is unitary and not discharged until paid in full.”
Union Trust Co. of Rochester v. United States, 70 F.2d 629, 630
(2d Cir. 1934), cert. denied, 293 U.S. 564, 79 L. Ed. 664, 55 S. Ct.
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99 (1934). See also United States v. Clarke, 69 F.2d 748, 749 (3d
Cir. 1934), cert. denied, 293 U.S. 564 (1934).164

The position of the Flores court has been expressly adopted by the
Tax Court inWashington v. Commissioner165 and subsequent cases.166

Thus, in Leissner v. Commissioner,167 the Tax Court held, “if any part
of the tax liability for a particular year remained unpaid as of July 22,
1998, petitioner is entitled to a refund of the entire amount that was
paid and applied to the tax liability of that particular year, even if such
amount was paid prior to July 22, 1998.”168

[F] Burden of Proof: Abuse of Discretion Standard
The taxpayer has the burden of establishing that he or she qualifies

for equitable relief. More specifically, in the event that the Service
denies equitable relief and the requesting spouse seeks a judicial review
of the Commissioner ’s determination, he or she bears the burden of
proving that the Commissioner abused his discretion in denying that
relief.169 To establish that the Service’s denial of relief is an abuse of
discretion, “the evidence must demonstrate that in not granting the
relief, the Commissioner exercised his discretion arbitrarily, capri-
ciously, or without sound basis in law or fact.”170 Quite obviously, this
is a difficult standard for taxpayers to meet.171

In the recent case of Ewing v. Commissioner,172 the Tax Court held
that in using the abuse of discretion standard, the court is not limited
to the administrative record in making its determination. Rather, trial
de novo is the appropriate standard of review.173

[G] Fact-Sensitive Cases
Recent cases have considered whether a requesting spouse qualifies

for equitable relief under section 6015(f). Typically, these cases involve

164. Id. at 55.
165. Washington v. Comm’r, 120 T.C. 137, 154 (2003).
166. See, e.g., Leissner v. Comm’r, T.C. Memo. 2003-191.
167. Id.
168. Id., citing Washington v. Comm’r, 120 T.C. 137 (2003).
169. Castle v. Comm’r, T.C. Memo. 2002-142, citing Jonson v. Comm’r, 118

T.C. 106 (2002).
170. Weight v. Comm’r, T.C. Memo. 2003-214, citing Woodral v. Comm’r, 112

T.C. 19, 23 (1999).
171. See, e.g., Weight, T.C. Memo. 2003-214; Entezam v. Comm’r, T.C. Memo.

2003-253. Cf. Ferrarese v. Comm’r, T.C. Memo. 2002-249 (requesting
spouse entitled to innocent spouse relief; based on analysis of Rev. Proc.
2000-15, supra, Commissioner abused his discretion in denying relief).

172. Ewing v. Comm’r, 122 T.C. No. 2 (2004).
173. Id.
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an application of Revenue Procedure 2000-15 and are fact sensitive.
The following are illustrative.173.1

Where a requesting spouse was involved in her husband’s business,
was aware of the income generated from the business, benefited
substantially from it, and could not establish that she would suffer
economic hardship if the relief were not granted, she was not entitled
to equitable relief.174 Similarly, where a requesting spouse claimed
economic hardship but proffered no evidence to establish that if she
were to pay the unpaid liability she would not be able to pay a
reasonable amount for her basic living expenses, the Commissioner
did not abuse his discretion in denying equitable relief.175 Where the
court assumed that the expenses claimed by the requesting spouse
would qualify as basic living expenses (expenses relating to her adult
son’s college education, her own postgraduate work, and the care of her
mother), it found that the Commissioner did not abuse his discretion
in denying equitable relief when the requesting spouse failed to present
evidence as to the amounts of such claimed expenses.176

On occasion, however, the requesting spouse has been successful.
For example, where the requesting spouse had no involvement in the
financial aspect of the marriage, earned little money working full time
on commission as a dental hygienist, was divorced from a man who
recently had been sentenced to thirty-three months in prison for
money laundering and, who, during their marriage, would get “verb-
ally ugly” toward her when she questioned their finances, qualified for
equitable relief.177 Similarly, a requesting spouse was entitled to
equitable relief when at the time relief was requested she was no
longer married, during their marriage she was completely dependent
on her husband to file returns and pay taxes, she had no knowledge or
reason to know that taxes were not paid, she would suffer economic
hardship if relief were denied, she had no income except for public
assistance (which is exempt from levy), and she suffered from mental
illness that affected her ability to earn a living.178

173.1. For additional cases, all of which are fact sensitive, see Abelein v. Comm’r,
T.C. Memo 2004-274; Capehart v. Comm’r, T.C. Memo. 2004-268;
George v. Comm’r, T.C. Memo. 2004-261; Durham v. Comm’r, T.C.
Memo. 2004-184; Cullen v. Comm’r, T.C. Memo. 2004-176; Bartak v.
Comm’r, T.C. Memo. 2004- 83; Ellison v. Comm’r, T.C. Memo. 2004-57;
Ogonoski v. Comm’r, T.C. Memo. 2004-52.

174. Beck v. Comm’r, T.C. Memo. 2001-198.
175. Castle v. Comm’r, T.C. Memo. 2002-142.
176. Collier v. Comm’r, T.C. Memo. 2002-144.
177. Rowe v. Comm’r, T.C. Memo. 2001-325.
178. August v. Comm’r, T.C. Memo. 2002-201.
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§ 15:3.5 Equitable Relief: Revenue Procedure 2003-61
(Requests on or After November 1, 2003)

Revenue Procedure 2003-61179 supersedes Revenue Procedure
2000-15 by making three major changes.180 First, a new threshold
requirement is added.181 Second, the revenue procedure revises the
weight given to the knowledge or reason-to-know factor.182 Third, the
revenue procedure broadens the availability of refunds if equitable
relief is granted under section 66(c) or 6015(f).183 A discussion of these
provisions follows.184

[A] Eligibility for Equitable Relief185

A requesting spouse must satisfy all of the following threshold
conditions to be eligible to submit a request for equitable relief under
section 6015(f). With the exception of conditions (1) and (2), a
requesting spouse must satisfy all of the following threshold condi-
tions to be eligible to submit a request for equitable relief under section
66(c). The Service may relieve a requesting spouse who satisfies all the
applicable threshold conditions set forth below of all or part of the
income tax liability under section 66(c) or section 6015(f), if, taking
into account all the facts and circumstances, the Service determines
that it would be inequitable to hold the requesting spouse liable for the
income tax liability.186 The threshold conditions are as follows:

179. Rev. Proc. 2003-61, 2003-32 I.R.B. 296.
180. Rev. Proc. 2003-61, 2003-32 I.R.B. 296, § 6.
181. Rev. Proc. 2003-61, supra, § 3.01. See § 4.01(7), discussed infra.
182. Rev. Proc. 2003-61, supra, § 3.02. See § 4.03(2)(a)(iii), discussed infra.
183. Rev. Proc. 2003-61, supra, § 3.03. See § 4.04, discussed infra.
184. The text that follows tracks the entirety of Rev. Proc. 2003-61 even though

many of the provisions are similar to, if not substantially identical to, Rev.
Proc. 2000-15. I have three major reasons for doing this. First, the
numbering system in Rev. Proc. 2003-16 is different from that used in
2000-15. Second, while the substance is the same, except where otherwise
noted, there are differences in wording. Third, the organization in the
newest revenue ruling is somewhat different from the superseded version.
Consequently, a complete summary of the revenue procedure will make it
easier for the reader to follow and understand, particularly as cases come
down which amplify, discuss, and explain relevant portions. The reader
should also note that much of this summary is taken verbatim. For ease of
reading, however, I have omitted quotation marks. Of course, the citations
are complete.

185. Rev. Proc. 2003-61, supra, § 4.01, heading. Cf. with heading under Rev.
Proc. 2000-15, supra (“Eligibility to be considered for equitable relief.”)
(emphasis added). For a discussion of these seven factors, see McKnight v.
Comm’r, T.C. Memo. 2006-155; Fox v. Comm’r, T.C. Memo. 2006-22;
Magee v. Comm’r, T.C. Memo. 2005-263.

186. Rev. Proc. 2003-61, supra, § 4.01.
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(1) The requesting spouse filed a joint return for the taxable year
for which he or she seeks relief.187

(2) Relief is not available to the requesting spouse under section
6015(b) or (c).188

(3) The requesting spouse applies for relief no later than two years
after the date of the Service’s first collection activity after July
22, 1998, with respect to the requesting spouse.189

(4) No assets were transferred between the spouses as part of a
fraudulent scheme by the spouses.190

(5) The nonrequesting spouse did not transfer disqualified assets
to the requesting spouse. If the nonrequesting spouse trans-
ferred disqualified assets to the requesting spouse, relief will be
available only to the extent that the income tax liability
exceeds the value of the disqualified assets. For this purpose,
the term “disqualified asset” has the meaning given the term
by section 6015(c)(4)(B).191

(6) The requesting spouse did not file or fail to file the return with
fraudulent intent.192

(7) The income tax liability from which the requesting spouse
seeks relief is attributable to an item of the individual with
whom the requesting spouse filed the joint return (the “non-
requesting spouse”), unless one of the following exceptions
applies:193

(a) Attribution solely due to the operation of community
property law. If an item is attributable or partially attri-
butable to the requesting spouse solely due to the opera-
tion of community property law, then for purposes of this
revenue procedure, that item (or portion thereof) will be
considered to be attributable to the nonrequesting
spouse.194

(b) Nominal ownership. If the item is titled in the name of
the requesting spouse, the item is presumptively

187. Rev. Proc. 2003-61, supra, § 4.01(1).
188. Rev. Proc. 2003-61, supra, § 4.01(2).
189. Rev. Proc. 2003-61, supra, § 4.01(3). See Treas. Reg. § 1.6015-5(b)(2)(i) for

the definition of collection activity, discussed, infra.
190. Rev. Proc. 2003-61, supra, § 4.01(4).
191. Rev. Proc. 2003-61, supra, § 4.01(5).
192. Rev. Proc. 2003-61, supra, § 4.01(6).
193. Rev. Proc. 2003-61, supra, § 4.01(7).
194. Rev. Proc. 2003-61, supra, § 4.01(7)(a).
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attributable to the requesting spouse. This presumption
is rebuttable. For example, H opens an individual retire-
ment account (IRA) in W’s name and forges W’s signa-
ture on the IRA in 1998. Thereafter, H makes
contributions to the IRA and in 2002 takes a taxable
distribution from the IRA. H and W file a joint return for
the 2002 taxable year, but do not report the taxable
distribution on their joint return. The Service later
proposes a deficiency relating to the taxable IRA distribu-
tion and assesses the deficiency against H and W. W
requests relief from joint and several liability under
section 6015. W establishes that W did not contribute
to the IRA, sign paperwork relating to the IRA, or
otherwise act as if W were the owner of the IRA. W
thereby rebutted the presumption that the IRA is attri-
butable to W.195

(c) Misappropriation of funds. If the requesting spouse did
not know, and had no reason to know, that funds
intended for the payment of tax were misappropriated
by the nonrequesting spouse for the nonrequesting
spouse’s benefit, the Service will consider granting equi-
table relief although the underpayment may be attribu-
table in part or in full to an item of the requesting spouse.
The Service will consider relief in this case only to the
extent that the funds intended for the payment of tax
were taken by the nonrequesting spouse.196

(d) Abuse not amounting to duress. If the requesting spouse
establishes that he or she was the victim of abuse prior to
the time the return was signed, and that, as a result of
the prior abuse, the requesting spouse did not challenge
the treatment of any items on the return for fear of the
nonrequesting spouse’s retaliation, the Service will con-
sider granting equitable relief although the deficiency or
underpayment may be attributable in part or in full to an
item of the requesting spouse.197

195. Rev. Proc. 2003-61, supra, § 4.01(7)(b).
196. Rev. Proc. 2003-61, supra, § 4.01(7)(c).
197. Rev. Proc. 2003-61, supra, § 4.01(7)(d). For a discussion of abuse and

duress, see Rev. Proc. 2000-15, 2000-1 C.B. 447, § 4.03(1)(c), discussed,
supra.
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[B] Circumstances Under Which the Service Ordinarily
Will Grant Equitable Relief Under Section 6015(f)

If an income tax liability reported on a joint return is unpaid, the
Service ordinarily will grant equitable relief under section 6015(f) in
cases in which all of the following elements are satisfied:198

(a) On the date of the request for relief, the requesting spouse is
no longer married to, or is legally separated from, the non-
requesting spouse, or has not been a member of the same
household as the nonrequesting spouse at any time during the
twelve-month period ending on the date of the request for
relief.199

(b) On the date the requesting spouse signed the joint return, the
requesting spouse had no knowledge or reason to know that
the nonrequesting spouse would not pay the income tax
liability. The requesting spouse must establish that it was
reasonable for the requesting spouse to believe that the non-
requesting spouse would pay the reported income tax liability.
If a requesting spouse would otherwise qualify for relief under
this section, except for the fact that the requesting spouse’s
lack of knowledge or reason to know relates only to a portion
of the unpaid income tax liability, then the requesting spouse
may receive relief to the extent that the income tax liability is
attributable to that portion.200

(c) The requesting spouse will suffer economic hardship if the
Service does not grant relief. For purposes of this revenue
procedure, the Service will base its determination of whether
the requesting spouse will suffer economic hardship on rules
similar to those provided in Treasury Regulations section
301.6343-1(b)(4). After the requesting spouse is deceased,
there can be no economic hardship.201

Relief under section 6015(f) is subject, however, to the following
limitation: If the Service adjusts the joint return to reflect an under-
statement of income tax, relief will be available only to the extent of

198. Rev. Proc. 2003-61, supra, § 4.02(1).
199. Rev. Proc. 2003-61, supra, § 4.02(1)(a).
200. Rev. Proc. 2003-61, supra, § 4.02(1)(b).
201. Rev. Proc. 2003-61, supra, § 4.02(1)(c). For a discussion of Treas. Reg.

§ 301.6343-1(b)(4), see supra. With respect to no economic hardship after
requesting spouse is deceased, see Jonson v. Comm’r, 118 T.C. 106, 126,
aff ’d, 353 F.3d 1181 (10th Cir. 2003), discussed supra.
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the income tax liability shown on the joint return prior to the Service’s
adjustment.202

[C] Factors for Determining Whether to Grant
Equitable Relief203

Initially, it should be noted that this provision applies to requesting
spouses who did not file a joint return in a community property state,
who request relief under section 66(c), and who satisfy the applicable
threshold conditions.204 This provision also applies to requesting
spouses who filed a joint return, request relief under section 6015,
and satisfy the threshold conditions, but do not qualify for relief under
the “circumstances under which the Service ordinarily will grant relief
under section 6015(f).”205

The following is a nonexclusive list of factors that the Service will
consider in determining whether, taking into account all the facts and
circumstances, it is inequitable to hold the requesting spouse liable for
all or part of the unpaid income tax liability or deficiency, and full or
partial equitable relief under section 66(c) or section 6015(f) should be
granted. No single factor will be determinative of whether to grant
equitable relief in any particular case. Rather, the Service will consider
and weigh all relevant factors, regardless of whether the factor is
listed.206

Factors that may be relevant to whether the Service will grant
equitable relief include, but are not limited to, the following:207

202. Rev. Proc. 2003-61, supra, § 4.02(2). Cf. Rev. Proc. 2000-15, supra, § 4.02(2),
which states: “Relief under this section 4.02 is subject to the following
limitations: (a) If the return is or has been adjusted to reflect an under-
statement of tax, relief will be available only to the extent of the liability
shown on the return prior to any such adjustment; and (b) Relief will only be
available to the extent that theunpaid liability is allocable to the nonrequest-
ing spouse.” Subsection (b) of Rev. Proc. 2000-15 has been deleted from Rev.
Proc. 2003-61. Subsection (b) would seem to be subsumed under Rev. Proc.
2003-61, § 4.01(7). For discussion, see supra.

203. Rev. Proc. 2003-61, supra, § 4.03, differs from Rev. Proc. 2000-15, supra,
§ 4.03 in that Rev. Proc. 2000-15 has two sections, factors weighing in
favor of relief, and factors weighing against relief. See supra. Rev. Proc.
2003-61 has only one category: factors for determining whether to grant
relief. For a discussion of the relevant factors, see McKnight v. Comm’r,
T.C. Memo. 2006-155; Fox v. Comm’r, T.C. Memo. 2006-22; Magee v.
Comm’r, T.C. Memo. 2005-263.

204. Rev. Proc. 2003-61, supra, § 4.03(1). For a discussion of threshold condi-
tions, see Rev. Proc. 2003-61, § 4.01, discussed supra.

205. Rev. Proc. 2003-61, supra. For a discussion of “circumstances under which
the Service ordinarily will grant relief under section 6015(f),” see Rev. Proc.
2003-61, supra, § 4.02, discussed supra.

206. Rev. Proc. 2003-61, supra, § 4.03(2).
207. Rev. Proc. 2003-61, supra, § 4.03(2)(a).
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(i) Marital status. Whether the requesting spouse is separated
(whether legally separated or living apart) or divorced from the
nonrequesting spouse. A temporary absence, such as an ab-
sence due to incarceration, illness, business, vacation, military
service, or education, shall not be considered separation for
purposes of this revenue procedure if it can be reasonably
expected that the absent spouse will return to a household
maintained in anticipation of his or her return.208

(ii) Economic hardship. Whether the requesting spouse would
suffer economic hardship if the Service does not grant relief
from the income tax liability.209

(iii) Knowledge or reason to know.210

(A) Underpayment cases. In the case of an income tax
liability that was properly reported but not paid, whether
the requesting spouse did not know and had no reason to
know that the nonrequesting spouse would not pay the
income tax liability.211

(B) Deficiency cases. In the case of an income tax liability
that arose from a deficiency, whether the requesting
spouse did not know and had no reason to know of the
item giving rise to the deficiency. Reason to know of the
item giving rise to the deficiency will not be weighed
more heavily than other factors. Actual knowledge of the
item giving rise to the deficiency, however, is a strong
factor weighing against relief. This strong factor may be
overcome if the factors in favor of equitable relief are
particularly compelling. In those limited situations, it
may be appropriate to grant relief under section 66(c) or
section 6015(f) even though the requesting spouse had
actual knowledge of the item giving rise to the
deficiency.212

(C) Reason to know. For purposes of (A) and (B) above, in
determining whether the requesting spouse had reason to
know, the Service will consider the requesting spouse’s

208. Rev. Proc. 2003-61, supra, § 4.03(2)(a)(i). See Treas. Reg. § 1.6015-3(b)(3)(i)
for the definition of a temporary absence.

209. Rev. Proc. 2003-61, supra, § 4.03(2)(a)(ii). For a definition of economic
hardship, see Rev. Proc. 2003-61, supra, § 4.02(1)(c), discussed supra.

210. Rev. Proc. 2003-61, supra, § 4.03(2)(a)(iii). The knowledge or reason to
know provisions are significantly different than the standards provided for
in Rev. Proc. 2000-15, supra, § 4.02(1)(b). See supra for discussion.

211. Rev. Proc. 2003-61, supra, § 4.03(2)(a)(iii)(A).
212. Rev. Proc. 2003-61, supra, § 4.03(2)(a)(iii)(B).
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level of education, any deceit or evasiveness of the
nonrequesting spouse, the requesting spouse’s degree of
involvement in the activity generating the income tax
liability, the requesting spouse’s involvement in business
and household financial matters, the requesting spouse’s
business or financial expertise, and any lavish or unusual
expenditures compared with past spending levels.213

(iv) Nonrequesting spouse’s legal obligation. Whether the nonre-
questing spouse has a legal obligation to pay the outstanding
income tax liability pursuant to a divorce decree or agreement.
This factor will not weigh in favor of relief if the requesting
spouse knew or had reason to know, when entering into the
divorce decree or agreement, that the nonrequesting spouse
would not pay the income tax liability.214

(v) Significant benefit. Whether the requesting spouse received
significant benefit (beyond normal support) from the unpaid
income tax liability or item giving rise to the deficiency.215

(vi) Compliance with income tax laws. Whether the requesting
spouse has made a good faith effort to comply with income tax
laws in the taxable years following the taxable year or years to
which the request for relief relates.216

The following factors, if present in a case, will weigh in favor of
equitable relief, but will not weigh against equitable relief if not present
in a case, include, but are not limited to, the following:217

(i) Abuse. Whether the nonrequesting spouse abused the request-
ing spouse. The presence of abuse is a factor favoring relief. A
history of abuse by the nonrequesting spouse may mitigate a
requesting spouse’s knowledge or reason to know.218

(ii) Mental or physical health. Whether the requesting spouse was
in poor mental or physical health on the date the requesting

213. Rev. Proc. 2003-61, supra, § 4.03(2)(a)(iii)(C).
214. Rev. Proc. 2003-61, supra, § 4.03(2)(a)(iv).
215. Rev. Proc. 2003-61, supra, § 4.03(2)(a)(v). See Treas. Reg. § 1.6015-2(d).
216. Rev. Proc. 2003-61, supra, § 4.03(2)(a)(vi).
217. Rev. Proc. 2003-61, supra, § 4.03(2)(b).
218. Rev. Proc. 2003-61, supra, § 4.03(2)(b)(i). This provision does not make

reference to duress, as does Rev. Proc. 2000-15, supra. Cf. Rev. Proc. 2003-
61, supra, § 2.03 (“If an individual signs a joint return under duress, the
election to file jointly is not valid and there is not valid joint return. The
individual is not jointly and severally liable for any income tax liabilities
arising from that return.”) For discussion abuse and how it differs from
duress, see supra.
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spouse signed the return or at the time the requesting spouse
requested relief. The Service will consider the nature, extent,
and duration of illness when weighing this factor.219

[D] Refunds220

As previously stated, Revenue Procedure 2003-61 broadens the
availability of refunds if equitable relief is granted under section 66(c)
or 6015(f).221 Whether a refund is available is dependent upon whether
it arises under a deficiency case or an underpayment case.

(1) Deficiency cases. In a case involving a deficiency, a requesting
spouse is eligible for a refund of certain payments made
pursuant to an installment agreement that the requesting
spouse entered into with the Service, if the requesting spouse
has not defaulted on the installment agreement. Only install-
ment payments made after the date the requesting spouse filed
the request for relief are eligible for refund. Additionally, the
requesting spouse must establish that he or she provided the
funds for which he or she seeks a refund. For these purposes, a
requesting spouse is not in default if the Service did not issue a
notice of default to the requesting spouse or take any action to
terminate the installment agreement.222

(2) Underpayment cases. In a case involving an underpayment of
income tax, a requesting spouse is eligible for a refund of
separate payments that he or she made after July 22, 1998, if
the requesting spouse establishes that he or she provided the
funds used to make the payment for which he or she seeks a
refund. A requesting spouse is not eligible for refunds of
payments made with the joint return, joint payments, or
payments that the nonrequesting spouse made.223

(3) Other limitations. The availability of refunds is subject to the
refund limitations of section 6511.224

219. Rev. Proc. 2003-61, supra, § 4.03(2)(b)(ii).
220. Rev. Proc. 2003-61, supra, § 4.04. This provision is new and broadens the

availability of refunds if equitable relief is granted under section 66(c) or
6015(f). See id. at § 3.03. Cf. Rev. Proc. 2000-15, supra.

221. Rev. Proc. 2003-61, supra, §§ 3.03, 4.04.
222. Rev. Proc. 2003-61, supra, § 4.04(1).
223. Rev. Proc. 2003-61, supra, § 4.04(2).
224. Rev. Proc. 2003-61, supra, § 4.04(3). For a discussion of section 6511, see

chapter 6.
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[E] Procedure
As previously stated, a requesting spouse seeking equitable relief

under section 66(c) or 6015(f) must file Form 8857, “Request for
Innocent Spouse Relief (and Separation of Liability, and Equitable Relief)”
or other similar statement signed under penalties of perjury, within two
years of the first collection activity against the requesting spouse.225

[F] Effective Date
Revenue Procedure 2003-61 supersedes Revenue Procedure 2000-

15 and is effective for requests for relief filed on or after November 1,
2003. In addition, this revenue procedure is effective for requests for
relief pending on November 1, 2003, for which no preliminary
determination letter has been issued as of November 1, 2003.226

[G] Burden of Proof: Abuse of Discretion Standard
What has been stated with respect to Revenue Procedure 2000-15

applies here, too. In the event that the Service denies equitable relief
and the requesting spouse seeks a judicial review of the Commis-
sioner ’s determination, he or she bears the burden of proving that the
Commissioner abused his discretion in denying that relief.227

225. Rev. Proc. 2003-61, supra, § 4.05. For further elucidation, see infra. For the
definition of “collection activity,” see Treas. Reg. § 1.6015-5(b)(2)(i),
discussed infra. The “within two years of the first collection activity”
requirement includes offsets. See McGee v. Comm’r, 123 T.C. 314 (2004),
discussed supra.

226. Rev. Proc. 2003-61, supra, §§ 4.06, 4.07.
227. See supra. See Baumann v. Comm’r, T.C. Memo. 2005-31:

Typically, a spouse seeking equitable relief from joint and several
liability under section 6015(f) must prove that the Commissioner ’s
determination regarding relief was an abuse of discretion. [Footnote
omitted.] Rule 142(a); Washington v. Comm’r, 120 T.C. 137, 146,
2003 WL 1905643 (2003); Jonson v. Comm’r, 118 T.C. 106, 125,
2002 WL 199830 (2002), affd. 353 F.3d 1181 (10th Cir. 2003);
Cheshire v. Comm’r, 115 T.C. 183, 198, 2000 WL 1227132 (2000),
affd. 282 F.3d 326 (5th Cir. 2002); Butler v. Comm’r, 114 T.C. at
291-292. The Commissioner ’s exercise of discretion is entitled to
due deference; in order to prevail, the taxpayer must demonstrate
that the Commissioner exercised his discretion arbitrarily, capri-
ciously, or without sound basis in fact or law. Jonson v. Comm’r,
supra at 125. Here, the nonrequesting spouse, Stanley, must
demonstrate that respondent exercised his discretion arbitrarily,
capriciously, or without sound basis in fact or law. See id.; Woodral
v. Comm’r, 112 T.C. 19, 23, 1999 WL 9947 (1999).
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§ 15:3.6 Forms: Innocent Spouse Relief and Injured
Spouse Claim

As stated above, Form 8857, “Request for Innocent Spouse Relief
(and Separation of Liability, and Equitable Relief),” is used to secure
innocent spouse relief under section 6015 or 66(c). On the other hand,
Form 8379, “Injured Spouse Claim and Allocation,” is used when a
couple files jointly and has their tax refund reduced or eliminated
because of an unpaid tax or other debt that only one of them owes. For
example, one spouse may owe taxes from a year before the couple
married. The other spouse has a right to his or her share of the refund,
based on an allocation of income, deductions, payments, and other tax
return items between the two spouses.228

The IRS has a “Spousal Tax Relief Eligibility Explorer” on its
website at www.irs.gov. The Explorer takes the user through the

228. I.R.S. News Release IR-1999-100 (Dec. 8, 1999). See also instructions to
Form 8379 (Rev. Dec. 2002). The Treasury Inspector General for Tax
Administration recently issued a report criticizing the Service with respect
to injured spouse guidance. The report stated, inter alia:

The IRS recognizes that tax refund offsets can create problems for
taxpayers and increase taxpayer burden. To assist taxpayers, the IRS
developed a claim form, Injured Spouse Claim and Allocation
(Form 8379), to help them understand the claim process and assist
them in filing injured spouse claims. A taxpayer qualifies as an
injured spouse if he or she (1) is not required to pay the past-due
amount; (2) has reported income on a joint tax return; and (3) has
made and reports payments such as Federal income tax withheld
from wages or estimated tax payments, or has claimed the Earned
Income Tax Credit or other refundable credits, on the joint tax
return. If a taxpayer believes he or she qualifies as an injured spouse,
he or she can prepare and submit Form 8379 to the IRS to claim his
or her share of the refund. As of the end of Calendar Year 2003, the
IRS had received 251,192 injured spouse claims4 relating to Tax
Year 2002.

The IRS does not provide taxpayers with consistent information
necessary to ensure they can easily and correctly comply with
injured spouse provisions. Specifically, the guidance we reviewed
was not always complete or accurate. For example, Form 8379 does
not advise taxpayers that injured spouse claims can be filed for prior
years or that there is a 6-year statute of limitations on filing these
claims for a nontax debt and a 3-year statute of limitations on a tax
debt. Guidance documents state different time periods by which the
IRS processes injured spouse claims. In addition, the forms and
publications available at the Taxpayer Assistance Centers are not
always current, and the IRS does not provide Injured Spouse Claims
(Publication 4183) to the taxpaying public.

Each year, approximately 50 million taxpayers file joint tax returns
and may need to reference injured spouse guidance should the
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qualifying factors one question at a time. If the person appears to
qualify for relief, the program offers to download the appropriate
application form.229

The IRS has recently taken steps to protect victims of domestic
violence who claim innocent spouse relief. Revised Form 8857 has a
box to check that is titled in bold print, “If you have been a victim of
domestic abuse and fear that filing a claim for innocent spouse relief
will result in retaliation, check here.” While the Service is required to
contact the nonrequesting spouse (or former spouse) to give the latter
an opportunity to participate in administrative proceedings,230 the IRS
assures spouses or former spouses fearful of retaliation that it strictly
adheres to provisions that protect the confidentiality of sensitive
information. Thus, the IRS will not release information that could
endanger the safety of domestic violence victims. For example, the IRS
will not release to a taxpayer ’s spouse or former spouse a new name,
address, information about an employer, phone or fax number, or
other information not related to making a determination about the
innocent spouse. Moreover, for potential abuse cases, the IRS also
centralizes all correspondence in one location. Thus, the other spouse
cannot guess the whereabouts of the abuse victim through a postmark
or the location of a local IRS office.231

As to the time and manner for requesting relief under section 6015
(f) or any other relief provision of section 6015, newly issued regula-
tions provide elucidation on these matters.232

§ 15:3.7 Common Problems

During the one-year period from March 1999 through March 2000,
the IRS received 73,777 requests for innocent spouse relief. Of those,
some 15,500, or 21%, were determined not to meet basic requirements

situation arise. To ensure taxpayers can easily and correctly comply
with injured spouse provisions, we recommended the Commis-
sioner, Wage and Investment Division, make Publication 4183
available to all of the taxpaying public; review both it and the
instructions for Form 8379 to ensure the guidance provided is
current, complete, and accurate; and identify all IRS documents
containing injured spouse information and revise them to refer
taxpayers to either Publication 4183 or the instructions for Form
8379.

“Injured Spouse Guidance Is Not Consistent,” Treasury Inspector General
For Tax Administration, Reference No. 2005-40-001 (Oct. 2004).

229. Id.
230. See Treas. Reg. § 1.6015-6.
231. IR-2001-23 (Feb. 20, 2001).
232. For discussion, see infra.
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for processing. The following indicates the most common reasons
identified by the IRS for denying taxpayer requests:

(1) The collection statute of limitations had already expired; there
was no longer a balance due;

(2) The taxpayer was an “injured spouse” and should have filed
Form 8379, “Injured Spouse Claim and Allocation.”233

(3) The requesting spouse did not file a joint federal tax return for
the year relief was requested.

(4) Incomplete information was submitted and the requesting
spouse did not respond to IRS requests for additional data.

(5) The year for which relief is requested is not identified accu-
rately. Note that line 1 on Form 8857 identifies the year for
which relief is requested. This is the joint return year, not the
year from which the IRS may have offset a refund.234

§ 15:3.8 Effect of Innocent Spouse Relief on Other
Spouse

The IRS Office of Chief Counsel has held that the treatment of a
joint liability with respect to one spouse does not affect the treatment
of the joint liability with respect to the other spouse. If one spouse
receives relief from joint and several liability under Code section 6015,
then the liability is abated with respect to that spouse to the individual
nonmaster file account of the nonrequesting spouse. If the liability has
already been abated with respect to the nonrequesting spouse, then the
liability is completely abated when the requesting spouse receives
relief. However, the determination of whether a nonrequesting
spouse’s liability should be abated will not change based on whether
the requesting spouse receives relief from joint and several liability.235

§ 15:3.9 Types of Relief Requested and Impact on
Collection

The regulations provide that if a requesting spouse requests only
equitable relief under section 6015(f) and does not elect relief under

233. For discussion of injured spouse claims in general, see supra.
234. I.R.S. Digital Dispatch, Apr. 26, 2000.
235. Chief Couns. Adv. 2000-27-052 (July 7, 2000). The advisory dealt with

Code § 6015. Presumably, the same analysis would apply in a § 66(c)
scenario.
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section 6025(b) or (c), the IRS may not grant relief under either section
6015(b) or (c).236

Relief under section 6015(b) and (c) must be elected by the request-
ing spouse. When an election is made, the statute of limitations on
collection of the requesting spouse’s liability relating to such election
is suspended. In addition, the IRS is statutorily prohibited from
pursuing certain collection activities until the claim for relief under
section 6015(b) or (c) is resolved. When, however, a requesting spouse
requests only equitable relief under section 6015(f), the statute of
limitations on collection is not suspended, and the IRS is not
prohibited from collecting the liability from the requesting spouse.
The IRS will not assume, absent an election under section 6015(b) or
(c), that a requesting spouse, in requesting relief only under section
6015(f), would have elected relied under section 6015(b) or (c). Such an
assumption, from the Service’s perspective, would improperly suspend
the requesting spouse’s statute of limitations on collection when the
requesting spouse did not elect relief under section 6015(b) or (c).237

Nonetheless, if, in the course of reviewing a request for relief only
under section 6015(f), the IRS determines that the requesting spouse
may qualify for relief under section 6015(b) or (c) instead of section
6015(f), the IRS will contact the requesting spouse to see if he or she
wishes to amend the claim for relief by affirmatively electing relief
under section 6015(b) or (c). If the requesting spouse so chooses, he or
she may submit a statement that amends the claim for relief and elects
relief under section 6015(b) or (c). The regulations provide that the
amended claim for relief will relate back to the original claim for
purposes of determining the timeliness of the claim.238

Regardless of the type of relief that is obtained, the regulations
provide that the relief provisions of section 6015 do not negate liability
that arises under the operation of other laws.239 Thus, for example, a
federal tax lien arising under section 6321 attaches to all property and
rights to property of the taxpayer. Whether a taxpayer has an interest
in property to which the lien can attach is determined by state law.240

Once that property interest is defined, federal law alone determines
the consequences resulting from the attachment of the federal lien on

236. Treas. Reg. § 1.6015-1(a)(2); T.D. 9003 (July 18, 2002), Preamble, 67 Fed.
Reg. 47278–79.

237. Id. For a discussion as to what constitutes “collection activities,” see Treas.
Reg. § 1.6015-5(b)(2)(i), discussed in “Time and Manner for Requesting
Relief,” infra.

238. Treas. Reg. § 1.6015-1(a)(2); T.D. 9003 (July 18, 2002), Preamble, 67 Fed.
Reg. 47,278–79.

239. Treas. Reg. § 1.6015-1(a)(1); T.D. 9003 (July 18, 2002), Preamble, 67 Fed.
Reg. 47,278, 47,280.

240. Aquilino v. United States, 363 U.S. 509 (1960).

§ 15:3.9 IRS Practice & Procedure Deskbook

15–70



the property.241 If under the law of the community property state in
which the spouses reside, the IRS can look to community property to
collect a liability of one of the spouses, the determination that the
other spouse is entitled to relief under section 6015 does not affect
the Service’s ability to collect the nonrequesting spouse’s liability from
the community property.242

As stated earlier, collection action by way of levy or court proceeding
to collect an assessment will not proceed when the requesting spouse
has sought relief under section 6015(b) or (c).243 Nonetheless, the
Code, as amended by the Consolidated Appropriations Act of 2001,
expressly makes provision for waiver of such right.244 The newly
issued regulations reflect changes to Code section 6015 that were
made by the Consolidated Appropriations Act of 2001.245

Under the Tax Relief and Health Care Act of 2006, the same
provisions requiring restrictions on collection until the Tax Court
has entered a final decision when the taxpayer has sought relief under
sections 6015(b) or (c) also now apply where the taxpayer seeks
equitable relief under section 6015(f).245.1

§ 15:3.10 Effect of Prior Closing Agreement or Offer
in Compromise

Relief is not available if the requesting spouse signed a closing
agreement or entered into an offer in compromise with the IRS for the

241. United States v. Drye, 528 U.S. 49 (1999).
242. See, e.g., United States v. Stolle, 2000-1 U.S.T.C. ¶ 50,329 (C.D. Cal.

2000); Hegg v. IRS, 136 Idaho 61 (2001); T.D. 9003 (July 18, 2002),
Preamble, 67 Fed. Reg. 47,278, 47,280.

243. See supra. See also I.R.C. § 6015(e)(1)(B). Cf.Trent v. Comm’r, T.C. Memo.
2002-285, where the court held that section 6015(e)(1)(B) does not
prohibit Service from an offset of an overpayment or refundable credit.
“A levy must be distinguished from an offset of an overpayment or
refundable credit such as the earned income credit of section 32.”

244. I.R.C. § 6015(e)(5), as added by Pub. L. No. 106-554, Consolidated
Appropriations Act of 2001, § 1(a)(7) [which enacted into law sec.
313(a)(1) of H.R. 5662]. Under the Tax Relief and Health Care Act of
2006, the same provision allowing the requesting spouse to waive the
restriction on collection also applies with respect to requests for equitable
relief under section 6015(f). I.R.C. § 6015(e)(5), as amended by the Tax
Relief and Health Care Act of 2006, Pub. L. No. 109-432, § 408(b)(5).

245. Treas. Reg. § 1.6015-7.
245.1. I.R.C. § 6015(e)(1)(B)(i), (ii), as amended by the Tax Relief and Health Care

Act of 2006, Pub. L. No. 109-432, § 408(b)(2), (3).
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same tax year for which he or she seeks relief under section 6015.246

Of course, if the requesting spouse did not sign the closing agreement
or offer in compromise, then the requesting spouse is not bound by
that document, and relief under section 6015 would be available.247

The recent case of Hopkins v. Commissioner248 provides further
elucidation on these principles.

In Hopkins, the requesting spouse and her husband were audited for
their 1982 and 1983 tax returns, taking erroneous loss deductions.
They subsequently entered into a closing agreement with the Service
in 1988. In 1999, the requesting spouse requested relief under section
6015. In a case of first impression, the Tax Court had to decide
whether entering into the closing agreement precluded relief under
section 6015. The court held that neither a closing agreement entered
into before July 22, 1998, the effective date of section 6015, nor the
doctrines of res judicata and collateral estoppel preclude a taxpayer
from requesting relief under section 6015. The court stated:

We recognize that courts have strictly enforced closing agreements
executed pursuant to section 7121 (and section 6224(c) for that
matter), and they are binding and conclusive on the parties even if
the tax at issue is later declared to be unconstitutional or in
conflict with other Code sections. See Hopkins v. United States
(In re Hopkins), 146 F.3d at 733. However, in this case, we are
dealing with legislation which has retroactive effect in the case of
unpaid tax liabilities and which we have broadly and expansively
construed consistent with congressional intent. Indeed, we have
previously stated that the rules of section 6015 were designed to
correct perceived deficiencies and inequities apparent in former
section 6013(e) and that this curative legislation should be con-
strued liberally to effectuate its remedial purpose. Washington v.
Comm’r, 120 T.C. 137, 155–156 (2003); Ewing v. Commissioner,
118 T.C. at 503; see also Flores v. United States, 51 Fed. Cl. 49, 53
(2001). Construing section 6015 liberally, we conclude that Con-
gress did not intend to restrict the availability of section 6015
relief in the case of a closing agreement entered into before its
effective date. We hold that a closing agreement entered into before
the effective date of section 6015 does not preclude the assertion of
a claim for relief under that section, provided the tax liability or

246. Treas. Reg. § 1.6015-1(c); T.D. 9003 (July 18, 2002), Preamble, 67 Fed.
Reg. 47,278, 47,279. But see Hopkins v. Comm’r, 120 T.C. 451 (2003)
(relief under § 6015 was available even though requesting spouse signed
closing agreement because the expanded spousal relief provisions of 6015
had not been available at the time the closing agreement was entered into).

247. T.D. 9003 (July 18, 2002), Preamble, 67 Fed. Reg. 47,278, 47,279, citing
Hopkins v. Comm’r, 146 F.3d 729 (9th Cir. 1998).

248. Hopkins v. Comm’r, 120 T.C. 451 (2003).
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liabilities arising from the closing agreement remain unpaid as of
July 22, 1998.249

Of course, an offer in compromise entered into after the effective date
of section 6015 will bind the taxpayer and preclude further relief. The
Tax Court has so held in the recent case of Dutton v. Commissioner,249.1

wherein the court distinguished Hopkins v. Commissioner.249.2

The court stated:

In Hopkins v. Commissioner, 120 T.C. 451, 462–63, 2003 WL
21489126 (2003), we held that a taxpayer was entitled to raise a
claim for relief under section 6015 where a closing agreement
under section 7121 was signed before the effective date of section
6015, and the tax liabilities assessed pursuant to the agreement
remained unpaid as of the effective date. The instant case is
distinguishable because it involves an offer in compromise under
section 7122 that was submitted and accepted after the effective
date of section 6015.249.3

§ 15:3.11 Effect of Fraud

The newly issued regulations provide that if the Service establishes
that one spouse transferred assets to the other spouse as part of a
“fraudulent scheme,” relief is not available under section 6015.250 By
way of contrast, with respect to relief requested under section 6015(c),
the Service may allocate any item between the spouses if the Service
establishes that the allocation is appropriate due to “fraud” by one or
both spouses.251 “Fraudulent scheme” refers to a fraudulent transfer of
assets to defraud the IRS or another third party, including, but
not limited to, creditors, ex-spouses, and business partners.252 In
contrast, “fraud” encompasses any fraud of either spouse including,
but not limited to, the fraudulent alteration of documents,
the fraudulent filing of a return or claim for relief, or any other fraud
that may be relevant to the claim for relief.253 The fraudulent scheme
and fraud exceptions are very broad and might overlap in some
circumstances.254

249. Id. at 463.
249.1. Dutton v. Comm’r, 122 T.C. 133 (2004).
249.2. Hopkins v. Comm’r, supra.
249.3. Dutton v. Comm’r, supra, at 139.
250. Treas. Reg. § 1.6015-1(d).
251. Treas. Reg. § 1.6015-3(d)(2)(ii).
252. Treas. Reg. § 1.6015-1(d); T.D. 9003 (July 18, 2002), Preamble, 67 Fed.

Reg. 47,278, 47,280.
253. Treas. Reg. § 1.6015-3(d)(2)(ii); T.D. 9003 (July 18, 2002), Preamble, 67

Fed. Reg. 47,278, 47,280.
254. T.D. 9003 (July 18, 2002), Preamble, 67 Fed. Reg. 47,278, 47,280.
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§ 15:3.12 Scope of Section 6015

The newly issued regulations make clear that relief under section
6015 is not available for any portion of a liability for any taxable year
for which a claim for credit or refund is barred by operation of any law
or rule of law.255

§ 15:3.13 Time and Manner for Requesting Relief

The regulations provide that to elect relief under Code section 6015
(b), (c), or (f), a requesting spouse256 must file Form 8857, “Request for
Innocent Spouse Relief” (or other specified form);257 submit a written
statement containing the same information required on Form 8857,
which is signed under penalties of perjury;258 or submit information in
the manner prescribed by the Treasury and IRS in forms, relevant
revenue rulings, revenue procedures, or other published guidance.259

To request for relief under section 6015(b), (c), or (e), a requesting
spouse must file Form 8857 or other similar statement with the

255. Treas. Reg. § 1.6015-1(g); T.D. 9003 (July 18, 2002), Preamble, 67 Fed Reg.
47,278, 47,280–81; Marzetta v. Comm’r, 90 A.F.T.R.2d 2002-6688 (E.D.
Cal. 2002) (“§ 6015 applies retroactively only to tax liabilities remaining
unpaid as of July 22, 1998, the effective date of the 1998 Act.”). Cf. Flores v.
United States, 51 Fed. Cl. 49 (2001), where it was held that the statutory
language of section 6015(f), while ambiguous, permits the taxpayer to
claim the refund of taxes for the entire tax liability even though only a
portion of the liability remained unpaid on the date of enactment of
section 6015(f). For further discussion of Flores, see supra. See also
Bartman v. Comm’r, T.C. Memo. 2004-93 (relief denied for refund relating
to year barred by the statute of limitations); Driggers v. Comm’r, T.C.
2004-76 (same).

256. The Internal Revenue Service has held that (1) an executor (including any
other appointed representative) of a decedent’s estate may pursue a request
for relief from joint and several liability under section 6015, which was
filed during the decedent’s lifetime; and (2) an executor of a decedent’s
estate may file a section 6015 request for relief from joint and several
liability on behalf of the decedent. Rev. Rul. 2003-36, 2002-18 I.R.B. 849.

257. For discussion of Form 8857, see discussion, supra. It is not clear what the
“other specified” form referred to apparently is. Perhaps the regulations
mean Form 8379, “Injured Spouse Claim and Allocation,” discussed
supra. Of course, an “injured spouse” is distinctly different from an
“innocent spouse.” Indeed, the instructions to Form 8379 expressly state:
“Do not use this form if you are requesting relief from liability for tax that
you believe should be paid only by your spouse (or former spouse). Instead,
file Form 8857, Request for Innocent Spouse Relief.” [Emphasis in the
original.] An amended return qualified as a substitute for Form 8857. See
Jones v. United States, 93 A.F.T.R.2d 2004-1899 (D.N.D. 2004).

258. Counsel should always ensure that the proper form is used. As indicated
earlier, the form may be secured from the Internal Revenue Service website,
available at www.irs.gov.

259. Treas. Reg. § 1.6015-5(a). See also Treas. Reg. § 601.601(d)(2).
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IRS,260 no later than two years from the date of the first collection
activity against the requesting spouse after July 22, 1998, with respect
to the joint liability.261

The term “collection activity” means a section 6330 notice; an
offset of an overpayment of the requesting spouse against a liability
under section 6402; the filing of a suit by the United States against the
requesting spouse for the collection of the joint tax liability; or the
filing of a claim by the United States in a court proceeding in which
the requesting spouse is a party or which involves property of the
requesting spouse. Collection activity does not include a notice of
deficiency; the filing of a Notice of Federal Tax Lien; or a demand for
payment of tax.262 The term “property of the requesting spouse,”
means property in which the requesting spouse has an ownership
interest (other than solely through the operation of community
property laws), including property owned jointly with the nonrequest-
ing spouse.263 A section 6330 notice refers to the notice sent, pursuant
to section 6330, providing taxpayers notice of the Service’s intent to
levy and of their right to a collection due process (CDP) hearing.264

Where there had been doubt as to the earliest time that relief may
be sought, the regulations now make it clear that a request for relief
may be made before collection activity (as defined above) has com-
menced. For example, an election or request for relief may be made in
connection with an audit or examination of the joint return or a
demand for payment or pursuant to the CDP hearing procedures
under section 6320 in connection with the filing of a Notice of Federal
Tax Lien.265

The following examples illustrate these rules:
Example 1. On January 11, 2000, a section 6330 notice is mailed to
H and W regarding their 1997 joint Federal income tax liability.
The Internal Revenue Service levies on W’s employer on June 5,
2000. The Internal Revenue Service levies on H’s employer on
July 10, 2000. An election or request for relief must be made by
January 11, 2002, which is two years after the Internal Revenue
Service sent the section 6330 notice.

260. See supra.
261. Treas. Reg. § 1.6015-5(b)(1); Marzetta v. Comm’r, 90 A.F.T.R.2d

2002-6688 (E.D. Cal. 2002).
262. For a discussion on collection matters, see generally chapter 5. For a

discussion on claims for refund, see generally chapter 6.
263. Treas. Reg. § 1.6015-5(b)(2)(i).
264. Treas. Reg. § 1.6015-5(b)(2)(ii). For a discussion of section 6330 and the

CDP hearing, see chapter 5.
265. Treas. Reg. § 1.6015-5(b)(3). For a discussion of section 6320, see chapter 5.
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Example 2. The Internal Revenue Service offsets an overpayment
against a joint liability for 1995 on January 12, 1998. The offset
only partially satisfies the liability. The Internal Revenue Service
takes no other collection actions. On July 24, 2001,W elects relief
with respect to the unpaid portion of the 1995 liability. W’s
election is timely because the Internal Revenue Service has not
taken any collection activity after July 22, 1998; therefore, the
two-year period has not commenced.

Example 3. Assume the same facts as in Example 2, except that the
Internal Revenue Service sends a section 6330 notice on January
22, 1999. W’s election is untimely because it is filed more than
two years after the first collection activity after July 22, 1998.

Example 4. H and W do not remit full payment with their timely
filed joint federal income tax return for the 1989 tax year. No
collection activity is taken after July 22, 1998, until the United
States files a suit against both H and W to reduce the tax
assessment to judgment and to foreclose the tax lien on their
jointly-held business property on July 1, 1999. H elects relief on
October 2, 2000. The election is timely because it is made within
two years of the filing of a collection suit by the United States
against H.

Example 5. W files a Chapter 7 bankruptcy petition on July 10,
2000. On September 5, 2000, the United States files a proof of
claim for her joint 1998 income tax liability. W elects relief with
respect to the 1998 liability on August 20, 2002. The election is
timely because it is made within two years of the date the United
States filed the proof of claim in W’s bankruptcy case.266

Nonetheless, the regulations state that the Service will not consider
“premature claims” for relief under code sections 6016(b), (c), or (f). A
premature claim is a claim for relief that is filed for a tax year prior to
the receipt of a notification of an audit or a letter or notice from the
IRS indicating that there may be an outstanding liability with regard to
that year. Such notices or letters do not include notices issued
pursuant to section 6223 relating to TEFRA partnerships proceed-
ings.267 The regulations also state that a premature claim is not
considered an election or request under section 1.6015-1(h)(5) of the
Treasury Regulations.268

266. Treas. Reg. § 1.6015-(b)(4), examples (1)–(5).
267. For discussion of TEFRA partnership proceedings, see chapter 3.
268. Treas. Reg. § 1.6015-5(b)(3), (5). Treas. Reg. § 1.6015-1(h)(5) states:

A qualifying election under § 1.6015-2 [innocent spouse] or 1.6015-
3 [separate liability election], or request under § 1.6015-4 [equitable
relief], is the first timely claim for relief from joint and several
liability for the tax year for which relief is sought. A qualifying
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§ 15:3.14 Notice to Nonrequesting Spouse

When the Internal Revenue Service receives an election under
section 6015(b), (c), or a request for relief under section 6015(f), the
Internal Revenue Service must send a notice to the nonrequesting
spouse’s last known address that informs the nonrequesting spouse of
the requesting spouse’s claim for relief.269 The notice must provide the
nonrequesting spouse with an opportunity to submit any information
that should be considered in determining whether the requesting
spouse should be granted relief from joint and several liability. A
nonrequesting spouse is not required to submit information. Upon
the request of either spouse, the Internal Revenue Service will share
with one spouse the information submitted by the other spouse,
unless such information would impair tax administration.270

The Internal Revenue Service must notify the nonrequesting spouse
of the Service’s preliminary and final determinations with respect to
the requesting spouse’s claim for relief under section 6015.271

The Internal Revenue Service will consider all of the information
(as relevant to each particular relief provision) that the nonrequesting
spouse submits in determining whether relief from joint and several
liability is appropriate, including information relating to the following:

(1) The legal status of the requesting and nonrequesting spouse’s
marriage;

(2) The extent of the requesting spouse’s knowledge of the erro-
neous items or underpayment;

election also includes a requesting spouse’s second election to seek
relief from joint and several liability for the same tax year under
§ 1.6015-3 when the additional qualifications of paragraphs (h)(5)(i)
and (ii) of this section are met—

(i) The requesting spouse did not qualify for relief under § 1.6015-3
when the Internal Revenue Service considered the first election
solely because the qualifications of § 1.6015-3(a) were not
satisfied; and

(ii) At the time of the second election, the qualifications for relief
under § 1.6015-(a) are satisfied.

269. For guidance regarding the definition of last known address, see Treas. Reg.
§ 301.6212-2. For discussion, see chapter 6. The Tax Relief and Health
Care Act of 2006 requires notice be given to the non-requesting spouse in
the case of requests for equitable relief under section 6015(f), and an
opportunity for the non-requesting spouse to become a party to the Tax
Court proceeding. I.R.C. § 6015(e)(4), as amended by the Tax Relief and
Heath Care Act of 2006, Pub. L. No. 109-432, § 408(b)(4).

270. Treas. Reg. § 1.6015-6(a)(1).
271. Treas. Reg. § 1.6015-6(a)(2).
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(3) The extent of the requesting spouse’s knowledge or participa-
tion in the family business or financial affairs;

(4) The requesting spouse’s education level;

(5) The extent to which the requesting spouse benefited from the
erroneous items;

(6) Any asset transfers between the spouses;

(7) Any indication of fraud on the part of either spouse;

(8) Whether it would be inequitable272 to hold the requesting
spouse jointly and severally liability for the outstanding
liability;

(9) The allocation or ownership of items giving rise to the
deficiency; and

(10) Anything else that may be relevant to the determination of
whether relief from joint and several liability should be
granted.273

The failure to submit the information discussed above does not
affect the nonrequesting spouse’s ability to seek relief from joint and
several liability for the same tax year. However, information that the
nonrequesting spouse submits is relevant in determining whether
relief from joint and several liability is appropriate for the nonrequest-
ing spouse should the nonrequesting spouse also submit an applica-
tion for relief.274

After making a preliminary determination regarding a claim for
relief from joint and several liability, the Service will follow the
following procedures.275

The Service will issue a preliminary determination letter to the
requesting spouse based on the merits of the claim. In the event the
preliminary determination grants full or partial relief, the Service will
suspend processing of the claim for forty-five calendar days, pending
an appeal by the nonrequesting spouse. The Service will notify the
requesting spouse that the nonrequesting spouse has the right to
separately protest the Service’s preliminary determination.276

The Service will notify the nonrequesting spouse of the preliminary
determination at the same time the Service notifies the requesting
spouse. The nonrequesting spouse has the right to file a written

272. See Treas. Reg. §§ 1.6015-2(d) and 1.6015-4. For discussion, see supra.
273. Treas. Reg. § 1.6015-6(b).
274. Treas. Reg. § 1.6015-6(c).
275. Rev. Proc. 2003-19, 2003-1 C.B. 371, § 4.01.
276. Rev. Proc. 2003-19, supra, § 4.01(1).
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protest and request an Appeals conference to protest the preliminary
determination to grant partial or full relief. To be eligible for an
Appeals conference, the nonrequesting spouse must request an Ap-
peals conference, in writing, within thirty calendar days of the mailing
date of the notification letter. If the nonrequesting spouse appeals, the
Service will suspend further processing of the requesting spouse’s
claim for relief pending the outcome of the nonrequesting spouse’s
appeal.277

Specified procedures apply to Appeals conferences.278

Counsel should note that section 6015 specifically provides the
nonrequesting spouse with two opportunities to participate in the
determination of whether the requesting spouse is entitled to relief:
once at the administrative level under section 6015(h)(2), and once
when the petition has been filed in the Tax Court under section 6015
(e)(4).279 It is also noteworthy to point out that the proposed regula-
tions had provided that, at the request of one spouse, the IRS would
omit from shared documents the spouse’s new name, address, em-
ployer, telephone number, and any other information that would
reasonably identify the spouse’s location. The final regulations omit
this provision. To address this concern, however, the Internal Revenue
Manual provides that the IRS will omit from shared documents any
information that could reasonably identify a spouse’s location.280

277. Rev. Proc. 2003-19, supra, § 4.01(2).
278. Rev. Proc. 2003-19, supra, § 4.02. For discussion, see chapter 4.
279. T.D. 9003 (July 18, 2002), 67 Fed. Reg. 47,278, 47,284. The Tax Relief and

Health Care Act of 2006 requires notice be given to the non-requesting
spouse in the case of requests for equitable relief under section 6015(f), and
an opportunity for the non-requesting spouse to become a party to the Tax
Court proceeding. I.R.C. § 6015(e)(4), as amended by the Tax Relief and
Heath Care Act of 2006, Pub. L. No. 109-432, § 408(b)(4).

280. Id. The relevant section of the IRM is section 25.15.3.3.1 (Sept. 1, 2003),
which states:

(1) When abuse is alleged, the Cincinnati Centralized Innocent
Spouse Operation (CCISO) will send the RS [Requesting Spouse]
a notification letter informing them the NRS [Nonrequesting
Spouse] will be notified and given an opportunity to participate.
CCISO will hold the claim pending a response from the RS. The
letter informs the RS of the following options:
a. Should they want to proceed, the notification letter to the

NRS (NRS) will be sent from CCISO as an added precaution
to conceal the RS’s geographic location. The RS’s new name,
address or employer will not be used in correspondence to
the NRS. CCISO will suspense the notification letter to the
NRS for 60 days pending a response. They will forward any
response to the unit or area working the claim. The pre-
liminary determination letter to the NRS will also be issued
by CCISO.
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§ 15:3.15 Credits, Refunds, and Res Judicata

[A] In General
Except as provided in paragraphs Code section 6015(g)(2) and

(3),280.1 notwithstanding any other law or rule of law (other than
section 6511,280.2 6512(b),280.3 7121,280.4 or 7122280.5), credit or
refund shall be allowed or made to the extent attributable to the
application of section 6015.280.6

[B] Res Judicata
Code section 6015(g)(2) provides that, in the case of any election

under section 6015(b) or (c),281 or of any request for equitable relief
under subsection (f),281.1 if a decision of a court in any prior proceeding
for the same taxable year has become final, such decision shall be
conclusive except with respect to the qualification of the requesting
spouse for relief which was not at issue in that proceeding.282 This
exception does not apply if the court determines that the requesting

b. If the RS does not want us to contact the NRS, they need to
withdraw their claim as indicated in the letter. If they do not
withdraw, continue processing.

(2) For claims originating in an Area office, the examiner will contact
the RS to determine if there is a need to take additional precau-
tions to conceal the RS’s location. If so, the area examiner will
send a cover letter with Letter 3284 stating they have been
notified of the Innocent Spouse claim and will be working the
issue along with the other exam issues. The RS’s new name,
address or employer must not be used in correspondence to the
NRS. The NRS should be given 30 days to respond.

Cf. Form 8857 and material regarding spousal abuse, discussed supra.
280.1. See next paragraph of text.
280.2. Code section 6511 deals with the period of limitations for filing a claim for

refund.
280.3. Code section 6512(b) deals with the Tax Court having jurisdiction to

determine the amount of an overpayment.
280.4. Code section 7121 deals with closing agreements.
280.5. Code section 7122 deals with compromises.
280.6. I.R.C. § 6015(g)(1). See also Ordlock v. Comm’r, 126 T.C. 47 (2006),

discussed supra.
281. The regulations provide that claims for equitable relief under section

6015(f) are subject to the application of res judicata under section
6015(g)(2). See Thurner v. Comm’r, 121 T.C. 43, 52 at note 4, discussing
Treas. Reg. §§ 1.6015-1(e), (h)(1) and 1.6015-4.

281.1. I.R.C. § 6015(g)(2), as amended by the Tax Relief and Health Care Act of
2006, Pub. L. No. 109-432, § 408(b)(6).

282. I.R.C. § 6015(g)(2), added by Pub. L. No. 106-554, Consolidated Appro-
priations Act of 2001, § 1(a)(7) [which enacted into law § 313(a)(1) of H.R.
5662), which also designated former section (g) as (h)].
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spouse participated meaningfully in the prior proceeding.283 Conse-
quently, a requesting spouse who participated meaningfully in a prior
court proceeding concerning the underlying liability for which relief is
sought is precluded by section 6015(g)(2) from electing relief under
section 6015(b) or (c) after the decision become final, whether or not
the requesting spouse’s eligibility for relief under section 6015(b) or (c)
was at issue in the prior proceeding. In addition, under section 6015(g)
(2), if the requesting spouse’s entitlement to relief from liability under
section 6015 for the same tax year was at issue in a prior proceeding,
then, regardless of the extent of the requesting spouse’s participation
in such proceeding, the requesting spouse would be precluded from
electing relief under section 6015(b) or (c) after the decision in such
proceeding has become final. Thus, the final regulations were
amended to emphasize that res judicata will apply if relief under
section 6015 was at issue in the prior proceeding, or if the requesting
spouse meaningfully participated in the prior proceeding.284

In the recent case of Hopkins v. Commissioner,285 the Tax Court
held that a closing agreement with the IRS signed ten years before
enactment of the present innocent spouse relief provisions did not
preclude the taxpayer from asserting relief: as a matter of first
impression, the doctrines of res judicata and collateral estoppel did
not preclude her claim for relief. But in Dutton v. Commissioner,285.1

the Tax Court held that an offer in compromise entered into after the
effective date of section 6015 was binding and precluded further relief
under section 6015.

In Thurner v. Commissioner,286 the Tax Court gave clarification to
the term “participated meaningfully.” In that case, it held that a wife,
the requesting spouse, was not necessarily barred by the doctrine of res
judicata even though the case had been litigated on the merits. The
court explained:

There is no dispute that the traditional prerequisites for the
application of the doctrine of res judicata are present in these
cases. As previously mentioned, petitioners were parties to the
District Court collection action brought by the Government to
reduce to judgment petitioners’ unpaid assessments for the taxable
years 1981, 1990, and 1992. The District Court is a court of

283. Id.
284. Treas. Reg. § 1.6015-1(e); T.D. 9003 (July 18, 2002), 67 Fed. Reg. 47,278,

47,280. But see Hopkins v. Comm’r, 120 T.C. 451 (2003) (res judicata not
applicable), discussed in the text, infra. For a discussion regarding res
judicata and collateral estoppel in general, see chapter 6.

285. Hopkins v. Comm’r, 120 T.C. 451 (2003), additional opinion at 121 T.C.
73 (2003).

285.1. Dutton v. Comm’r, 122 T.C. 133 (2004).
286. Thurner v. Comm’r, 121 T.C. 43 (2003).
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competent jurisdiction with regard to such collection actions. Sec.
7402. The District Court collection action was initiated on
January 7, 2000, well after the July 22, 1998, effective date of
section 6015. Thus, petitioners could have (but did not) raise their
claims for relief from joint and several liability under section 6015
as a defense in the District Court collection action. Cf. United
States v. Shanbaum, 10 F.3d 305, 313–314 (5th Cir. 1994). The
District Court’s decision granting the Government’s Motion for
Summary Judgment, a decision on the merits, was affirmed on
appeal and is now final. See Kunkes v. United States, 78 F.3d 1549,
1550 n. 2 (Fed. Cir. 1996); Hubicki v. ACF Indus., Inc., 484 F.2d
519, 524 (3d Cir. 1973).

Petitioners nevertheless contend that respondent cannot rely on
the doctrine of res judicata because the question whether peti-
tioners “participated meaningfully” in the District Court collec-
tion action, within the meaning of section 6015(g)(2), presents a
material issue of fact. We note a subtle divergence in petitioners’
positions on this point. Specifically, while petitioner Scott P.
Thurner contends in very general terms that respondent failed
to satisfy his burden of proving that there is no dispute as to a
material fact, petitioner Yvonne E. Thurner goes a step further and
alleges that she did not participate meaningfully in the District
Court collection action inasmuch as she simply complied with her
husband’s instructions to sign the pleadings and various other
documents that were filed with the District Court.

The record clearly establishes that petitioner Scott P. Thurner
participated meaningfully in the District Court collection action.
The documents that petitioners filed in the District Court collec-
tion action were signed by both petitioners and amply demon-
strate that petitioner Scott P. Thurner was fully engaged in that
proceeding. In addition, petitioner Scott P. Thurner acknowledged
in the affidavit attached to his Objection that he maintained
exclusive control over all tax matters including the handling of
the District Court collection action. Accordingly, we hold that
respondent is entitled to summary judgment that petitioner Scott
P. Thurner is barred under section 6015(g)(2) from claiming relief
under section 6015 for the years 1981, 1990, and 1992.

In contrast, we are unable to conclude on this record that
petitioner Yvonne E. Thurner participated meaningfully in the
District Court collection action. Petitioner Yvonne E. Thurner ’s
assertion that she merely complied with her husband’s instruc-
tions to sign the pleadings and various other documents that were
filed in the District Court collection action raises an issue of
material fact as to her level of participation in that proceeding.
Under the circumstances, drawing factual inferences in a manner
most favorable to the party opposing summary judgment, see
Dahlstrom v. Commissioner, 85 T.C. at 821, we conclude that
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respondent is not entitled to summary judgment that petitioner
Yvonne E. Thurner is barred from claiming relief under section
6015 for the years 1981, 1990, and 1992. The question of the
applicability of the bar of res judicata under section 6015(g)(2) as
to petitioner Yvonne E. Thurner can be resolved only after further
development of the record through discovery or trial of the case.287

In Huynh v. Commissioner,288 the court provided yet further
elucidation on the term, “participated meaningfully.” The court stated:

Generally, where a court of competent jurisdiction enters a final
judgment on the merits of a cause of action, the parties in the prior
litigation are bound by every matter that was or that could have
been offered and received to sustain or defeat the claim. Commis-
sioner v. Sunnen, 333 U.S. 591, 597, 68 S. Ct. 715, 92 L. Ed. 898
(1948). Section 6015(g)(2), however, modifies this common law
doctrine of res judicata with regard to claims under section 6015
for relief from joint liability.

Court cases have not yet clearly defined “meaningful participa-
tion” in all respects, although we have indicated that “merely
[complying]” with a spouse’s instructions to sign various pleadings
and other documents filed in prior litigation is not conclusive of
meaningful participation, Thurner v. Commissioner, supra at 53,
but signing court documents and participating in settlement
negotiations are indicators of meaningful participation; id.; Mon-
sour v. Commissioner, supra.

In Trent v. Commissioner, T.C. Memo. 2002-285, we suggested
that a taxpayer who participated in meetings with an Appeals
officer and who voluntarily signed a decision document generally
would be regarded as having participated meaningfully, regardless
of whether the taxpayer was represented by counsel.

The legislative history of section 6015 does not provide any
significant guidance as to the definition of “meaningful
participation.”

Petitioner argues that she did not meaningfully participate in
Huynh v. Commissioner, T.C. Summary Opinion 2001-131. She
claims that during the litigation in Huynh she had only minimal
knowledge of the underlying basis for the tax deficiencies, that she
signed various administrative and Court documents merely under
Hong’s direction, and that her testimony therein consisted solely
of “nervous” responses to the Court’s “leading questions.”

287. Id. at 53. See also Noons v. Comm’r, T.C. Memo. 2004-243 (res judicata
barred taxpayer ’s claim for equitable innocent spouse relief because
taxpayer meaningfully participated in the prior proceeding, citing and
explaining Thurner).

288. Huynh v. Comm’r, T.C. Memo. 2006-180.
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Respondent counters that petitioner could have raised the instant
issue of relief from joint liability in Huynh and that petitioner ’s
ability to read and understand the documents she signed, her
participation in the pretrial meetings, and her testimony at trial all
indicate that petitioner participated meaningfully.

We agree with respondent. In Huynh, petitioner signed all docu-
ments, participated in pretrial preparations and settlement nego-
tiations, and testified at trial.

Petitioner may have signed some documents under the direction
of Hong. Petitioner, however, reads English. She prepared her and
Hong’s joint Federal income tax returns. She was present at
meetings with respondent’s Appeals Office, as well as at pretrial
meetings with respondent’s counsel, and at trial.

In Huynh, petitioner was not formally represented by counsel.
Hong, however, has a law degree, and petitioner has introduced no
evidence that Hong did not allow her the opportunity to raise
therein her innocent spouse claim.

We conclude that petitioner meaningfully participated in Huynh
and that petitioner therefore is barred under section 6015(g)(2)
from obtaining any relief from joint liability for 1996 and 1997.289

[C] Credit and Refund Not Available Under Section 6015(c)
No credit or refund is allowed as a result of an election under

section 6015(c), relating to procedures to limit liability for taxpayers
no longer married or taxpayers legally separated or not living
together.290

§ 15:3.16 Effect of a Previous Chapter 7 Bankruptcy

In a recent revenue ruling,291 the IRS addressed the issue whether a
taxpayer is precluded from raising a request for relief from joint and
several liability under section 6015 by virtue of a previous Chapter 7
bankruptcy case in which the Service filed a proof of claim, but the
bankruptcy court did not make an actual determination of tax liability.
The ruling holds that the taxpayer is not so precluded.

The following were the facts in the ruling: Married taxpayers, H and
W, sign and timely file a joint return for Year 1. During an audit, the
Service determines that the joint return substantially understates the

289. Id.
290. I.R.C. § 6015(g)(3).
291. Rev. Rul. 2006-16, 2006-14 I.R.B. 694. Much of the material in this

section has been taken verbatim from the ruling cited. For ease of reading,
however, I have omitted quotation marks.
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income attributable to taxpayer W. The Service issues a notice of
deficiency, on which taxpayers default. In January of Year 3, the Service
assesses against taxpayers income tax deficiencies, for which they are
jointly and severally liable. Neither taxpayer pays the deficiency
assessment. In October of Year 3, taxpayers file a voluntary joint
petition for bankruptcy under Chapter 7 of Title 11 of the United
States Code (Bankruptcy Code). In November of Year 3, the Service
files a proof of claim asserting an unsecured priority claim for the
deficiency. Neither taxpayer, nor any other party in interest, objects to
the proof of claim, which is not discharged and is deemed allowed
under section 502(a) of the Bankruptcy Code. Neither taxpayer re-
quests relief from joint and several liability under section 6015 during
the bankruptcy case. Neither taxpayer requests the bankruptcy court
to adjudicate the merits of the tax liability under section 505 of the
Bankruptcy Code. After the bankruptcy case is closed, taxpayers H and
W separate. Thereafter, H (requesting spouse) files a request for relief
from joint and several liability under section 6015. No party in
interest files a dischargeability proceeding.

The ruling explains that under the facts, the Service filed a proof of
claim in the bankruptcy case and neither taxpayer, and no other party
in interest, filed an objection to the proof of claim under 11 U.S.C
§ 502(a) or moved for the bankruptcy court to determine the liability
under 11 U.S.C. § 505(a). Thus, the merits of the tax liability were not
determined by the bankruptcy court and the requesting spouse is not
precluded from raising a request for relief under section 6015 after the
bankruptcy case is closed.

Thus, the taxpayer, H, is not precluded from raising a subsequent
request for relief from joint and several liability under section 6015 by
virtue of the prior bankruptcy case filed by H and W in which the
Service filed a proof of claim, but the bankruptcy court did not make
an actual determination of the liability.
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