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I.
Introduction

Employment Practices Liability Insurance (“EPLI”) was developed to protect employers and their personnel from employment-related claims alleging, inter alia, discrimination, harassment, sexual harassment, wrongful termination, retaliation, and similar torts.
  However, with the passage of the Civil Rights Act of 1991, which amended Title VII of the Civil Rights Act of 1964, and most notably provided for compensatory and punitive damages for intentional discrimination and unlawful harassment, many employers saw a dramatic increase in the number of employment-related lawsuits.
  As such, since the early 1990s, the stand-alone EPLI coverage has evolved to provide employers with comprehensive insurance protection for such claims brought by employees (past and present) and job applicants.

II.
The Perfect Storm

Events of the past 18 months have created a “perfect storm” for employers of all sizes as well as EPLI practitioners trying to limit the ever expanding exposure to employment practice liability claims and the risks they pose to these companies.  Because of the “perfect storm” there has never been a more important time to have a robust EPLI policy in place.
A. The Economy

The United States is in the midst of a “Great Recession,” resulting in massive Reductions-in-Force (“RIF”), lay-offs, and rising unemployment (9.8% as of October 2, 2009, and trending up).
 This has resulted in nearly seven million U.S. jobs lost since December 2007, the most in over 60 years.


B.
The 2008 Election

The 2008 election cycle resulted in Democrat-controlled U.S. legislative and executive branches, which are expected to be pro-employee and pro-union.  Also, as appointments in the new administration take root, it is anticipated that there will be a better funded and more pro-active U.S. Equal Employment Opportunity Commission (“EEOC”), Department of Labor, and National Labor Relations Board (“NLRB”).  Experts expect a dramatic increase in employment claims that will be filed in federal and state administrative agencies as well as courts as a result of the election.

C.
Recent Legislative Developments
Recent legislative developments could also result in dramatic increases in employment claims.  In January 2009, Congress enacted, and President Obama signed, the Lilly Ledbetter Fair Pay Act.
 The Act makes it easier for employees who have experienced pay discrimination to seek redress. It was designed to overturn the Supreme Court’s 2007 decision in Ledbetter v. Goodyear Tire & Rubber Co.,
 which had construed the statute of limitations under Title VII, the main federal anti-employment-discrimination statute, unduly narrowly.  The Act amends Title VII,
 the Age Discrimination in Employment Act (“ADEA”),
 the Americans with Disabilities Act (“ADA”),
 and the Rehabilitation Act,
 to provide that, with regard to pay discrimination claims, an unlawful employment practice occurs: (1) when a discriminatory compensation decision or practice is adopted; (2) when an individual becomes subject to a discriminatory compensation decision or other practice; or (3) when an individual is affected by application of a discriminatory compensation decision or other practice, including each time wages, benefits, or other compensation is paid, resulting in whole or in part, from such a decision or other practice.
 Most importantly for employers, the new law allows the filing of a charge alleging pay discrimination with the issuance of each paycheck.
  Consequently, each paycheck can be considered an unlawful employment practice which starts the limitations anew.  In addition, the Act expands the relief to an aggrieved person by allowing recovery of back pay for up to two years preceding the filing of the charge, so long as the unlawful employment practices that have occurred during the charge filing period are “similar or related” to those that occurred outside the time for filing a charge.


Also in January 2009, the ADA Amendments Act of 2008 became law.
 The goal of this new law is to reject past Supreme Court decisions that have reduced the protections for people with disabilities under the ADA and restore its original Congressional intent.  In short, the change to the ADA that will have the biggest impact on employers is the much broader definition of who qualifies as disabled.  The ADA generally prohibits discrimination against people with disabilities in employment, transportation, public accommodation, communications and governmental activities.
  Currently, individuals are covered under the ADA where their medical condition is debilitating in such a way that it affects a “major life activity.”
  Under the new law, employees with a medical condition, whether mental or physical, that is controlled with medication, whether the treatment is successful or not, will likely now be covered under the ADA.  Such conditions as insulin-dependent diabetes, heart conditions, and even severe depression and anxiety could thus qualify someone for coverage under the new law.
  In fact, the new law extends disability protection to those who can manage their disabilities with medication and prosthetics by prohibiting courts from considering an individual’s use of mitigating measures, such as medication, artificial limbs and hearing aids, in determining whether that person’s impairment is substantially limiting and thus covered by the ADA.
 

The new law attempts to make absolutely clear the intent of broad coverage and the definition of disability, which is to include what it means to be “substantially limited in a major life activity.”  It does so by reaffirming the civil rights protections dismantled by a series of Supreme Court decisions that narrowly interpreted the definition of disability, which left people with epilepsy, diabetes, cancer, and mental illness without the protections.
  This was contrary to what Congress envisioned when the ADA was originally enacted in 1990.  In fact, the new law specifically identifies four of the Supreme Court’s decisions that will no longer be deemed precedents, and it sets forth criteria which state that anyone who has a substantial limitation of a major life activity will be deemed to be disabled.

In addition, in January 2008, President Bush signed into law the National Defense Authorization Act for FY 2008 (NDAA), which amended the Family and Medical Leave Act (“FMLA”) to extend leave protections to the families of U.S. Armed Forces members.
  The NDAA doubles the amount of leave to injured veterans and their family members are entitled.  Eligible employees are entitled  to up to six months of FMLA leave to care for an injured service member and 12 weeks of leave if a service member is called up for active duty under certain circumstances.   The bill also allows a “spouse, son, daughter, parent, or next of kin” to take up to 26 weeks of leave to care for a “member of the Armed Forces, including a member of the National Guard or Reserves, who is undergoing medical treatment, recuperation, or therapy, is otherwise in outpatient status, or is otherwise on the temporary disability retired list, for a serious injury or illness.”
  This translates to increased requirements on employers to recognize additional FMLA qualifying events, such as military disability and employees caring for individuals injured in the line of duty.  The Department of Labor published its final rules and regulations related to the amendments in November 2008.
  

D.
H1N1 Flu Virus (“Swine Flu”)
The H1N1 Flu Virus (“swine flu”) could potentially reach pandemic proportions this year and thus pose serious challenges to employers in dealing with the various legal issues created by it.  For example, Title VII of the Civil Rights Act prohibits employment discrimination on the basis of national origin, and therefore any discrimination against Mexicans (i.e., the swine flu originated in Mexico).
 
Also, the ADA protects applicants and employees from disability discrimination and is relevant to pandemic preparation in at least three major ways: (1) the ADA regulates employers’ disability-related inquiries and medical examinations for all applicants and employees, including those who do not have ADA disabilities; (2) the ADA prohibits covered employers from excluding individuals with disabilities from the workplace for health or safety reasons unless they pose a “direct threat” (i.e. a significant risk of substantial harm even with reasonable accommodation); and (3) the ADA requires reasonable accommodations for individuals with disabilities (absent undue hardship) during a pandemic.

Finally, although EPLI carriers generally do not cover the claims under the Occupational Safety and Health Administration (“OSHA”), OSHA’s General Duty Clause requires that employers provide a safe and healthy work environment.
  Moreover, OSHA will rely upon the General Duty Clause to protect workers from the risks of swine flu in their employment. In the event of a pandemic, OSHA has indicated that it will adjust its priorities to ensure employers are adequately protecting their workers from swine flu.
  Employers found to be in violation of the General Duty Clause are subject to a monetary fine. If an employer willfully or repeatedly violates the General Duty Clause, OSHA will assess the employer a civil penalty of at least $5,000 and potentially up to $70,000 per violation.
 

E.
An Active Supreme Court

In 2008-2009 the U.S. Supreme Court heard several hotly contested labor and employment cases with far-reaching decisions that affected the rights of employers and employees alike, including AT&T Corp. v. Hulteen
 and Crawford v. Metro. Gov't of Nashville & Davidson County
 discussed more fully in Section VI below.
F.
The Actual/Potential Effects of the Perfect Storm

The results of this “perfect storm” have already been, and will continue to be, dramatic.  Last year saw the highest number of charges filed by employees with the EEOC since the agency was founded in 1964.  In Fiscal Year (FY) 2008, which ended September 30, 2008, the EEOC received a total of 95,402 discrimination charges, an increase of 15% from FY2007.
  It also recovered $376 million in monetary relief for thousands of discrimination victims and obtained significant remedial relief from employers to promote inclusive and discrimination-free workplaces.
  Both of these figures indicate a significant increase in filings since the economic slide began in December 2007.  Also in the past year, there has been a developing trend of an increase in claims brought by older workers alleging, among other things, age discrimination and violations of the Older Workers Benefit Protection Act as evidenced by the 28.6% increase in FY2008 EEOC charges related to age discrimination.
 This is due to the RIFs and lay-offs by U.S. employers that were inadequately implemented thus having a disparate effect on older employees who are typically more highly compensated than younger, less senior employees. 

III.
Definition of an Employment Practices Liability Violation
Employment practices liability (“EPL”) policies provide coverage for employment practices liability claims specifically enumerated in the policy that are committed by the named insured or an “employee” acting in his/her capacity.  The expanding array of employment practice liability claims fall into three general categories: statutory, tort and contractual-based liabilities.  Covered claims can include:

•
Sexual Harassment

•
Race Discrimination

•
Age Discrimination
•
Color Discrimination

•
Gender Discrimination

•
National Origin Discrimination

•
Religious Discrimination
•
Retaliation

•
Wrongful Termination
•
Wrongful Discharge
•
Wrongful Denial of Training 

•
Wrongful Discipline 


•
Wrongful Evaluation 

•
Wrongful Denial of Seniority 

•
Invasion of Privacy

•
Failure to Hire
•
Failure to Promote

•
Defamation

•
Breach of Contract

•
Non-Compete

•
Non-Solicitation

•
FLSA Violations

•
FMLA Violations

•
ADA Violations
•
ADEA Violations
•
Equal Pay Act Violations

•
ERISA Violations
•
Older Workers Benefit Protection Act
Moreover, intentional acts, which are generally claimed in employment suits and are typically excluded under CGL policies, may be covered under EPL insurance policies.  Where a named insured employer is held vicariously liable for an employee’s wrongful and intentional acts, coverage could exist for the insured employer’s negligent supervision or negligent failure to prevent the harassment or discrimination.
  
Under EPL policies the term “claim”   has a broad definition which includes a written demand for monetary or non-monetary relief, civil proceedings, criminal proceedings, formal administrative or regulatory proceedings (including proceedings commenced before the EEOC or similar state agencies), arbitrations or mediations or other alternative dispute resolution proceeding.  It should also be noted that EPL policies provide coverage on a claims-made basis.  This means that coverage is triggered only when a claim is first made against an insured under and during the term of the policy.  The claim also must be reported to the insurer during the policy period.
  Additionally, coverage for defense expenses is part of the limit of liability.  EPL policies are generally written with an annual aggregate limit of liability, and defense expenses are typically subject to a deductible or retention amount.  Furthermore, unlike most CGL policies, the insured is permitted to select its own defense counsel, subject to prior notice to and consent by the insurer.
  

IV.
Liability for RIFs, Lay-offs and Other Recessionary Steps 

In difficult economic times, employers are faced with a number of challenges on how to reduce overhead and costs.  One such way to reduce costs may be to lay-off employees or reduce its work force.  However, if an employer elects to a RIF, the employer must be aware of potential liability that it may face if it reduces its workforce in a manner that discriminates on the basis of age, religion, sex, color, or national origin.  The following cases illustrate some of the pitfalls employers have faced, as well as the steps that an employer should take or actions to avoid when reducing its workforce.  More importantly, the cases show that liability may be found even where there exists a legitimate basis to terminate a particular employee.

In Ferguson v. Lander Co.,
 the plaintiff filed an action against his former employer alleging that the termination of his employment, which was part of a RIF, was motivated by his age, in violation of both the ADEA and the New York Human Rights Law (“HRL”).  Although the plaintiff was an at-will employee and could be discharged for any lawful reason and at any time at the discretion of the employer, the plaintiff was nonetheless afforded legal protection against age discrimination.  Such discrimination trumps an employer’s ability to deal freely with at-will employees.
  A “reduction [in work force] does not insulate [an employer] from claims of intentional discrimination under the ADEA.”
 
The court began its analysis by explaining that it is the employee’s burden to show that the discharge was motivated by age.
  “In order to establish a violation of the ADEA, the plaintiff must demonstrate that his or her age actually played a role in [the employer’s decision-making] process and had a determinative influence on the outcome.”
    To prove a violation, age need not be the primary reason for the termination; age simply must be a motivating factor.
  Further, the court set forth and applied the framework articulated by the Court in McDonnell Douglas Corp. v. Green.
  Thus, to make a prima facie showing of age discrimination, a plaintiff who has been discharged must prove that: (1) he belongs to a protected class – that he is over the age of forty; (2) he was qualified for the position; (3) the plaintiff’s employment was involuntarily or constructively terminated; and (4) the termination occurred under circumstances giving rise to an inference of discrimination.
  
Applying the foregoing principles, the court concluded that the decision to terminate the plaintiff’s employment was “by no means purely the product of rank, unadulterated age bias.”  The decision was based upon concerns regarding the plaintiff’s capabilities and the need to reduce the company’s workforce in the midst of a company financial crisis.
  However, the court also found that the plaintiff’s age played a “substantial” role in his termination.  In concluding that age was a motivating factor, the court pointed to a number of facts, including the fact that 10 of the 16 employees who lost their employment were age 48 or older.
  The court also noted that significantly inflated criticisms of the plaintiff's performance as set forth in evaluations supported the inference that the criticisms were intended to mask age bias.
  “When employment decisions are swayed by such thinking, an employee’s rights under the ADEA are violated.”
  Accordingly, the court ruled in favor of the plaintiff and against the employer.  It should be noted that Gross v. FBL Financial Services, Inc.
 has since altered the test to be used in ADEA discrimination cases.
In Asmo v. Keane, Inc.,
 an employee-recruiter was terminated as part of a RIF following the events of September 11th.  The employee alleged that she was wrongfully terminated, in violation of the Pregnancy Discrimination Act of 1978, when her employer found out that she was pregnant with twins.  The employer used three main factors in determining which recruiters would be laid off: (1) relative tenure; (2) the number of hires by that recruiter in 2001; and (3) the forecasted hiring needs for 2002.
  The employer testified that the employee had the least tenure of all of the recruiters, had the lowest number of hires, and the company had little need for hiring in the employee’s region in 2002.
  The employer also stated that the employee had a higher salary than the other recruiters and did not get the “face time” that the other recruiters got.
The employer conceded that the employee satisfied the first three prongs of the McDonnell Douglas burden-shifting test – (1) that she was pregnant; (2) that she was qualified for her job; and (3) that she was subjected to an adverse employment decision – but argued that the employee could not meet the fourth step – that there was a nexus between her pregnancy and the termination – to make a prima facie case of discrimination under Title VII.
  Despite the valid reasons to terminate the employee, the Sixth Circuit disagreed with the employer.  The Sixth Circuit found that the employee had met the nexus requirement by establishing temporal proximity between the employer’s learning of the pregnancy and the employee’s termination.  The employee was terminated just two months after learning of her pregnancy.
  Accordingly, the Sixth Circuit ruled that the employer’s stated reasons for terminating the employee were a pretext for discrimination. 
 

In a third recent case, the court in Ferrill v. Parker Group, Inc.,
 ruled that an employer intentionally discriminated on the basis of race in violation of 42 U.S.C. § 1981, despite the ending of the job for which the employee was hired.  In that case, the plaintiff, an African-American woman, was hired as a temporary employee to fill the employer’s pre-election staffing needs from September through November 1994.
 The employee worked primarily on a gubernatorial campaign, making race-matched “get out the vote” telephone calls.
  The employee was charged with calling black voters.
 Following the election, the employee was laid off during a RIF.
  She filed suit alleging race discrimination in her termination and job assignment.

The Sixth Circuit found in favor of the employee.  Although the employer had a “business necessity” to terminate the plaintiff’s employment as the job for which she was hired ended, the Court explained that the business necessity defense does not apply to a defendant who is accused of intentional discrimination on the basis of race in violation of § 1981.
  The Sixth Circuit concluded that the employer’s admission that the calls were made on the basis of race and that the employees were segregated on the basis of race were direct evidence of disparate treatment on the basis of race and sustained the plaintiff employee’s prima facie case. 
 
The foregoing cases demonstrate that even though an employer may have valid reasons for terminating an employee, the employer may still be held liable for discrimination if there exists any nexus between the employee’s protected class and the termination.  As such, there are a number of steps that an employer should take to protect itself during a RIF.  First, even though race, sex, pregnancy, age, etc., is not the reason for the termination of an employee during a RIF, the termination should never convey the appearance of termination based on the employee’s protected class status.  Second, during a RIF, many quantifiable, non-discriminatory criteria should be used to determine which employees are to be laid off.  The employer should focus on specific categories of employees, rather than on specific employees.  For example, the employer should eliminate an entire group or department or all of those employees “who have been employed with the company for less than one year.”  The employer should keep a file of the objective criteria and substantially document the need for the RIF.

Once employees are selected to be laid off, the employer should make sure there is no indicia of termination based on protected class status.  In other words, the employer should make sure that the group selected for termination does not contain a disproportionate number of members of a protected class.  In addition, employers should keep non-biased documentation regarding each terminated employee which shows an affirmative basis to warrant the termination.  Furthermore, it is advisable that employers provide severance benefits to terminated employees subject to RIF in exchange for a separation agreement in which the employee releases the employer from all liability. 
V.
Coverage for Sexual Harassment, Discrimination and Retaliation Suits 

Most EPL insurance policies provide coverage for damage caused by intentional conduct, such as sexual harassment, discrimination, and retaliation.
  EPL insurance policies also provide coverage for punitive damages unless prohibited by state law.

Lodgenet Entm't Corp. v. Am. Int'l Specialty Lines Ins. Co.,
 demonstrates that coverage exists under an EPL insurance policy for an intentional sexual harassment claim.  In that case, after the EEOC dismissed an employee’s sexual harassment charge against her former employer, the employee filed a sexual harassment suit against the insured-employer.
  The employer sought coverage under the EPL policies issued to it by its insurer.  Like most EPL policies, the policy in question provided coverage for sexual harassment claims.
   Of significance, the insurer did not dispute coverage existed for the intentional act of sexual harassment.  Instead, the insurer argued that there was no coverage because the insured did not provide timely notice of the “claim” under the “claims-made” policy.  The insurer maintained that the administrative claim and the lawsuit arose out of the same set of facts, thus the insured’s failure to timely notice its “claim” with the EEOC rendered the “claim” regarding the lawsuit untimely.
  The insured countered that there could be a separate “claim” for the administrative charge and for the lawsuit.
  The court agreed with the insured, finding that the language in the policy was ambiguous.
  Accordingly, the court ruled that the claim for sexual harassment was covered.
VI.
Key Recent Decisions and Issues for Tomorrow
A.
AT&T Corp. v. Hulteen
In May 2009, the U.S. Supreme Court, in AT&T Corp. v. Hulteen,
 reversed the Ninth Circuit and held that AT&T did not violate the Pregnancy Discrimination Act of 1978 (PDA) by calculating the accrual of pension benefits in a way that provides less retirement credit to those employees who took pregnancy leave before the enactment of the PDA than to those employees who took other types of medical leave.  


In the 1960s and early to mid-1970s, AT&T employees on “disability” leave received full credit for entire periods of absence, but those who took “personal” leaves received only a maximum credit of thirty days.  Leave for pregnancy was treated as personal, not disability.
  In 1978, Congress amended Title VII by passing the PDA,
 which made it “clear that it is discriminatory to treat pregnancy-related conditions less favorably than other medical conditions.”
  Thus, on the effective date of the PDA, April 29, 1979, AT&T began to provide service credit for pregnancy leave on the same basis as leave taken for other temporary disabilities.   However, AT&T did not make any retroactive adjustments to the service credit calculations of women who had been subject to the pre-PDA personnel policies.


The Court ruled that “[a]lthough adopting a service credit rule unfavorable to those out on pregnancy leave would violate Title VII today, a seniority system does not necessarily violate the statute when it gives current effect to such rules that operated before the PDA.”
  The Court espoused that “seniority systems are afforded special treatment under Title VII.”
  The Court found that AT&T’s pension payments were in accord with a bona fide seniority system’s terms, and therefore, the Court held that AT&T’s pension payments were insulated from challenge under Title VII.
  The Court also concluded that there was intent by Congress to apply the PDA retroactively.
 
In addition, the Court also rejected Hulteen’s argument that the recent amendment to § 706(e) of Title VII, adopted in response to Ledbetter v. Goodyear Tire & Rubber, Co.,
  The Lily Ledbetter Fair Pay Act provides that “an unlawful employment practice occurs . . . when an individual is affected by application of a discriminatory compensation decision or other practice . . . .”  The Court reiterated that A&T’s pre-PDA decisions denying full service credit were not discriminatory.
  

B.
Gross v. FBL Financial Services, Inc..
On June 18, 2009, the U.S. Supreme Court, in a 5-4 decision, held in Gross v. FBL Financial Services, Inc.
 that a plaintiff bringing an age discrimination claim under the ADEA must prove that age was the “but for” cause of an adverse employment action, rather than simply showing that age was a “motivating factor.”  The decision establishes that in age discrimination cases, unlike Title VII cases, employers are not permitted to make adverse employment decisions based upon “mixed-motives,” – both lawful and unlawful reasons.  In distinguishing between the burdens in ADEA and Title VII cases, the Court also held that the burden of persuasion does not shift to the party defending an alleged mixed-motives discrimination claim brought under the ADEA.
  
In Gross, 54 year-old Jake Gross was reassigned from claims administration director to claims project coordinator.  Although Gross’ compensation did not change, many of his responsibilities were given to an employee in her early 40s and whom Gross previously supervised.
  Gross filed suit, alleging that his reassignment was based on age, in violation of the ADEA.  FBL defended its decision to reassign Gross on the grounds that the reassignment was part of a corporate restructuring and that Gross’ new position was better suited to his skills.

At the close of trial, the District Court instructed the jury that it must find in favor of Gross if Gross proved by a preponderance of the evidence that FBL demoted him and that age was a “motivating factor” in the decision.  Id.  The jury returned a verdict for Gross and FBL appealed.  Id.  The Eighth Circuit reversed and remanded for a new trial, holding that the District Court improperly instructed the jury under the standard in Price Waterhouse v. Hopkins.
  In Price Waterhouse v. Hopkins, the U.S. Supreme Court held “that if a Title VII plaintiff shows that discrimination was a ‘motivating’ or a ‘substantial’ factor in the employer’s action, the burden of persuasion should shift to the employer to show that it would have taken the same action regardless of that impermissible consideration.”

The Supreme Court reversed and vacated the decision of the Court of Appeals, distinguishing between the ADEA and Title VII and holding that in a claim brought under the ADEA, the burden of persuasion does not shift to the defendant and the plaintiff must show by the preponderance of the evidence that age was the “but for” cause of the employer’s adverse employment decision.
  The Court reasoned that, unlike Title VII, the ADEA has not been amended to include “motivating factor language.
  The ADEA provides that “[i]t shall be unlawful for an employer . . . to fail or refuse to hire or to discharge any individual or otherwise discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s age.”
  The Court emphasized that the words “because of” was the “reason” that the employer decided to act.  Thus, age may not be a motivating factor in an employer’s adverse decision, but the decision must be “but for” the employee’s age.
 
As a result of the Gross decision, a plaintiff bringing an age discrimination claim against an employer will face a greater challenge in proving his or her case.  The plaintiff-employee must now satisfy the substantially stricter “but for” test and have the burden of persuasion in all cases, including mixed-motives cases.  Other points to take away from the Gross decision are that the “but for” test only applies to ADEA claims and Gross did not rule out a McDonnell Douglas evidentiary analysis in non-mixed-motives cases brought under the ADEA.  Gross, however, did not resolve the issue of what standards should apply and which party will have the burden in situations where discrimination claims are brought under both the ADEA and Title VII.  In other words, should a court impose two different standards for the two different claims?  Or should it apply only one test, and if so, should it apply the stricter or looser standard?  Indeed, such unresolved issues will invite the Court to revisit this issue.  In addition, will this decision invite the Supreme Court, if given the opportunity, to strike the “mixed-motives” test altogether, or at least refine the Price Waterhouse burden-shifting framework?  Further, will the Gross decision prompt Congress to amend the ADEA to counter the rigid Gross standard?
On June 29, 2009, the U.S. Supreme Court in Ricci v. DeStefano,
 ruled that the City of New Haven’s discarding of tests, which had racially adverse results, violated Title VII.  In that case, 118 New Haven firefighters took examinations to qualify for promotions to the rank of lieutenant or captain.
  Seventy-seven candidates completed the lieutenant examination – 43 whites, 19 blacks, and 15 Hispanics.  Thirty-four passed – 25 whites, 6 blacks, and 3 Hispanics.  Eight lieutenant positions were vacant at the time of the examination, the top 10 candidates were eligible for an immediate promotion to lieutenant, and all were white.
  Forty-one candidates completed the captain examination – 25 whites, 8 blacks, and 8 Hispanics.  Twenty-two passed – 16 whites, 3 blacks, and 3 Hispanics.  Nine candidates were eligible for an immediate promotion – 7 whites and 2 Hispanics.
 
Because no black candidates were eligible for immediate promotion based on the test results and the City was concerned that the results and promotions would subject the City to claims of disparate-impact race discrimination, the City elected not to certify the examination results, thereby effectively thwarting the promotions.  Thereafter, 17 white firefighters and 1 Hispanic fighter, who were all denied a chance at promotions when the City refused to certify the test results, sued the City, alleging that the City intentionally discriminated against them on the basis of race, in violation of Title VII and the Equal Protection Clause of the Fourteenth Amendment.
  The City defended the action on the grounds that they had a good-faith belief that they would have violated the disparate-impact prohibition in Title VII had they certified the examination results.
  
After the District Court granted summary judgment in favor of the City and the Second Circuit affirmed, the firefighters appealed.
  The Supreme Court reversed.  In doing so, the Court adopted the strong-basis-in-evidence standard to resolve any conflict between the disparate-treatment and the disparate impact provisions of Title VII.
  This is the same test which has been applied to discrimination cases brought under the Equal Protection Clause of the Fourteenth Amendment.  The Court reasoned that:
[t]he same interests are at work in the interplay between the disparate-treatment and disparate-impact provisions of Title II.  Congress has imposed liability on employers for unintentional discrimination in order to rid the workplace of practices that are fair in form, but discriminatory in operation.  But it has also prohibited employers from taking adverse employment actions ‘because of’ race.
 


The Court further explained that: 

[a]pplying the strong-basis-in-evidence standard to Title VII gives effect to both the disparate-treatment and disparate-impact provisions, allowing violations of one in the name of compliance with the other only in certain, narrow circumstances. The standard leaves ample room for employers’ voluntary compliance efforts, which are essential to the statutory scheme and to Congress’ efforts to eradicate workplace discrimination . . .  the standard appropriately constrains employers’ discretion in making race-based decisions: It limits that discretion to cases in which there is a strong basis in evidence of disparate-impact liability, but it is not so restrictive that it allows employers to act only when there is a provable, actual violation.


The Supreme Court also emphasized that the strong-basis-in-evidence standard allows the disparate-impact prohibition to work in a manner that is consistent with other provisions of Title VII and highlighted that Title VII does not prohibit employers “from considering, before administering a test or practice, how to design that test or practice in order to provide a fair opportunity for all individuals, regardless of their race.”
  Accordingly, the Court held that “under Title VII, before an employer can engage in intentional discrimination for the asserted purpose of avoiding or remedying an unintentional disparate impact, the employer must have a strong basis in evidence to believe it will be subject to disparate-impact liability if it fails to take the race-conscious, discriminatory action.”
 
Applying the strong-basis-in-evidence standard, the Supreme Court ruled that the firefighters, not the City, were entitled to summary judgment.
  The Court noted that the racially adverse impact was significant since the pass rates of minorities fell well below the 80-percent standard set by the EEOC.
  However, the Court found that this threshold showing of statistical racial disparity, by itself and nothing more, was far from a strong-basis-in-evidence that the City would have been liable under Title VII had it certified the results.
  “That is because the City could be liable for disparate-impact discrimination only if the examinations were not job related and consistent with business necessity, or if there existed an equally valid, less-discriminatory alternative that served the City’s needs but that the City refused to adopt.”
  Thus, the Court concluded that there was no strong basis in evidence to establish that the test was improperly deficient. 

There are two noteworthy points to take away from Ricci.  First, significant statistical racial disparities, alone, are insufficient to meet the “strong-basis-in-evidence” test.  Second, “the strong-basis-in-evidence” standard is a heavy burden for an employer to meet, and therefore, employers, especially in these difficult financial times, must be highly attentive in developing strategies for RIFs.  In other words, before making a decision that could have a racially adverse impact, employers should be able to identify numerous documented factors evincing a strong basis for its decision. 

C.
Crawford v. Metro. Gov't of Nashville & Davidson County
In Crawford v. Metro. Gov't of Nashville & Davidson County,
 the U.S. Supreme Court held that the protection of the anti-retaliation of Title VII extends to an employee who speaks out about discrimination not on her own initiative, but in answering questions during an employer’s internal investigation.  In that case, the Metropolitan Government of Nashville and Davidson County, Tennessee (Metro), began looking to rumors of sexual harassment by the Metro School District’s employee relations director.
  As part of the investigation, Petitioner Vicky Crawford (Crawford) was interviewed and asked whether she had witnessed “inappropriate behavior” on the part of the director.  Crawford described several instances of sexually harassing behavior.
  Two other employees also reported that Crawford had sexually harassed them.  Metro took no action against the director and fired Crawford and the two other accusers.  Embezzlement was the reason given for terminating Crawford.
  


Crawford claimed that Metro was retaliating for her report and filed her charge of a Title VII violation with the EEOC.
 Crawford then filed suit in District Court.  The District Court granted summary judgment in favor of Metro, finding that Crawford could not satisfy the “opposition clause” because she had not “instigated or initiated any complaint, but had merely answered questions by investigators in an already-pending internal investigation, initiated by someone else.”
  The Court of Appeals affirmed on the same grounds, before the Supreme Court reversed.


The opposition clause makes it “unlawful . . . for an employer to discriminate against any . . . employe[e] . . . because he has opposed any practice made . . . unlawful . . . by this subchapter.”
    The Court noted that the term “oppose” is undefined by the statute and carries its ordinary meaning – to “resist or antagonize,” “to contend against,” and “to confront,” for example.
 Relying on the plain and ordinary meaning of the term “oppose,” the Supreme Court concluded that the statement that Crawford gave “is thus covered by the opposition clause, an ostensibly disapproving account of sexually obnoxious behavior toward her by a fellow employee, an answer she says antagonized her employer to the point of sacking her on a false pretense.”
  The Court further espoused that:
[o]ppose goes beyond ‘active, consistent’ behavior in ordinary disclosure, where we would naturally use the word to speak of someone who has taken no action at all to advance a position beyond disclosing it  . . . There is, then, no reason to doubt that a person can ‘oppose’ by responding to someone else’s question just as surely as by provoking the discussion, and nothing in the statute requires a freakish rile protecting an employee who reports discrimination on her own initiative but not one who reports the same discrimination in the same words when her boss asks a question.


In addition the Court emphasized that “[e]mployers are . . . subject to a strong inducement to ferret out and put a stop to any discriminatory activity in their operations as a way to break the circuit of imputed liability.”
  


The Crawford decision exemplifies an expansion of protections afforded to employees.  An employee who reports, describes, or answers questions in response to employment practices prohibited by Title VII -- even where the investigation is not initiated by that employee -- has engaged in conduct protected by the opposition clause of Title VII’s anti-retaliatory provision.  
D.
Lewis v. City of Chicago

Recently the Supreme Court agreed to hear the appeal in Lewis v. City of Chicago.
  In Lewis, the City of Chicago administered a new written test to applicants for jobs as firefighters.  After grading the tests, the City placed the applicants into three categories based on their scores: (1) “well qualified;” (2) “qualified;” and (3) “not qualified.”
  The suit alleged that the test had a disparate impact on black applicants by disproportionately classifying them as “qualified” rather than “well qualified” and that the test was not a valid test of aptitude for firefighting, and therefore, the basis of the hiring decisions on the test violated Title VII of the Civil Rights Act of 1964.

The City responded by arguing that the suit was untimely, contending that the plaintiffs were required, as a prerequisite to being allowed to sue, to file a charge with the EEOC within 300 days after their claim accrued.  The plaintiffs’ charge was filed on March 21, 1997, which was 420 days after they received the notice.
  However, it was within 300 days of when the City began to hire applicants from the “well qualified” list.
 
The District Court ruled that the suit was timely because each time the City hired applicants in the “well qualified” group it committed a fresh violation of Title VII.
  The Seventh Circuit disagreed, and reversed.  The Seventh Circuit ruled that it was a “fatal mistake” for the plaintiffs to believe that the statute of limitations would not begin to run until the City began hiring applicants from the “well qualified” category on the list.
  

The plaintiffs’ appeal presented the following question for certification: 
Under Title VII, a plaintiff seeking to bring a suit for employment discrimination must first file a charge of discrimination with the EEOC within 300 days after the unlawful employment practice occurred.  Where an employer adopts an employment practice that discriminates against African Americans in violation of Title VII’s disparate impact provision, a plaintiff must file an EEOC charge within 300 days after the announcement of the practice, or may a plaintiff may file a charge within 300 days after the employer’s use of the discriminatory practice.

Although there is a split among the jurisdictions, it would seem odd if the Supreme Court did not reverse the Seventh Circuit.  From a practical standpoint, a plaintiff could not know whether an employer’s decision has a disparate impact until after the employer’s use of the discriminatory practice.  If the decision of the Seventh Circuit is affirmed, an employer could avoid potential liability by making and announcing its discriminatory practice, thereby letting the period of limitations commence, but hold off in effectuating that practice until day 301, after the statute of limitations has run out.
VII.
Conclusion

The worsening U.S. economy, the 2008 election cycle and recent legislative developments, among other reason, have created a “perfect storm” of EPL claims for employers and the resulting effects are shocking.  Last year saw the highest number of charges filed by employees with the EEOC since the agency was founded in 1964.  In Fiscal Year (FY) 2008, which ended September 30, 2008, the EEOC received a total of 95,402 discrimination charges, an increase of 15% from FY2007.
  The EEOC also noted in its annual report that it had a pending case inventory of 73,951 charges as of September 30, 2008, compared with a backlog of 54,970 charges a year earlier, equal to a 34% increase.  Also, the EEOC resolved 81,081 charges in 2008 and obtained about $274.4 million in remedies for charging parties.  In times of economic recession, employment practices issues become even more prevalent and employers must remain vigilant to avoid serious problems and eliminate potential lawsuits.  
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