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 SEQ CHAPTER \h \r 1I.
Background:  Consumers Drowning in Debt 

A. 
Consumers are struggling to pay their credit card bills 
1.   Financial distress is frequently triggered by unemployment, medical bills, or divorce 

2.
Consumers are VULNERABLE, often embarrassed by their credit card debt, and do not know where to turn 

3. 
Nation’s 19 biggest banks forecast nearly $824 billion in credit card write offs by 2010


B.
Consumer Options 

1.
Credit Counseling 

2.
Debt Management 

3. 
Negotiate directly with creditor

4.
Debt Settlement  

5.
Bankruptcy

II.
For-Profit Debt Settlement Business Model


A. 
Marketing

1.
Aggressively advertise (direct mail, TV, radio, Internet)

2.
Target consumers with >$10,000.00 unsecured debt (primarily credit card) 

3.
Promise to settle outstanding debt for 40- 60% in 12 - 36 months

4.
Disparage other options
5.
Credit repair sometimes promised 

6.
Marketing entity often hands off client to another entity for servicing after agreements are signed


B.
Mechanics 

1.
Consumers are instructed to stop paying creditors

2.
Consumers make monthly payments, usually by EFT 
3.
Funds are usually held in accounts with third parties, but not always

4.
Consumer is required to accumulate enough funds to make settlement offers with creditors  
5.
Fee models vary; most are tied to total amount of debt and paid in advance of any settlements 
6.
All fees are usually non-refundable 


C.
Costs may include:
1.
Administrative or service fee, usually 15 - 20% of total debt
2.  
Set-up or enrollment fee
3.
Monthly maintenance fee 

4.
Fee to third party processor in some cases

5.
When sued, court costs 
6.
Increasing account balances when consumers stop making payments

7.
Potential tax on debt forgiven  


D.
Outcomes

1. 
Little or no empiric, third party data available for 


review industry wide

2.
Many consumers cancel, frequently prior to any settlements

3.
Many consumers are sued by creditors who may obtain judgments, liens, or garnishments
4.
Settlements may occur, but often at less savings than advertised

5.
Credit rating may be adversely affected

6.
Consumers may file bankruptcy
III.
Consumer Complaints to State Attorneys General 

Examples: 


A.
Did not understand the service or program


B.
Agreement not consistent with advertising and/or verbal representations


C.
Not being helped, wants to cancel and cannot obtain a refund of significant fees  


D.
Has been in the program for 12 months or longer, made all payments, now being sued, and no settlements possible because inadequate funds for settlements accumulated


E.
Referred to AG’s office by concerned judges who hear about debt settlement from consumers in collection actions 


F.
Service complaints, cannot reach the company, phone calls not returned 
 SEQ CHAPTER \h \r 1IV.
AG Investigation 


A. 
Subpoena is issued under authority of Consumer 


Fraud and Deceptive Business Practices Act 


(815 ILCS 505/3,505/4) 


B.
Review business practices (815 ILCS 505/2) with a focus on:

1.
Unfairness

2.
Deception



a.
Misrepresentations



b.
Omissions

A. 
Examples of Alleged Consumer Fraud Act Violations

1.
Misrepresent amount of savings 

2.
Misrepresent effect on credit rating


3.
Misrepresent ability to avoid bankruptcy  

4.
Misrepresent debt settlement as best option 

5.
Misrepresent special expertise 

6.
Misrepresent ability to cease contact and collection efforts by creditors 

7.
Fail to clearly and conspicuously disclose all material terms and conditions

8.
Fail to clearly and conspicuously disclose substantial likelihood of being sued

9.
Fail to clearly and conspicuously disclose the balances on their credit accounts will increase as a result of interest accruing on their accounts, increases to their interest rate, and the imposition of late fees and other charges

10.
Fail to clearly and conspicuously disclose to consumers the material fact that some creditors refuse to negotiate with debt settlement company


B.
Relief Sought

1.
Injunctive Relief 

2.
Restitution

3.
Civil Penalties

4.
Other Equitable Remedies
V.
Consumer Education

VI.
State Regulatory Environment

 
A.
State statutes that apply to debt settlement vary; some examples include: 
1.
States that ban for-profit debt settlement:  AR, GA, HI, KY, LA, NJ, NM, ND, PA, WY

2.
States that have adopted the Uniform Debt Management Services Act
or some variant: RI, UT, NV, TN, IA, MN, OR

3.
Other flat fee approach:  CO, DE

4.
Other:  ME, FL, KS, MS, MT, NC

5.
Legislative activity in many states 

VII.
Federal Regulatory Environment 

A.
FTC Notice of Proposed Rulemaking July 30, 2009 to protect Consumers of Debt Relief Services



See Proposed Rule at:



http://www.ftc.gov/os/2009/07/R411001tsrnprm.pdf

B.
Proposed amendments to the Telemarketing Sales Rule would:

1.
Extend the TSR to cover calls consumers make to debt relief services in response to their advertisements;

2.
Define the term “debt relief service” to cover any service to renegotiate, settle, or in any way alter the payment terms or other terms of the debt between a consumer and one or more unsecured creditors or debt collectors, including a reduction in the balance, interest rate or fees owed;   

3.
Prohibit companies from charging fees until they have provided the debt relief services;

4.
Require disclosures about the debt relief services being offered, including how long it will take to obtain the promised debt relief and how much it will cost; and                

5.
Prohibit specific misrepresentations about material aspects of debt relief services, including success rates and whether a debt relief company is nonprofit.  


C.
National Association of Attorneys General Comments 


       (Attachment 1 is a list of state enforcement actions) 


       See NAAG Comments at:


http://www.ftc.gov/os/comments/tsrdebtrelief/543670-   00192.pdf

D.
FTC Public Forum held November 4, 2009 



See Forum information at: 


http://www.ftc.gov/bcp/rulemaking/tsr/tsr-debtrelief/index.shtm
�Credit Card Companies Willing to Deal Over Debt, New York Times, January 2, 2009  http://www.nytimes.com/2009/01/03/business/03collect.html


� Arkansas (Ark. Code Ann. § 5-63-301, et seq.),  Georgia (GA Code Ann., T. 18, Ch. 5) , Hawaii (Haw. Rev. Stat. § 446-1 et seq.), Kentucky (Ky Rev. Stat. §380.010, et seq.), Louisiana (LA Stat. Ann. § 14:331), New Jersey (17:16G-1), New Mexico (N.M. Stat. Ann. § 56-2-1), North Dakota (13-06-01), Pennsylvania (PA ST 63 PS §2401) and Wyoming (Wyo Stat. Ann. §33-14-101). 


� See http://www.udmsa.org/


� Rhode Island (R.I. ST § 19-14.8-43), Utah (U.C.A. 1953 § 13-42-101), Nevada (NRS 676.010 et seq.), Tennessee (T.C.A. § 47-18-5401), Iowa (I.C.A. § 533A.1), Minnesota (M.S.A. § 332A.oe et seq.), Oregon (ORS 697.602 et seq.).


� Colorado (C.R.S. A § 12-14.5-201), Delaware (6 Del. C. § 2401A).


� Maine (32 M.R.S.A. § 701 et seq.), Florida (Fla. Stat. § 817.801 et seq.), Kansas ( Kan. Stat. Ann. § 50-1116 et seq.), Mississippi ((Miss. Code Ann. § 81-22-1, Montana (MCA T. 30, Ch. 14, Pt. 20),  North Carolina (N.C. Gen. Stat § 14-423 et seq.).
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