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The antitrust laws are premised on the concept that competition is fostered by the free choices of buyers and sellers in the marketplace.  Two types of market imperfections with which the antitrust laws are concerned are tying arrangements and exclusive dealing arrangements.  These practices foreclose buyers from purchasing goods from their choice of suppliers, and foreclose suppliers’ access to potential purchasers of their products.  Accordingly, these practices have the potential to be anticompetitive.  Both arrangements can be challenged under Section 1 of the Sherman Act, Section 3 of the Clayton Act, and Section 5 of the FTC Act.

I.
TYING ARRANGEMENTS

A.
The Definition Of A Tie

A tie is an arrangement whereby a seller conditions the sale of one product (the “tying product”) on the purchase of a separate product (the “tied product”) or on the purchaser’s agreement not to purchase the tied product from any other seller.  Eastman Kodak Co. v. Image Technical Services, Inc., 504 U.S. 451 (1992); Northern Pacific Railway Co. v. United States, 356 U.S. 1 (1958).  The concept of “conditioning” requires that the buyer be “forced” or “coerced” into accepting the tied product, rather than accepting the tied product voluntarily.  “[T]he essential characteristic of an invalid tying arrangement lies in the seller’s exploitation of its control over the tying product to force the buyer into the purchase of a tied product that the buyer either did not want at all, or might have preferred to purchase elsewhere on different terms.”  Eastman Kodak Co. v. Image Technical Services, Inc., 112 S.Ct. 2072, 2080 n.9 (1992) (quoting Jefferson Parish Hospital  Dist. No. 2 v.  Hyde, 466 U.S. 2, 12 (1984)).

B.
The Policy Against Tying

Tying is suspect under the antitrust laws because the seller’s market power in the tying product market impairs competition on the merits in the tied product market.  “[T]he essence of illegality in tying agreements is [where] a seller exploits his dominant position in one market to expand his empire into the next.”  Times-Picayune Publishing Co. v. United States, 345 U.S. 594, 611 (1953); see Town Sound & Custom Tops, Inc. v. Chrysler Motors Corp., 959 F.2d 468, 476 (3d Cir.) (en banc) (“Supreme Court’s  primary concern with tying arrangements has always been the use of tie-ins to abuse power in the tying product market”), cert. denied, 506 U.S. 868 (1992); Grappone, Inc. v. Subaru of New England, Inc., 858 F.2d 792, 794 (1st Cir. 1988) (tying is anticompetitive to extent it “help[s] to maintain or to augment pre-existing market power”).  As the Court stated in Jefferson Parish, 466 U.S. at 14-15 (footnotes omitted), the impairment of competition on the merits in the tied product market:

could either harm existing competitors or create barriers to entry of new competitors in the market for the tied product, and can increase the social costs of market power by facilitating price discrimination, thereby increasing monopoly profits over what they would be absent the tie.  And from the standpoint of the consumer - whose interests the statute was especially intended to serve - the freedom to select the best bargain in the second market is impaired by his need to purchase the tying product, and perhaps by an inability to evaluate the true cost of either product when they are available only as package.  In sum, to permit restraint of competition on the merits through tying arrangements would be . . . to condone “the existence of power that  a free market would not tolerate.”

C.
Tying Under The Sherman And Clayton Acts

1.
While tying is potentially a violation of both Section 1 of the Sherman Act and Section 3 of the Clayton Act, the Clayton Act requires a showing only that the challenged conduct “may tend” to substantially lessen competition, whereas the Sherman Act requires proof of an actual effect on competition.  See Twin City Sportservice, Inc. v. Chas. O. Finley & Co., 512 F.2d 1264 (9th Cir. 1975), reaff’d, 676 F.2d 1291 (9th Cir. ), cert. denied, 459 U.S. 1009 (1982).  The Clayton Act’s coverage is more limited than the Sherman Act’s, however, since the Clayton Act applies only when both the tying and the tied products are tangible goods and commodities, rather than real estate or intangibles such as franchises or services.  See Hodge v. Villages of Homestead Homeowners Ass’n, Inc., 726 F. Supp. 297 (S.D. Fla. 1989); Webb v. Primo’s, Inc., 706 F. Supp. 863 (N.D. Ga. 1988).  Aside from these differences, the analysis applied under the Clayton Act to tying arrangements is very much like the analysis typically used under Section 1 of the Sherman Act.  See Town Sound & Custom Tops, Inc. v. Chrysler Motors Corp., 959 F.2d 468, 496 n.42 (3d Cir.) (en banc) (“the standards for illegality of tying arrangements under the Sherman and Clayton Acts have coalesced”), cert. denied, 506 U.S. 868 (1992); Mozart Co. v. Mercedes-Benz of North America, Inc., 833 F.2d 1342 (9th Cir. 1987), cert. denied, 488 U.S. 870 (1988). 

2.
Unilateral activity is outside the reach of Section 1 of the Sherman Act, which proscribes concerted action in unreasonable restraint of trade -- contracts, combinations and conspiracies.  In City of Chanute v. Williams Natural Gas Co., 955 F.2d 641 (10th Cir. 1992), a majority of the panel held that an agreement between a buyer and seller alone does not satisfy the concerted action requirement of Section 1; the buyer must prove that the seller acted in concert with a third party.  This holding was overruled in Systemcare, Inc. v. Wang Laboratories Corp., 117 F.3d 1137 (10th Cir. 1997)(en banc).

D.
The Per Se Rule

1.
Tying arrangements traditionally have been analyzed under the per se rule of antitrust analysis because they have been viewed as serving little purpose other than the restriction of competition.  U.S. Steel Corp. v. Fortner Enterprises, 394 U.S. 495, 503 (1969) (“Fortner I”) (tying arrangements “generally serve no legitimate business purpose that cannot be achieved in some less restrictive way”).

2.
In its most recent pronouncement on tying arrangements, the Supreme Court assumed a per se rule applied, in both the majority and dissenting opinions.  The majority stated that tying arrangements violate Section 1 of the Sherman Act if the seller has appreciable economic power in the market for the tying product and the tying arrangement affects a substantial volume of commerce in the market for the tied product.  Eastman Kodak Co. v. Image Technical Services, Inc., 504 U.S. 451 (1992).  The last time the Court expressly considered the proper standard, it reaffirmed, by a 5-4 margin, the applicability of the per se rule to tying, stating that “[i]t is far too late in the history of our antitrust jurisprudence to question the proposition that certain tying arrangements pose an unacceptable risk of stifling competition and therefore are unreasonable ‘per se.’”  Jefferson Parish, 466 U.S. at 9.

a)
The Jefferson Parish majority’s reference to “certain tying arrangements” being unreasonable per se refers to situations in which the following four elements are satisfied:

(1)
The seller conditions its sale of the tying product on the buyer’s purchase of the tied product.

(2)
The tying and tied products are separate and distinct products.

(3)
The seller possesses sufficient economic power or market power in the market for the tying product to enable it to appreciably restrain competition in the market for the tied product.

(4)
A “not insubstantial” amount of interstate commerce in the tied product is foreclosed by the tying arrangement.

b)
In a concurring opinion, four Justices took the position that had been urged by the Department of Justice, that the per se rule should be abandoned and that tying arrangements should always be considered under a rule of reason analysis.  Id. at 35 (O’Connor, J., concurring).

3.
In U.S. v. Microsoft Corp., 253 F.3d 34, 84 (D.C. Cir.) (per curiam), cert. denied, 122 S.Ct. 350 (2001), the court held "that the rule of reason, rather than per se analysis, should govern the legality of tying arrangements involving platform software products."  The government's suits against Microsoft Corp. involving tying claims are discussed at Section I.H.6.d. below.

E.
The Rule Of Reason

Tying arrangements that do not meet all of the elements of a per se tying claim may still be held unlawful as unreasonable restraints of trade under a rule of reason analysis.  Unlike a per se analysis, where the focus of the inquiry is on the tying product, a rule of reason inquiry looks at the competitive effect of the arrangement in the relevant market for the tied product.  Jefferson Parish, 466 U.S. at 18, 29; Fortner I, 394 U.S. at 499-500; Breaux Brothers Farms, Inc. v. Teche Sugar Co., 21 F.3d 83, 88-89 (5th Cir. 1994); Town Sound & Custom Tops, Inc. v. Chrysler Motors Corp., 959 F.2d 468, 484-85 (3d Cir.) (en banc), cert. denied, 506 U.S. 868 (1992); Grappone, Inc. v. Subaru of New England, Inc., 858 F.2d at 799; Parts & Electric Motors, Inc. v. Sterling Electric, Inc., 826 F.2d 712, 721 (7th Cir. 1987), appeal dismissed after remand, 866 F.2d 228 (7th Cir. 1988), cert. denied, 493 U.S. 847 (1989); Barber & Ross Co. v. Lifetime Doors, Inc., 810 F.2d 1276, 1280 (4th Cir.), cert. denied, 484 U.S. 823 (1987); Terre Du Lac Association v. Terre Du Lac, Inc., 772 F.2d 467, 473-75 (8th Cir.), cert. denied, 475 U.S. 1082 (1986); Carl Sandburg Village Condominium Association v. First Condominium Development Co., 758 F.2d 203, 210 (7th Cir. 1985); Martino v. McDonald’s System, 625 F. Supp. 356, 362-63 (N.D. Ill. 1985); Casey v. Diet Center, 590 F. Supp. 1561, 1570 (N.D. Cal. 1984).  However, it is unlikely that a tying arrangement that passes muster under the strict per se standard will be found to violate the less rigorous rule of reason test.  See, e.g., Digital Equipment Corp. v. Uniq Digital Technologies, Inc., 73 F.3d 756 (7th Cir. 1996) (“substantial  market power is an indispensable ingredient of every claim under the rule of reason”); Town Sound & Custom Tops, Inc. v. Chrysler Motors Corp., supra (rejecting rule of reason tying claim based on absence of plausible theory of causation of antitrust injury); Western Power Sports, Inc. v. Polaris Industries Partners L.P., 744 F. Supp. 226 (D. Idaho 1990) (noting that no tying claim had ever been sustained based upon a rule of reason analysis), rev’d mem. on other grounds without published opinion, 951 F.2d 365 (9th Cir. 1991) (reported at U.S. App. LEXIS 29993), cert. denied, 506 U.S. 821 (1992); Thompson v. Metropolitan Multi-List, Inc., 1990-2 Trade Cas. (CCH) ¶ 69,173 (N.D. Ga. 1990) (market power in the tying product market is a necessary element for a rule of reason tie-in), aff’d in part and rev’d in part on other grounds, 934 F.2d 1566 (11th Cir. 1991), cert. denied sub nom. DeKalb Board of Realtors, Inc. v. Thompson, 506 U.S. 903 (1992); Martino v. McDonald’s System (expressing “disinclination” to find that a tying arrangement that passes the per se test is an unreasonable restraint of trade); cf. Comm-Tract Corp. v. Northern Telecom, Inc., No. 90-13088-MLW (70 ATRR (BNA) 103) (D. Mass. Jan. 5, 1996) (permitting rule of reason tying claim to proceed following grant of summary judgment on per se tying theory).

F.
The Department Of Justice Position

1.
In its Vertical Restraints Guidelines, issued in 1985, the Antitrust Division took the position that “[t]ying arrangements generally do not have a significant anticompetitive potential.”  Department of Justice, Vertical Restraints Guidelines ¶ 5.1 (reprinted in 48 Antitrust and Trade Regulation Report 1199 (1985) (supplement)).  In August 1993, however, Assistant Attorney General Anne Bingaman announced that the Antitrust Division had rescinded the Vertical Restraints Guidelines.  She based this decision on the belief that the Guidelines unduly elevated theory at the expense of factual analysis, and that they reflected an inappropriate resistance to case law.  Anne K. Bingaman, Address to the Antitrust Section of the American Bar Association (Aug. 10, 1993).

2.
The Guidelines utilized the following screen in evaluating tying cases (Guidelines, at ¶ 5.3):

The use of tying will not be challenged if the party imposing the tie has a market share of thirty percent or less in the market for the tying product.  This presumption can be overcome only by a showing that the tying agreement unreasonably restrained competition in the market for the tied product.

3.
Under the Guidelines, if the market share in the tying product market exceeds thirty percent but the firm is not dominant (i.e., a degree of market power that “approaches monopoly proportions”), the Department would apply a rule of reason analysis.  Id.
4.
Only when the firm imposing a tie had dominant market power, and the other factors necessary to find a per se violation were present, would the Department employ a per se analysis.  Id.
5.
The Department has filed several tying complaints in recent years. Its suits against Microsoft Corp. are discussed at Section I.H.6.d. below. El Paso National Gas Co. settled charges brought by the Department that El Paso, one of the largest natural gas transmission systems in the United States, tied meter installation service to the provision of gathering services.  The proposed final judgment prohibits El Paso from engaging in this conduct.  United States v. El Paso Natural Gas Co., 1995-2 Trade Cas. (CCH) ¶ 71,118 (D.D.C. 1995).  The Department also brought and settled a tying claim (the first by the Department in more than ten years) against the operator of the largest regional automated teller machine (ATM) network in the United States for allegedly tying ATM processing to ATM network access.  United States v. Electronic Payment Services, Inc., 1994-2 Trade Cas. (CCH) ¶ 70,796 (D. Del. 1994).

G.
Is There Really A Per Se Rule?

1.
The per se rule for tying that is being applied today is not the strict per se rule that has been applied in the past.  Compare Jefferson Parish, 466 U.S. 2 (1984) with Northern Pacific Railway Co. v. United States, 356 U.S. 1 (1958).

2.
Even before Jefferson Parish, federal courts were injecting into the per se tying analysis inquiries not normally associated with a true per se standard.  See, e.g., Hirsh v. Martindale-Hubbell, Inc., 674 F.2d 1343, 1347 (9th Cir.), cert. denied, 459 U.S. 973 (1982); F.E.L. Publications, Ltd. v. Catholic Bishop, 1982-1 Trade Cas. (CCH) ¶ 64,632 at 73,464-65 (7th Cir.), cert. denied, 459 U.S. 859 (1982); Beefy Trail, Inc. v. Beefy King International, Inc., 348 F. Supp. 799, 806-07 (M.D. Fla. 1972).  Many courts have avoided application of the per se rule by finding one or more of the necessary elements of a per se tying violation missing.  This has led one court to observe that the per se tying “principles are honored as much in the breach as in the execution and as a result courts as well as industries are left without consistent guidance.”  United States v. Mercedes-Benz of North America, 517 F. Supp. 1369, 1377-78 n. 9, 1380 (N.D. Cal. 1981).

3.
Whether the Supreme Court provided that guidance in Jefferson Parish has been the subject of much discussion and commentary.  Because Jefferson Parish emphasized that market power and forcing are necessary elements of a per se case, elaborate economic analysis may be required before the per se rule can be successfully invoked.  As the concurring opinion in Jefferson Parish observed, 466 U.S. at 34, the extensive inquiry necessary to decide whether the per se rule applies is tantamount to a rule of reason approach.  Cf. NCAA v. Board of Regents, 468 U.S. 85, 104 n.26 (1984) (“[w]hile  the Court has spoken of a ‘per se’ rule against tying arrangements, it has also recognized that tying may have procompetitive justifications that make it inappropriate to condemn without considerable market analysis”); Town Sound & Custom Tops, Inc. v. Chrysler Motors Corp., 959 F.2d 468, 477 (3d Cir. 1992) (“The rule in tying cases is not . . . like other, truly per se rules in antitrust law. . . .  The “per se” rule against tying goes only 
halfway . . .:  The inquiry into tying product market structure (which is frequently costly and time consuming) is still required, but if the defendant is found to have market power there, the plaintiff is, in theory, relieved of proving actual harm to competition or of rebutting justifications for the tie-in.”); Cemar, Inc. v. Nissan Motor Corp. In U.S.A.,  678 F. Supp. 1091, 1100 (D. Del. 1988) (court refused to find per se illegal tie and then held that under rule of reason, there was no adverse effect on competition in the tied product market, based on analysis court undertook during evaluation of per se claim); Smith Machinery Co., Inc. v. Hesston Corp., 1987-1 Trade Cas. (CCH) ¶ 67,563 (D.N.M. 1987) (“The means for deciding which tying  agreements are ‘plainly anticompetitive’ enough to justify per se treatment has become so complex and difficult that the objectives of the per se rule are no longer being realized through its use.”), aff’d, 878 F.2d 1290 (10th Cir. 1989), cert. denied, 493 U.S. 1073 (1990).  The precise parameters of this inquiry are likely to become better defined as the law of tying further evolves.

4.
Some courts are refusing to apply a per se rule when they can avoid doing so, or are utilizing a per se standard only with reservations.  In Roy B. Taylor Sales, Inc. v. Hollymatic Corp., 28 F.3d 1379, 1383-85 (5th Cir. 1994), the court assumed the existence of a tie but observed that per se or rule of reason “pigeonholing” was of little benefit in the tying  context and that the use of the term “per se” in the tying context is descriptive of a rule located between a per se rule and a rule of reason.  The court held that the tying arrangement before it was “in effect an exclusive dealing agreement” that should be analyzed under the rule of  reason because ties that constrain the purchasing decisions of dealers do not pose the same threat to competition as tying arrangements that bind ultimate consumers.  In Gonzalez v. St. Margaret’s House Housing Development Fund Corp., 880 F.2d 1514, 1519 (2d Cir. 1989), the court reluctantly applied a per se rule to a tying arrangement even though it was “virtually certain that this arrangement would survive scrutiny” under a rule of reason.  In Illinois ex rel. Hartigan v. Panhandle Pipe Line Co., 730 F. Supp. 826, 929 (C.D. Ill. 1990), aff’d, 935 F.2d 1469 (7th Cir. 1991), the court declined to apply the per se rule to a tying arrangement imposed in a regulated industry that was in a “state of flux.”  See also Smith Machinery Co., Inc. v. Hesston Corp., 878 F.2d 1290 (10th Cir. 1989), cert. denied, 493 U.S. 1073 (1990) (finding that full-line forcing was vertical nonprice restraint subject to rule of reason, not tying arrangement subject to per se rule).

5.
The Supreme Court had the opportunity to modify the standard for analyzing tying arrangements in Eastman Kodak Co. v. Image Technical Services, Inc., 504 U.S. 451 (1992).  While the Court did not announce a new standard, its analysis of tying’s distinctive elements served to emphasize how impure the per se standard is in the tying context.

H.
The Requirement Of Two Separate Products Or Services

1.
There can be no tie unless the tying and the tied items constitute two separate products or services.

2.
Prior to Jefferson Parish, the courts applied numerous standards and considered various factors in attempting to resolve whether the seller was selling two separate items or a single item consisting of multiple components.  The Supreme Court faced the issue several times without providing much guidance.  In Times-Picayune Publishing Co. v. United States, 345 U.S. 594 (1953), the Court held that a newspaper publisher could require advertisers to buy space in both its morning and afternoon newspapers because the morning and afternoon readership of the newspaper constituted a single market from the point of view of advertisers.  In Fortner I, however, the Court found prefabricated homes and attractive financing to purchase the homes to be separate products.  The Court relied upon the facts that the homes allegedly were of inferior quality and sold at above-market prices, that the loans were offered on extremely advantageous terms, that the loan amounts were greater than the price of the homes, and that the homes and loans were offered by different subsidiaries of the same entity.  394 U.S. at 504-07.

3.
The lower courts have generally used a common-sense approach to resolve the single product issue on a case-by-case basis.  Some of the factors the courts have relied upon include:  whether there is a separate charge for the items, In re Data General Corp. Antitrust Litigation, 490 F. Supp. 1089, 1104-05 (N.D. Cal. 1980), rev’d on other grounds sub nom. Digidyne Corp. v. Data General Corp., 734 F.2d 1336 (9th Cir. 1984), cert. denied, 473 U.S. 908 (1985); United States v. Jerrold Electronics Corp., 187 F. Supp. 545, 559 (E.D. Pa. 1960), aff’d per curiam, 365 U.S. 567 (1961); whether the items are generally sold together or separately by the seller and by other vendors, Montgomery County Assn. Of Realtors v. Realty Photo Master Corp., 1992-1 Trade Cas. (CCH) ¶ 69,752 at 67,431 (D. Md. 1992); Anderson Foreign Motors, Inc. v. New England Toyota Distributors, Inc., 475 F. Supp. 973, 982 (D. Mass. 1979); ILC Peripherals Leasing Corp. v. IBM Corp., 448 F. Supp. 228 (N.D. Cal. 1978), aff’d, 636 F.2d 1188 (9th Cir.), cert. denied, 452 U.S. 972 (1979); whether efficiencies are realized by combining the items, Jack Walters & Sons Corp. v. Morton Building, Inc., 737 F.2d 698, 703 (7th Cir. 1984) (Posner, J.) (dictum); Anderson Foreign Motors, Inc. v. New England Toyota Distributors, Inc., 475 F. Supp. at 982-85; and whether the two items are sold in a fixed proportion, Siegel v. Chicken Delight, Inc., 448 F.2d 43, 48 (9th Cir. 1971), cert denied, 405 U.S. 955 (1972); Hirsh v. Martindale-Hubbell, Inc., 505 F. Supp. 114, 117 (D. Ariz. 1981).  In many cases, courts appear to have concluded that a single product exists in order to circumvent application of the per se rule.

4.
The two-product issue often arises in the franchising area, where a franchisee (or a supplier) alleges that the tying product consists of the franchised business itself or the trademark licensed from the franchisor, and that the franchisee is required to purchase some products from the franchisor as a condition of operating the franchise.  Compare Principe v. McDonald’s Corp., 631 F.2d 303 (4th Cir. 1980), cert. denied, 451 U.S. 970 (1981) (McDonald’s franchise and property leased from McDonald’s constitute a single product) with Midwestern Waffles, Inc. v. Waffle House, Inc., 734 F.2d 705 (11th Cir. 1984) (Waffle House franchise is a product separate from equipment and vending services which franchisees were required to purchase).

a)
Many courts have relied upon a two-product test articulated in Krehl v. Baskin-Robbins Ice Cream Co., 664 F.2d 1348 (9th Cir. 1982), that focuses on the type of franchise alleged to be the tying product.

(1)
In a “business format” franchise system, where the franchisor licenses a trade name and distinctive format, the franchise trademark reflects only the goodwill and the quality standards of the business.  There is “generally only a remote connection between the trademark and the products the franchisees are compelled to purchase . . . because consumers have no reason to associate with the trademark, those component goods used either in the operation of the franchised store or in the manufacture of the end product.”  Id. at 1354.  Accordingly, the franchise or trademark is deemed to be a separate product from the items required to be purchased.  See William Cohen & Sons v. All American Hero, Inc., 693 F. Supp. 201 (D.N.J. 1988); Siegel v. Chicken Delight, Inc., 448 F.2d 43 (9th Cir. 1971), cert. denied, 405 U.S. 955 (1972); Chock Full O’Nuts Corp., (1973-76 Transfer Binder) Trade Reg. Rep. (CCH) ¶20,441 (FTC 1973).

(2)
By contrast, in a “distribution” type franchise, the franchisees serve as conduits for the distribution of end products which consumers understand are manufactured by or for the franchisor.  Because the trademark serves no function other than to identify the end products, the trademark (or franchise) and the tied product are deemed a single product.  Thus, in Krehl, the Baskin-Robbins franchise and the ice cream it sold were one product.  See also Smith v. Mobil Oil Co., 667 F. Supp. 1314 (W.D. Mo. 1987); California Glazed Products, Inc. v. Burns & Russell Co., 708 F.2d 1423 (9th Cir.), cert. denied, 464 U.S. 938 (1983).

b)
Other courts have held that the proper inquiry is whether the tying and the tied products are “integral components of the business method being franchised.”  Principe v. McDonald’s Corp., 631 F.2d at 309.  In Principe, the court found the franchise package, which required franchisees to lease property from McDonald’s, to consist of “integral components” and found each of the components to be “an essential ingredient of the franchised system’s formula for success.”  Id.; accord, Midwestern Waffles, Inc. v. Waffle House, Inc., 734 F.2d at 712 (equipment and vending services not essential ingredients; separate products); Kugler v. AAMCO Automatic Transmissions, Inc., 337 F. Supp. 872 (D. Minn. 1971), aff’d 460 F.2d 1214 (8th Cir. 1972) (advertising of franchise’s services is “essence of the franchise;” single product).

5.
In Jefferson Parish, the Supreme Court attempted to inject more uniformity into the single product inquiry by holding that “the answer to the question whether one or two products are involved turns not on the functional relation between them, but rather on the character of the demand for the two items.”  466 U.S. at 19.  In holding that anesthesiology services constituted a product separate from the other facilities and services provided by the defendant hospital as part of its surgical package, the Court looked to whether the alleged tying arrangement linked two product markets that are distinguishable in the eyes of consumers.  Id. at 19-21.  The fact that anesthesiological services were billed separately to patients, and evidence that doctors and patients often request specific anesthesiologists, weighed heavily in favor of a separate market conclusion.  (The Principe “integral component” approach has sometimes influenced courts even after Jefferson Parish.  See Subsolutions, Inc. v. Doctor’s Associates, Inc., 2001 WL 1860382 (D. Conn.).)
6.
The Kodak court refined this standard by stating that separate products will be found when there is “sufficient consumer demand so that it is efficient for a firm to provide [two items] separately.”  112 S.Ct. at 2080.  Because the two items at issue in Kodak -- replacement parts and service -- were separately provided by sellers and demanded by purchasers, the Court held that a triable issue of fact existed as to whether they were separate products susceptible of being tied together.  In reaching this conclusion, the Court observed that evidence of the efficiency of a separate market may be found in the development of an industry engaged in providing one of the two items.  Id.

a)
In a Seventh Circuit opinion, the court (Judge Easterbrook) rejected the assertion that a consumer’s demand for disaggregation of bundled items automatically results in the conclusion that there are two separate products.  Instead, borrowing from the reasoning of Kodak, the court found that a computer and its operating system constituted a single product for purposes of tying analysis.  It observed that, while “it is possible to buy parts and software to assemble a computer[,] . . . competition is more vital, and consumers are better off, when it is possible to sell entire functioning units in boxes.”  The  court concluded that, in the absence of market power, the bundling of products does not reduce output or create monopoly profits, and that a seller is therefore entitled to select which items it includes in the bundle it sells.  Digital Equipment Corp. v. Uniq Digital Technologies, Inc., 73 F.3d 756, 761-62 (7th Cir. 1996).

b)
The Kodak refinement has not yet filtered down to other lower courts, and most recent pre-Kodak cases outside the franchise context have attempted to apply the Jefferson Parish “distinct markets” standard.  See, e.g., Lee v. Life Insurance Co. of North America, 23 F.3d 14, 16 at n. 6 (1st Cir.) (court presumed that the three alleged tying arrangements -- (1) a university education and health insurance coverage, (2) health care services and health insurance coverage, and (3) a university education and health care services -- involved separate products based on the Jefferson Parish “sufficient consumer demand” standard), cert. denied, 115 S.Ct. 427 (1994); Service and Training, Inc. v. Data General Corp., 963 F.2d 680, 684 (4th Cir. 1992) (diagnostic computer repair program and repair services could be separate products based on the character of consumer demand for the products; district court misapplied Jefferson Parish standard when it found a single market consisting of “computer servicing”); Virtual Maintenance, Inc. v. Prime Computer, Inc., 957 F.2d 1318 (6th Cir.) (software support and hardware maintenance were separate products based on evidence of separate consumer demand for each product), vacated and remanded (for reconsideration in light of Kodak), 113 S.Ct. 314 (1992), on remand, 995 F.2d 1324 (6th Cir.), opinion withdrawn and superseded by 11 F.3d 660 (6th Cir. 1993), cert dismissed, 114 S.Ct. 2700 (1994); Thompson v. Metropolitan Multi-List, Inc., 934 F.2d 1566, 1574-76 (11th Cir. 1991) (reversing summary judgment for the seller because “all of the relevant evidence” indicated that the market for professional affiliation among realtors is separate from the market for multilist services), cert. denied sub nom. DeKalb Board of Realtors, Inc. v. Thompson, 506 U.S. 903 (1992); Collins v. Associated Pathologists, Ltd., 844 F.2d 473, 477 (7th Cir.) (lack of separate requests for pathological services and lack of face-to-face contact with pathologist indicated single product market), cert. denied, 488 U.S. 852 (1988); Parts & Electric Motors, Inc. v. Sterling Electric, Inc., 826 F.2d 712, 720 (7th Cir. 1987), appeal dismissed after remand, 866 F.2d 228 (7th Cir. 1988), cert. denied, 493 U.S. 847 (1989) (electric motors and replacement parts were separate products based on evidence of different distribution channels, markups, margins, industry treatment, and sources of demand); Southern Pines Chrysler-Plymouth v. Chrysler Corp., 826 F.2d 1360, 1363 (4th Cir. 1987) (popular and less popular Chrysler automobiles were not separate products); McGee v. First Federal Savings & Loan Association, 761 F.2d 647, 648-49 (11th Cir.), cert. denied, 474 U.S. 905 (1985) (lack of consumer demand to purchase loan-related appraisal services separately from loan itself indicated single product); Digital Equipment Corp. v. System Industries, Inc., 1990-1 Trade Cas. (CCH) ¶ 68,901 (D. Mass. 1990) (rejecting claim that computer components are a single product because they are technologically interrelated; proper test focuses on nature of consumer demand for the components); 305 East 24th Owners Corp. v. Parman Co., 714 F. Supp. 1296 (S.D.N.Y. 1989) (rejecting claim that cooperative apartment and maintenance services are single product because they are functionally integrated; there is separate consumer demand for the products).  But see Hodge v. Villages of Homestead Homeowners Ass’n, Inc., 726 F. Supp. 297 (S.D. Fla. 1989) (issue of whether condominium unit and membership in condominium association are separate products depends on duration of membership; “distinct markets” test not discussed).

c)
The difficulty of applying the “distinct markets” test is demonstrated by the district court opinions in two cases in which the courts reached different conclusions on whether the same two items were separate products as a matter of law, although an appellate court found that one of the district courts had erred on this point.  Compare Data General Corp. v. Grumman Systems Support Corp., 761 F. Supp. 185, 193 (D. Mass. 1991) (diagnostic computer repair program and repair services might be separate products), aff’d, 36 F.3d 1147 (1st Cir. 1994) with Service & Training, Inc. v. Data General Corp., 737 F. Supp. 334, 342-43 (D. Md. 1990) (same items constituted single product), aff’d on other grounds, 963 F.2d 680, 684 (4th Cir. 1992) (finding that district court misapplied Jefferson Parish; same items could be separate products).

d)
The single-product question was a key element in the Justice Department’s proceedings against Microsoft Corp. In the first of two cases, a consent decree signed by the government and Microsoft in 1994 prohibited Microsoft from conditioning a  license of its Windows 95 operating system on the licensing of any “other product,” but did not “prohibit Microsoft from developing integrated products.”  Microsoft then marketed Windows 95 software which included Microsoft’s Internet Explorer browser.  Microsoft contended it had not violated the consent decree because Windows 95 and Internet Explorer are a single “integrated” product; the government contended that Internet Explorer is a distinct “other product.”  The district court entered a preliminary injunction. The injunction was reversed by the court of appeals on the ground that the limited record did not indicate the government was likely to succeed on the merits.  The court read the “integration” proviso of the decree as “permitting any genuine technological integration, regardless of whether elements of the integrated package are marketed separately.”  The court then elaborated on the concept of integration:  “We think that an ‘integrated product’ is most reasonably understood as a product that combines functionalities (which may also be marketed separately and operated together) in a way that offers advantages unavailable if the functionalities are bought separately and combined by the purchaser.” The court added:  “The question is not whether the integration is a net plus but merely whether there is a plausible claim that it brings some advantage.  Whether or not this is the appropriate test for antitrust law generally, we believe it is the only sensible reading of . . . [the consent decree].” The record before the court indicated that the package of Windows 95 and Internet Explorer “is a genuine integration; consequently…[the consent decree] does not bar Microsoft from offering it as one product.”  U.S. v. Microsoft Corp., 147 F.3d 935, 948, 950, 952 (D.C. Cir. 1998) (“Microsoft II”).  Dissenting, Judge Wald would have read the decree “to state that Microsoft may offer an ‘integrated’ product to OEMs under one license only if the integrated product achieves synergies great enough to justify Microsoft’s extension of its monopoly to an otherwise distinct market.”  Id. at 958.

In Microsoft II, tying analysis arose in the context of interpreting a consent decree.  However in a subsequent case against Microsoft, the United States and a group of states charged, inter alia, that Microsoft had tied Internet Explorer to Windows in violation of Section 1 of the Sherman Act; the district court agreed, but the court of appeals vacated and remanded that ruling.  U.S. v. Microsoft Corp., 87 F. Supp. 2d 30 (D.D.C. 2000), affirmed in part, reversed in part, and remanded in part, 253 F.3d 34 (D.C. Cir.) (per curiam), cert. denied, 122 S.Ct. 350 (2001). In the district court’s view, the “undemanding test” of Microsoft II was not faithful to the Supreme Court’s teaching, in Jefferson Parish and Kodak, that whether an alleged tie involves a single integrated product or two distinct products depends “upon proof of commercial reality, as opposed to what might appear to be reasonable.”  The court declared:  “In the instant case, the commercial reality is that consumers today perceive operating systems and browsers as separate ‘products,’ for which there is separate demand.”  Id. at 47, 49.

The court of appeals, however, held that the district court had erred in applying the per se rule to the tying arrangement before it; it vacated the finding of a per se tying violation and remanded the case, leaving the plaintiffs free to pursue their tying claim under the rule of reason.  The court held "that the rule of reason, rather than per se analysis, should govern the legality of tying arrangements involving platform software products" (253 F.3d at 84).  The court observed that "the sort of tying arrangement attacked here is unlike any the Supreme Court has considered" (id. at 90).  In the court's view:  "While the paucity of cases examining software bundling suggests a high risk that per se analysis may produce inaccurate results, the nature of the platform software market affirmatively suggests that per se rules might stunt valuable innovation" (id. at 92).  The court cautioned that it had "no present basis for finding the per se rule inapplicable to software markets generally," nor should its ruling "be interpreted as setting a precedent for switching to the rule of reason every time a court identifies an efficiency justification for a tying arrangement" (id. at 95). On the separate products test, the court noted that Jefferson Parish "chose proxies that balance costs savings against reduction in consumer choice" (id. at 88), but observed:  "If integration has efficiency benefits, these may be ignored by the Jefferson Parish proxies.  Because one cannot be sure beneficial integration will be protected by the other elements of the per se rule, simple application of that rule's separate-products test may make consumers worse off."  (Id. at 89).

e)
The “distinct markets” approach may not be adequate to deal with every fact situation.  For example, the standards enunciated in Jefferson Parish are not easily applied to the franchising context, where the tying product is the franchise or trademark, not a product or service.  This has resulted in disagreement about the proper test for franchise cases.

(1)
In Smith v. Mobil Oil Corp., 667 F. Supp. 1314, 1321-24 (W.D. Mo. 1987), the court, relying on the Krehl line of cases, found that Mobil’s trademark and its gasoline were a single product because Mobil operated a “distribution” type of franchise system in which the trademark is inseparable from the item to which it is attached.  The court rejected the plaintiff’s argument that the Krehl rule, focusing on the type of franchise,  had been overruled by,  or was at least inconsistent with, the “distinct markets” approach of Jefferson Parish.  The court found it difficult to believe “that [Jefferson Parish] overruled the whole flock of [Krehl] cases without mentioning even one of them,” and refused “to disregard a substantial body of case authority  unmentioned in [Jefferson Parish] due to only occasional difficulties in its application.”  Id. at 1324-28; accord, William Cohen & Son v. All American Hero, Inc., 693 F. Supp. 201 (D.N.J. 1988).  See also American Angus Association v. Sysco Corp., 1993 WL 730234 (W.D.N.C. 1993).
(2)
Similarly, in KFC Corp. v. Marion-Kay Co., 620 F. Supp. 1160 (S.D. Ind. 1985), the court found that the franchisor’s secret seasoning was an essential and inseparable part of the end product sold by Kentucky Fried Chicken franchisees, and was associated with the Kentucky Fried Chicken service mark in the minds of consumers.  Based on the close association between the franchisor’s service mark and the tied item, the court concluded that the franchise and the seasoning constituted a single product.  In reaching this result, the court relied heavily on the Krehl analysis and did not even mention Jefferson Parish or the “distinct markets” approach.

(3)
However, Casey v. Diet Center, Inc., 590 F. Supp. 1561, 1565-66 (N.D. Cal. 1984), holds that the Supreme Court in Jefferson Parish rejected the Krehl analysis.  The Casey court applied the “distinct markets” test in holding that demand for diet supplement was inseparable from the demand for the franchise.  Id. at 1564.

(4)
In Jack Walters & Sons Corp. v. Morton Building, Inc., 737 F.2d 698, 703-04 (7th Cir.), cert. denied, 469 U.S. 1018 (1984), the Seventh Circuit, in dicta, questioned the distinct markets approach of Jefferson Parish, stating that the test could lead to anomalous results in certain cases.  The court anticipated the Kodak court’s standard of “sufficient consumer demand so that it is efficient for a firm to provide [the two items] separately” by suggesting that a better approach for deciding single product questions is to determine whether there are “economies of joint provision” between the items or components.  Id. at 703.  The court observed that the link between its approach and that of Jefferson Parish is that the lack of distinct markets “is evidence that the economies of joint provision are overwhelming.”  Id.  Jack Walters also appears to give deference to Krehl, at least in situations where a tied product’s trademark is the alleged tying product.  In holding that a trademark for a kit of prefabricated buildings was a single product with the kit itself, the court, citing Krehl, flatly declared that “a product and its name are inseparable.”  Id. at 704; see California Glazed Products, Inc. v. Burns & Russell Co., 708 F.2d 1423 (9th Cir.), cert. denied, 464 U.S. 938 (1983).

(5)
Will v. Comprehensive Accounting Corp., 776 F.2d 665, 670-71 n.1 (7th Cir. 1985), cert. denied, 475 U.S. 1129 (1986), questions whether there is room under Jefferson Parish for a franchise ever to be sold in a separate market from the ingredients that go into the franchisee’s method of doing business.

f)
Application of the “distinct markets” test in the franchise context can be particularly difficult, as is demonstrated by the history of Faulkner Advertising Associates, Inc. v. Nissan Motors Corp., 905 F.2d 769 (4th Cir. 1990) (reversing district court decision), on reh’g en banc, 945 F.2d 694 (4th Cir. 1991) (per curiam) (affirming district court’s decision by an equally divided court).  The case involved the following facts:  For a period of time, Nissan paid for and controlled national advertising for Nissan cars, using a national advertising agency selected by it, while allowing Nissan dealer associations to obtain their own regional and local advertising from agencies of their choice.  Nissan revised this policy by centrally producing regional and local advertising for the use of its dealers, who paid for the advertising through increased wholesale prices on Nissan vehicles.  While the dealer associations were permitted to continue developing their own local advertising, Nissan ended all subsidies in support of such advertising, and the dealer associations eventually ceased contracting for independent local advertising.  Suit was brought by Faulkner, a local advertising agency whose services were terminated, alleging that Nissan had unlawfully tied local advertising services to the sale of Nissan vehicles to Nissan dealers.  The lower court dismissed the suit for failure to state a claim; a panel of the Fourth Circuit reversed.  905 F.2d 769 (4th Cir. 1990).

The panel framed the sole issue in dispute as whether Faulkner had sufficiently alleged that Nissan linked together two distinct product or service markets.  Quoting from Jefferson Parish, the court held that, from the perspective of Nissan dealers, Nissan’s new advertising plan integrated what many dealers considered to be two distinct markets – one market for Nissan vehicles and one market for advertising – with a resulting negative impact in the market for advertising services.  The court concluded that two separate product markets had been “linked” by Nissan, and allowed the tying claim to survive.

This result was disturbing, for two reasons.  First, it is a common practice for franchisors to make advertising available to their franchisees, often paid for through required periodic contributions by franchisees to a common advertising fund. Joint advertising, which permits the franchisor to implement its marketing strategies and to communicate a uniform image to the public, was expressly upheld against a pre-Jefferson Parish tying claim in Kugler v. AAMCO Automatic Transmissions, Inc., 337 F. Supp. 872 (D. Minn. 1971), aff’d, 460 F.2d 1214 (8th Cir. 1972), which held that the advertising of services offered by franchisees does not constitute a product separate from services being advertised.  Courts have recognized that a franchisor has the right to control the quality of products or services offered by its franchisees under its marks, and the same considerations should permit a franchisor to control the way its marks are advertised to the public.  In reaching its decision, the Fourth Circuit panel in Faulkner relied heavily on the circumstance that local advertising had previously been an “independent market” rather than a service centralized under Nissan’s control, presenting the possibility that the lawfulness of franchisors’ advertising programs may turn on the seemingly irrelevant factor of whether or not the program had always been centralized.

Second, the panel found, not only that Nissan vehicles and advertising constituted two product markets, but that Nissan was the seller in both markets.  The concept of “linking” may be useful in resolving the two-product issue, but a finding that a franchisor has the power to require the purchase of both products should not be viewed as equivalent to a finding that the franchisor was the seller of both products.  A franchisor may have the contractual power to require its franchisees to purchase items from designated or approved sources, but most courts have required that the franchisor derive a direct economic benefit from sales of the allegedly tied product before liability will be imposed under a tying theory.  (See Section L. below.)  By equating Nissan’s contractual ability to “link” the purchase of vehicles and participation in a system-wide advertising program with a finding that Nissan was the seller of both items, the court effectively ignored the rationale underlying the economic interest requirement in tying cases.

g)
On rehearing en banc, an equally divided Fourth Circuit affirmed the district court’s dismissal of the action, effectively reversing the three-judge panel’s decision.  945 F.2d 694 (4th Cir. 1991).  Five judges held that the allegations that Nissan dealers were forced into buying advertising from Nissan, that Nissan purchased more advertising in markets in which it hoped to increase sales, and that buyers were forced to pay higher prices because of Nissan’s expanded efforts, were insufficient to state a tying claim.  Five other judges believed that the complaint stated a claim because the allegations could lead to the conclusion that the dealers are purchasing advertising when they pay the increased prices for automobiles, and that the dealers must buy the advertising in order to obtain the automobiles.

h)
We can expect to see additional development in this area as the courts struggle to fit Jefferson Parish into, and to apply the Kodak variant to, the franchising subset of tying law.

I.
The Requirement Of Conditioning/Forcing/Coercion

1.
There is no per se illegal tying arrangement unless the vendor conditions the sale of the tying product on the purchase of the tied product, thereby forcing the buyer to purchase both products.  This “conditioning” or “forcing” can be accomplished by refusing to sell the tying product unless the tied product is purchased, or by making the two products separately available but charging an unreasonably high price for the tying product if purchased separately.  United States v. Loew’s, Inc., 371 U.S. 38, 52, 54-55 (1962); see Rex Chainbelt Inc. v. Harco Products, Inc., 512 F.2d 993, 1002 & n.3a (9th Cir.), cert. denied, 423 U.S. 831 (1975).  However, “where the buyer is free to take either product by itself there is no tying problem even though the seller may also offer the two items as a unit at a single price.”  Northern Pacific Railway Co. v. United States, 356 U.S. 1 (1958); see Association for Intercollegiate Athletics for Women v. NCAA, 735 F.2d 577 (D.C. Cir. 1984).  When a threat to withhold the tying item is not carried out, there is no unlawful tie; the mere threat is insufficient.  Borschow Hospital and Medical Supplies, Inc. v. Cesar Castillo, Inc., 96 F.3d 10 (1st Cir. 1996).

2.
Before Jefferson Parish, the courts were divided over whether the purchaser’s acceptance of the two products must be “coerced.”  Compare Bell v. Cherokee Aviation Corp., 660 F.2d 1123, 1130-32 (6th Cir. 1981) (coercion not required) and Photovest Corp. v. Fotomat Corp., 606 F.2d 704, 721-25 (7th Cir. 1979), cert. denied, 445 U.S. 917 (1980) (contract language creates prima facie tie even where buyer favored the tie-in) with Foremost Pro Color, Inc. v. Eastman Kodak Co., 703 F.2d 534, 540 (9th Cir. 1983), cert. denied, 465 U.S. 1038 (1984) (coercion a “significant element of . . . illegal tying;” no coercion found where there was no express requirement that purchasers buy new film and film-developing components together even though components were essential to develop the film) and Bob Maxfield, Inc. v. American Motors Corp., 637 F.2d 1033, 1037 (5th Cir.), cert. denied, 454 U.S. 860 (1981) (“actual coercion is an indispensable element of a tie-in,” but mere sales pressure or persuasion, no matter how strong or obnoxious, does not satisfy the coercion requirement).

3.
Jefferson Parish indicates that coercion must be shown to prove a tying violation.  The Court emphasized, 466 U.S. at 12, that

the essential characteristic of an invalid tying arrangement lies in the seller’s exploitation of its control over the tying product to force the buyer into the purchase of a tied product that the buyer either did not want at all, or might have preferred to purchase elsewhere on different terms.  When such “forcing” is present, competition on the merits in the market for the tied item is restrained . . . .

In Jefferson Parish, the hospital’s requirement that its patients obtain anesthesiological services from the firm of anesthesiologists with which the hospital had an exclusive contract forced patients to use that firm.  “Unquestionably, the anesthesiological component of the package offered by the hospital could be provided separately and could be selected either by the individual patient or by one of the patient’s doctors if the hospital did not insist on including anesthesiological services in the package it offers to its customers.”  Jefferson Parish, 466 U.S. at 22.  See also Times-Picayune Publishing Co. v. United States, 345 U.S. at 614-15 (essence of tie-in is “forced purchase” of tied product).

4.
While the Kodak decision did not alter the requirement of coercion, it is interesting to note where the Court drew the line between unilateral conduct and concerted action arising from a coerced agreement.  The Court was willing to assume that a policy of not selling parts to independent service organizations (“ISOs”) could be characterized as a unilateral refusal to deal rather than a tie.  Kodak, 112 S.Ct. at 2080 n.8.  However, the Court rejected Kodak’s contention that the practice of selling parts to third parties only on the condition that they not buy service from ISOs was also a unilateral refusal to deal, finding instead the requisite concerted conduct for a tie.  Id. at 2080.  The distinction between a unilateral refusal to deal and a tying arrangement is not well-defined.  See Service & Training, Inc. v. Data General Corp., 963 F.2d 680, 686 n.12 (4th Cir. 1992), where, prior to the Supreme Court decision in Kodak, the Fourth Circuit criticized the Ninth Circuit’s reasoning in Kodak which led the Ninth Circuit to find that an unlawful tying arrangement was established when “a copier equipment manufacturer entered into agreements with its equipment owners . . . that it would sell parts only to users who service only their own copier equipment.”  See also Triad Systems Corp. v. Southeastern Express Co., 1994-2 Trade Cas. (CCH) ¶ 70,837 (N.D. Cal. 1994) (no tie where the seller would sell replacement parts for its computers to computer users for use in servicing their computers (whether by themselves or through an independent service organization), but would not sell directly to an independent service organization), aff’d in part on other grounds, 64 F.3d 1330 (9th Cir. 1995), cert. denied, 116 S.Ct. 1015 (1996).

5.
Most lower courts require proof of coercion in view of the importance that forcing played in the Jefferson Parish decision.  See Amerinet, Inc. v. Xerox Corp., 972 F.2d 1483, 1498-99 (8th Cir. 1992) (per se claim requires that seller has coerced buyers into buying a product they would not otherwise have purchased from seller), cert. denied, 113 S.Ct. 1048 (1993); Service & Training, Inc. v. Data General Corp., 963 F.2d 680, 686 (4th Cir. 1992) (affirming summary judgment for seller because buyer failed to present evidence from which it could reasonably be inferred that seller conditioned the licensing of its software upon the purchase of its repair services); T. Harris Young & Associates, Inc. v. Marquette Electronics, Inc., 931 F.2d 816, 821-22 (11th Cir.) cert. denied, 502 U.S. 1013 (1991) (rejecting argument that dominant manufacturer of medical electronic equipment engaged in tying by threatening to void the equipment warranties of purchasers who used generic paper for the machines rather than the manufacturer’s own brand of paper; no tie where manufacturer never withheld or threatened to withhold the machines unless customers used its paper); Zaremski v. Keystone Title Associates, Inc., 884 F.2d 1391 (4th Cir. 1989) (not designated for publication; reported at 1989-2 Trade Cas. (CCH) ¶ 68,735) (no per se tie where home purchasers were free to choose their settlement attorney and title insurance company); Murphy v. Business Cards Tomorrow, Inc., 854 F.2d 1202 (9th Cir. 1988) (no forcing where franchise agreement did not require the purchase of equipment from the franchisor, where such alleged policy was not otherwise communicated, and where franchisees believed they were free to purchase equipment from other sources; allegation that franchisor had unstated policy of refusing to sell franchises to those who would not agree to buy equipment was unsupported and therefore failed to state a claim); Xeta, Inc. v. Atex, Inc., 852 F.2d 1280 (Fed. Cir. 1988) (no coercion where manufacturer of computer system warranted its proprietary software only when used with its own line of hardware equipment, even though this had the practical effect of foreclosing the use of competitors’ hardware products); Tic-X-Press, Inc. v. Omni Promotions Co., 815 F.2d 1407, 1415-17 (11th Cir. 1987) (plaintiff required to show seller “forced or coerced the buyer into purchasing the tied product;” coercion was established by an understanding that developed through years of dealing, notwithstanding contract language that permitted purchases from alternate approved suppliers); Famous Brands, Inc. v. David Sherman Corp., 814 F.2d 517 (8th Cir. 1987); Great Escape Inc. v. Union City Body Co., 791 F.2d 532 (7th Cir. 1986); Robert’s Waikiki U-Drive, Inc. v. Budget Rent-A-Car System, Inc., 732 F.2d 1403 (9th Cir. 1984); Advanced Computer Services v. MAI Systems, 845 F. Supp. 356 (E.D. Va. 1994) (no tie where independent service organization could not show that licensing of the seller’s software was expressly or implicitly conditioned upon purchase of the seller’s computer equipment servicing); American Computer Trust Leasing v. Jack Farrell Implement Co., 763 F. Supp. 1473 (D. Minn. 1991) (manufacturer’s endorsement of a specific computer system was not tying arrangement; dealers were permitted to buy any system compatible with manufacturer’s system), order aff’d and remanded sub nom. American Computer Trust Leasing v. Boerboom International, Inc., 967 F.2d 1208 (8th Cir.), cert. denied, 506 U.S. 956 (1992); Webb v. Primo’s Inc., 706 F. Supp. 863 (N.D. Ga. 1988); Kellam Energy, Inc. v. Duncan, 668 F. Supp. 861 (D. Del. 1987); General Motors v. Gibson Chemical & Oil Corp., 661 F. Supp. 567 (E.D.N.Y. 1987).

6.
Courts have faced great uncertainty as to the required level of coercion or forcing.  Most courts have held that an express contractual tie is sufficient to satisfy the coercion requirement, without inquiry into the desirability of the tie from the buyer’s perspective.  Compare Mozart Co. v. Mercedes-Benz of North America, Inc., 593 F. Supp. 1506 (N.D. Cal. 1984), aff’d, 833 F.2d 1342 (9th Cir. 1987), cert. denied, 488 U.S. 870 (1988) (tying language in contract sufficient to find coercion, even though evidence indicated language was not enforced; coercion could be shown if large portion of buyers believed they had no choice but to purchase tied products) and Waldo v. North American Van Lines, Inc., 102 F.R.D. 807, 813 (W.D. Pa. 1984) (express contract language requiring conditional sale is prima facie illegal tie) with Trans Sport, Inc. v. Starter Sportswear, Inc., 964 F.2d 186, 192 (2d Cir. 1992) (express policy statement that seller would only sell to retailers that carried a representative amount of the seller’s products was insufficient to prove “actual coercion” where there was no evidence seller actually enforced the policy) and Famous Brands, Inc. v. David Sherman Corp., 814 F.2d 517 (8th Cir. 1987) (contract imposing tie not sufficient to satisfy forcing requirement).

7.
The coercion issue is at the heart of “technological tying” cases, in which the development of a system of technologically interrelated products which are incompatible with the products then offered by the competition effectively requires the purchaser of any one of the new products to purchase some or all of the others.  Unless the new product standard or design is motivated by a desire to compel the purchase of two products, rather than to achieve a technologically beneficial result, the courts have been reluctant to find the requisite coercion for a tying violation.  See Foremost Pro Color, Inc. v. Eastman Kodak Co., 703 F.2d 534 (9th Cir. 1983), cert. denied, 465 U.S. 1038 (1984); Response of Carolina, Inc. v. Leasco Response, Inc., 537 F.2d 1307 (5th Cir. 1976); Condesa Del Mar, Inc. v. White Way Sign & Maintenance Co., 1987 WL 17474 at 2 (N.D. Ill.); Telex Corp. v. International Business Machines Corp., 367 F. Supp. 258 (N.D. Okla. 1973), rev’d on other grounds, 510 F.2d 894 (10th Cir. 1975); Technicon Data Systems Corp. v. Custis 1000 Inc., 1984-2 Trade Cas. (CCH) ¶ 66,260 (Del. Ch. 1984).

8.
Package discounts also implicate the element of coercion.  In a post-Kodak decision, Amerinet, Inc. v. Xerox Corp., 972 F.2d 1483, 1500-01 (8th Cir. 1992), cert. denied, 113 S.Ct. 1048 (1993), the plaintiff accused Xerox of tying the purchase of used laser printers to service contracts because Xerox charged higher service fees to buyers of used printers than to buyers of its own new printers, thereby discouraging the purchase of used printers from third parties.  The Eighth Circuit affirmed a summary judgment for Xerox, finding that Xerox’s use of different fee rates for servicing used and new printers was not a tie, since Xerox’s policy made the purchase of a used printer “cost more, but not prohibitively more, than the purchase of a new laser printer from Xerox.”  The court observed that in cases where there is no explicit agreement which conditions the purchase of the tying product upon the purchase of the tied product, an illegal tie may still be shown if the seller’s policy makes the purchasing of the two products together “the only viable economic option,” a situation not present in the case before the court.

9.
Another case involved a manufacturer of dies used to cut and score paper and cardboard, who designed a software program for designing and manufacturing the dies.  A competing software designer and manufacturer alleged an unlawful tying arrangement when the first manufacturer discounted the price of the software program (tied product) to those who bought its dies (tying product).  The court held there was no unlawful tying arrangement because:  (a) customers were not required to buy the dies in order to purchase the software program; (b) customers were not required to buy the software program in order to purchase the dies; and (c) customers were not required to refrain from buying any products from competitors of the seller in order to purchase the seller’s dies and software program.  Lasercomb America, Inc. v. Reynolds, 911 F.2d 970, 972 n.6 (4th Cir. 1990); accord, SmithKline Corp. v. Eli Lilly & Co., 427 F. Supp. 1089, 1110-14 (E.D. Pa. 1976), aff’d, 575 F.2d 1056 (3d Cir.), cert. denied, 439 U.S. 838 (1978) (even though the economics of the marketplace precluded freedom of choice for most buyers, the fact that buyers were “free to take either product by itself” was sufficient to preclude tying claim; “such a freedom of choice, more prevalent in theory than in operational reality, is enough”).

10.
More recently, Triad Systems, a manufacturer of computers used by automobile parts stores, defeated a claim that it was tying the sale of spare parts for such computers to the purchase of Triad repair services.  In Triad Systems Corp. v. Southeastern Express Co., 1994-2 Trade Cas. (CCH) ¶ 70,837 (N.D. Cal. 1994), aff’d in part on other grounds, 64 F.3d 1330 (9th Cir. 1995), cert. denied, 116 S.Ct. 1015 (1996), independent service organizations (“ISOs”) that serviced Triad computers in competition with Triad claimed that Triad’s refusal to sell spare parts to ISOs constituted unlawful tying.  The court found, however, that it was undisputed that Triad’s policy was to sell replacement parts to any Triad user who wished to buy such parts for repairing the user’s equipment, regardless of whether the user installs the part itself or uses an ISO.  In granting summary judgment to Triad, the court found no evidence that Triad charged unreasonable prices for spare parts when it sold the parts directly to consumers.

11.
However, some courts have held that the charging of higher prices when products are sold separately, resulting in a “penalty” when the buyer does not buy a “tied” item, may be coercive.  Thus, in Virtual Maintenance, Inc. v. Prime Computer, Inc., 957 F.2d 1318, 1323 (6th Cir. 1992) (“Virtual I”), a computer manufacturer’s strategy of linking software support services to the purchase of its hardware repair services was considered to be tying where the large price differential between software support alone and the software support/hardware repair package induced all rational buyers of the software to also accept the hardware.  In that case, however, the manufacturer’s lack of market power in a proper tying product market was fatal to the per se tying claim.  The Supreme Court subsequently granted certiorari, vacated the judgment in light of Kodak (presumably on the issue of market definition and market power), and remanded the case to the Sixth Circuit.  113 S.Ct. 314 (1992).  On remand, the Sixth Circuit again highlighted the commercially unreasonable pricing structure for separately purchased software support services, and it vacated a portion of the earlier opinion in light of Kodak.  Virtual Maintenance, Inc. v. Prime Computer, Inc., 11 F.3d 660, 666-67 (6th Cir. 1993) (“Virtual II”).  See also Business System & Supply Co. v. SCM Corp., 415 F.2d 55, 62 (4th Cir. 1969), cert. denied, 397 U.S. 920 (1970) (“Tie-ins are non-coercive and therefore legal, only if the components are separately available to the customer on a basis as favorable as the tie-in arrangement.”); Ortho Diagnostic Systems, Inc. v. Abbott Laboratories, Inc., 882 F. Supp. 145, 157-58 (SDNY 1993) (pricing structure in which package of five different blood tests cost less than the tests purchased individually created jury question regarding coercion).  A finding of the requisite coercion is likely if the cost of buying one item without the other is much more expensive than buying the item when it is part of the package, so as to economically “compel” package purchases.  See United States v. Loew’s, Inc., 371 U.S. 38, 52, 54-55 (1962).

J.
The Requirement Of Market Power

1.
For a tying arrangement to be per se unlawful, the seller must have the requisite “economic power” or “market power . . . to force a purchaser to do something that he would not do in a competitive market” – purchase the tied product.  Jefferson Parish, 446 U.S. at 13-14.  This type of market power is also known as “leverage,” which has been defined as “a supplier’s power to induce his customer for one product to buy a second product from him that would not otherwise be purchased solely on the merit of that second product.”  Id. at 14 n.20 (quoting 5 P. Areeda & D. Turner, Antitrust Law ¶ 1134a (1980)).

2.
In order to assess market power, the relevant market for the tying product must first be defined.  Traditionally, courts have been reluctant to find a relevant market which is limited to a manufacturer’s own products.  See, e.g., International Logistics Group v. Chrysler Corp., 884 F.2d 904 (6th Cir. 1989), cert. denied, 494 U.S. 1066 (1990); Domed Stadium Hotel, Inc. v. Holiday Inns, Inc., 732 F.2d 480 (5th Cir. 1984); Regency Oldsmobile, Inc. v. General Motors Corp., 685 F. Supp. 91 (D.N.J. 1989).  But see Parts & Electric Motors, Inc. v. Sterling Electric, Inc., 826 F.2d 712 (7th Cir. 1987), appeal dismissed after remand, 866 F.2d 228 (7th Cir. 1988), cert. denied, 493 U.S. 847 (1989) (finding market power in seller’s 100% share of the market for its own replacement parts).  The result has been similar in franchising and distributorship cases, where the courts have held that the relevant market for antitrust purposes must include all reasonably interchangeable franchise opportunities or products.  See, e.g., Deep South Pepsi-Cola Bottling Co., Inc. v. PepsiCo, Inc., 1989-1 Trade Cas. (CCH) ¶ 68,560 (S.D.N.Y. 1989) (rejecting market definition consisting solely of defendant’s own franchises); Carlock v. The Pillsbury Co., 719 F. Supp. 791 (D. Minn. 1989) (franchisor’s own product cannot constitute the relevant product market); Tominaga v. Shepherd, 682 F. Supp. 1489 (C.D. Cal. 1988) (relevant market consists of all franchises similar to defendant’s); Dunafon v. Delaware McDonald’s Corp., 691 F. Supp. 1232 (W.D. Mo. 1988) (relevant market includes all inexpensive food menu items that compete with those sold at McDonald’s).  But cf. Western Power Sports, Inc. v. Polaris Industries Partners L.P., 951 F.2d 365 (9th Cir. 1991) (not-for-publication opinion reported at U.S. App. LEXIS 29993) (reversing summary judgment in favor of manufacturer of snowmobiles and all-terrain-vehicles; district court’s conclusion that the retail snowmobile market was the relevant tying product market ignored evidence that tying product market might have been the wholesale market for snowmobiles), cert. denied, 506 U.S. 821 (1992).

3.
However, in Eastman Kodak Co. v. Image Technical Services, Inc., the Supreme Court rejected the contention that “a single brand of a product or service can never be a relevant market under the Sherman Act.”  504 U.S. 451, 112 S.Ct. 2073, 2090 (1992).  The decision was a significant one for many points of tying law, and is worth reviewing in some detail.  The Kodak case examined the legality of Kodak’s policy of refusing to sell replacement parts for its copying and micrographic equipment to independent service organizations (“ISOs”) and to Kodak equipment owners who used ISOs for service.  Because Kodak limited the availability of parts to ISOs, users of Kodak equipment could not have their equipment serviced by ISOs, thereby crippling the ability of ISOs to compete with Kodak in the servicing business.  As a result, many ISOs lost a great deal of business to Kodak, and they brought an action charging that Kodak had unlawfully (1) tied the purchase of Kodak servicing to the purchase of Kodak parts, and (2) monopolized the market for Kodak parts and service.

The main issue underlying these two legal theories was whether Kodak had market power in a relevant market.  Kodak sold only 23 percent of high-volume copiers and only 2 percent of other copiers.  The ISOs alleged, however, that Kodak had market power in a market consisting of replacement parts for Kodak copiers, in which it was the dominant seller.  Kodak sought summary dismissal of the claims.  Even conceding the existence of “relevant markets” for Kodak parts and service, Kodak contended that the competition it faced in the original equipment market prevented it from having or exercising any power in the parts or service markets; any attempt to exploit power in those “derivative” markets, Kodak said, would cause it to lose equipment sales.

The district court granted summary judgment for Kodak but did not address the question of whether there was a tying arrangement between parts and service.  Rather, the district court found that Kodak had not tied the sale of equipment and service.  Consequently, the district court did not address the market power issue.  A divided panel of the Ninth Circuit reversed.  903 F.2d 612 (9th Cir. 1990).  The court found that whether a tying arrangement existed between service and parts was a disputed issue of fact that could not be resolved on a motion for summary judgment.  In addition, the court for the first time considered the market power issue; i.e., was there a factual issue as to whether Kodak had sufficient economic power in the tying product market (parts) to restrain competition appreciably in the tied product market (service)?  The court agreed with Kodak that competition in the “upstream equipment market” might prevent Kodak from possessing power in the “downstream parts market,” but it refused to uphold the district court’s grant of summary judgment “on this theoretical basis.”  Instead, it reasoned, “market imperfections can keep economic theories about how consumers will act from mirroring reality.”  With respect to the monopolization claim, the court refused to hold as a matter of law that servicing of a single brand of equipment could not be a relevant market.

The Supreme Court, agreeing with the court of appeals rather than the district court, rejected Kodak’s claim that its lack of market power in the equipment market (in which its market share did not exceed 23 percent) made it implausible that Kodak could charge supracompetitive prices for parts and service since any attempt to force buyers to purchase service at above-market prices would cause them to switch to other equipment suppliers.  The Court found that Kodak’s argument did not comport with “market realities,” because the evidence suggested that Kodak might well be able to exploit its power over parts or service without suffering a dramatic loss of equipment sales.  The Court offered two theories to explain why Kodak’s argument did not describe market realities.  First, new Kodak customers could not readily obtain “lifecycle pricing” information, or package costs generally, which would enable them to assess parts and service price increases accurately when they considered the overall costs of the Kodak package (equipment, service, and parts).  Without this comprehensive information, consumers would not be able to make informed, market-based choices.  Second, existing customers might be “locked in” to Kodak by the heavy investment they had already made in Kodak equipment and, therefore, might be forced to tolerate some service price increases.  This scenario would be particularly true when:  (a) these “switching costs” are high relative to the cost of the tie-in, and (b) the number of locked-in customers is high relative to the number of new purchasers.  These market “imperfections,” in the opinion of the Court, undermined Kodak’s theory that competition in the equipment market cannot coexist with market power in the aftermarkets, thereby warranting the denial of Kodak’s motion for summary judgment.

After refusing to accept Kodak’s view that equipment was the relevant market for determining market power, the Court resolved the monopolization claim by rejecting Kodak’s contention “that, as a matter of law, a single brand of product or service can never be a relevant market under the Sherman Act.”  The Court held that “because service and parts for Kodak equipment are not interchangeable with other manufacturers’ service and parts, the relevant market from the Kodak-equipment owner’s perspective is composed of only those companies that service Kodak machines.”  While this holding might be viewed by some as an unremarkable restatement of the rule that relevant markets must be delineated on a case-by-case basis, the Court’s refusal to summarily dismiss the single brand market is likely to be cited in support of many claims of single brand and narrowly-defined product markets.

4.
In Virtual II, 11 F.3d 660, the Sixth Circuit demonstrated how Kodak has affected antitrust analysis.  In Virtual I, 957 F.2d 1318, a pre-Kodak decision, the court rejected a tying claim alleging that the defendant had tied the sale of software support (for which it was the exclusive distributor) to the sale of hardware maintenance for its own line of computers.  The court based its decision on the defendant’s lack of market power in the original equipment market, finding that there was interbrand competition for the initial purchase of the defendant’s software package and minicomputers, and that the “lock-in” theory of market power was therefore inapplicable.

Following Kodak, the Supreme Court vacated the Sixth Circuit’s decision and remanded the case to the Sixth Circuit for further consideration.  On remand in Virtual II, the Sixth Circuit reversed its previous holding regarding the “lock-in” theory.  It found that the plaintiff’s product market definition might be limited to a single brand of computers, even though there was interbrand competition for the initial purchase of computers.  It followed that the court’s earlier rejection of the lock-in argument on the basis of interbrand competition in the computer market was in error.  The court at several points in the opinion notes the similarities between the case before it and Kodak.  As a result, the Sixth Circuit vacated and remanded this portion of the case to the district court for a new trial.  Virtual II, at 664-67.

5.
Similarly, in Allen-Myland, Inc. v. International Business Machines Corp., 33 F.3d 194 (3d Cir.), cert. denied, 115 S.Ct. 684 (1994), the Third Circuit vacated and remanded for reconsideration, in light of the “lock-in” theory accepted in Kodak, a case in which an independent servicing company charged IBM with tying computer upgrade installation services to the parts needed to perform upgrades.  See also Lee v. Life Insurance Co. of North America, 23 F.3d 14, 17-20 (1st Cir.) (“lock-in” theory inapplicable because pre-contract disclosure occurred), cert. denied, 115 S.Ct. 427 (1994); Digital Equipment Corp. v. Uniq Digital Technologies, Inc., 73 F.3d 756, 763 (7th Cir. 1996) (same); PSI Repair Services, Inc. v. Honeywell, Inc., 104 F.3d 811 (6th Cir.), cert. denied, 117 S.Ct. 2434 (1997)(same).

6.
Early Supreme Court decisions held that there must be monopoly power in the tying product market to establish a per se violation.  See, e.g., Times-Picayune Publishing Co. v. United States, 345 U.S. 594, 608-09 (1953).  However, in Northern Pacific Railway Co. v. United States, 356 U.S. 1, 6 (1958), the Court required only that a party have “sufficient economic power with respect to the tying product to appreciably restrain free competition in the market for the tied product.”  The Court further relaxed the standard in United States v. Loew’s, Inc., 371 U.S. 38, 45 (1962), where it allowed the requisite market power in the tying product to be inferred from the tying product’s uniqueness or its desirability to buyers. 

7.
The Supreme Court has traditionally required market power in the economic sense of power to raise and maintain price in the tying product market above a competitive level.  See Kodak, 112 S.Ct. at 2080-81; United States Steel Corp. v. Fortner Enterprises, 429 U.S. 610, 620-22 (1977) (“Fortner II”).  It had been generally agreed that market power could not be demonstrated merely by the fact that a large number of purchasers were willing to accept the tie.  Id. at 618 & n.10; Yentsch v. Texaco, Inc., 630 F.2d 46, 58 (2d Cir. 1980).  However, Kodak gives new life to the argument that acceptance of a tie by consumers is evidence of the seller’s market power.

8.
Jefferson Parish identifies three situations in which it may be presumed that the seller possesses sufficient market power “to force a purchaser to do something that he would not do in a competitive market.”  466 U.S. at 13-14.

a)
When the seller holds a legal monopoly, such as a patent or copyright, in the tying product.

b)
When the vendor has a high share of the tying product market.

c)
When the tying product is unique.

The concurring opinion disagreed, observing that “[a] common misconception has been that a patent or copyright, a high market share, or a unique product that competitors are not able to offer suffices to demonstrate market power.  While each of these factors might help to give market power to a seller, it is also possible that a seller in these situations will have no market power.”  466 U.S. at 37 n.7 (O’Connor, J., concurring).

9.
Patents/Copyrights.  In Jefferson Parish, the Court cited and reaffirmed United States v. Loew’s, Inc., 371 U.S. 38, 45 (1962), where the Court presumed economic power from the fact that the tying product (popular films) were copyrighted.  The Jefferson Parish court also sanctioned the presumption of market power arising from a patent, stating that “[a]ny effort to enlarge the scope of the patent monopoly by using the market power it confers to restrain competition in the market for a second product will undermine competition on the merits in that second market.”  Id. at 16.

a)
The Jefferson Parish concurrence rejected a presumption of market power for a copyrighted or patented product, unless competitors are unable to offer reasonable substitutes.  Justice O’Connor noted that “a patent holder has no market power in any relevant sense if there are close substitutes for the patented product.”  Id. at 37 n.7 (O’Connor, J., concurring).  Some opinions followed this approach.  In Service & Training, Inc. v. Data General Corp., 737 F. Supp. 334 (D. Md. 1990), aff’d on other grounds, 963 F.2d 680 (4th Cir. 1992), the court held that a computer manufacturer lacked market power over the tying product, a patented diagnostic tool used in servicing its computers, without discussing the fact that the tool was patented.  See also Mozart Co. v. Mercedes-Benz of North America, Inc., 833 F.2d 1342 (9th Cir. 1987), cert. denied, 488 U.S. 870 (1988); A.I. Root Co. v. Computer/Dynamics, 806 F.2d 673 (6th Cir. 1986); Will v. Comprehensive Accounting Corp., 776 F.2d 665 (7th Cir. 1985), cert. denied, 475 U.S. 1129 (1986); Alcon Labs, Inc. v. Allergan, Inc., 17 USPQ 2d 1365 (N.D. Tex. 1990); R&G Affiliates, Inc. v. Knoll International, Inc., 587 F. Supp. 1395 (S.D.N.Y. 1984).  The Department of Justice and the Federal Trade Commission have stated:  “The Agencies will not presume that a patent, copyright, or trade secret necessarily confers market power upon its owner.”  Antitrust Guidelines for the Licensing of Intellectual Property, 4 Trade Reg. Rep. (CCH) ¶13,132 at § 5.3 (1995).

b)
Other courts, however, continued to hold that a patent or copyright gives rise to a presumption of market power.  See Digidyne Corp. v. Data General Corp., 734 F.2d 1336 (9th Cir. 1984), cert. denied, 473 U.S. 908 (1985) (subsequently criticized by, inter alia, the Ninth Circuit in Mozart, supra); Robert’s Waikiki U-Drive v. Budget Rent-A-Car Systems, Inc., 732 F.2d 1403 (9th Cir. 1984); Grid Systems Corp. v Texas Instruments, Inc., 771 F. Supp. 1033 (N.D. Cal. 1991); Outlet Communications, Inc. v. King World Productions, Inc., 685 F. Supp. 1570 (M.D. Fla. 1988); Casey v. Diet Center, Inc., 590 F. Supp. 1561 (N.D. Cal. 1984).

c)
The Patent Misuse Reform Act of 1988 amended the Patent Act to eliminate the judicially-created rule that a patent is presumed to confer market power when tying is raised as a “patent misuse” defense to a patent infringement claim.  The amendment requires one who defends an infringement action by alleging patent misuse (usually involving a claim of unlawful “extension of the patent right”) to prove that the tying item has “market power,” rather than relying on a market power presumption flowing from the patent alone.  While some commentators have suggested that the statutory elimination of the market power presumption in connection with the patent misuse defense also applies to antitrust tying claims involving a patented tying item, the legislative history of the amendment indicates that the amendment did not modify the market power analysis in antitrust tying cases.  Compare H.R. 4972 (adopted; did not expressly address the issue of market power in antitrust tying cases) with S.438 (rejected; would have expressly eliminated the presumption of market power derived from patents and copyrights in antitrust tying cases).  In Grid Systems Corp. v. Texas Instruments, Inc., 771 F. Supp. 1033, 1037 n.2 (N.D. Cal. 1991), the court ruled that “a full reading of the legislative record reveals that Congress rejected the extension” of the patent misuse amendment into the antitrust arena.  Moreover, the legislative proposals summarized in paragraph d., below, would have been superfluous if the patent misuse amendment, enacted in 1988, had been intended to apply to antitrust tying analysis.

d)
In January 1989, bills were introduced in Congress (S. 270 and H.R. 469) which would have prohibited, in antitrust cases, the presumption of market power from the fact that the relevant product is patented or copyrighted.  The bills were at least in part a reaction to the Ninth Circuit’s widely criticized holding in Digidyne, supra.  The Senate bill was passed; the House bill was reported out of the Economic and Commercial Law Subcommittee of the House Judiciary Committee with an amendment that required a presumption of market power but permitted it to be rebutted by a preponderance of the evidence.  Neither bill was reintroduced in the 102nd Congress.

e)
The Supreme Court has now eliminated the presumption of market power when the tying product is patented.  In Illinois Tool Works Inc. v. Independent Ink, Inc., 126 S.Ct. 1281 (2006), the Court held:  “Congress, the antitrust enforcement agencies, and most economists have all reached the conclusion that a patent does not necessarily confer market power upon the patentee.  Today, we reach the same conclusion, and therefore hold that, in all cases involving a tying arrangement, the plaintiff must prove that the defendant has market power in the tying product.”

10.
High Market Share.  In Jefferson Parish, the Court found a 30% market share was insufficient to infer the degree of market power necessary for application of the per se rule against tying.  Jefferson Parish, 466 U.S. at 27.  The Kodak decision cites Jefferson Parish for the proposition that market power “ordinarily is inferred from the seller’s possession of a predominant share of the market.”   Kodak, 112 S.Ct. at 2081.     Lower courts 
have treated the 30% share as the minimum needed to establish the requisite market power.  See Breaux Brothers Farms, Inc. v. Teche Sugar Co., 21 F.3d 83, 87 (5th Cir. 1994); Virtual Maintenance, Inc. v. Prime Computer, Inc., 957 F.2d 1318 (6th Cir.), vacated and remanded (for reconsideration in light of Kodak), 113 S.Ct. 314 (1992), on remand, 11 F.3d 660 (6th Cir. 1993), cert. dismissed, 114 S.Ct. 2700 (1994); A.I. Root Co. v. Computer/Dynamics, 806 F.2d 673 (6th Cir. 1986); Ezpeleta v. Sisters of Mercy Health Corp., 800 F.2d 119 (7th Cir. 1986); Will v. Comprehensive Accounting Corp., 776 F.2d 665 (7th Cir. 1985), cert. denied, 475 U.S. 1129 (1986); Digital Equipment Corp. v. Uniq Digital Technologies, Inc., 1993-2 Trade Cas. (CCH) ¶ 70,378 (N.D. Ill. 1993); Western Power Sports, Inc. v. Polaris Industries Partners L.P., 744 F. Supp. 226 (D. Idaho 1990), rev’d mem. on other grounds without published opinion, 951 F.2d 365 (9th Cir. 1991) (reported at U.S. App. LEXIS 29993); M. Leff Radio Parts, Inc. v. Mattel, Inc. 706 F. Supp. 387 (W.D. Pa. 1988); Casey v. Diet Center, Inc., 590 F. Supp. 1561 (N.D. Cal. 1984).  See also Department of Justice Vertical Restraints Guidelines, ¶  5.1.

11.
Uniqueness.  Market power also can be demonstrated by showing the tying product is unique and not available from the seller’s competitors.  Jefferson Parish, 466 U.S. at 17; Fortner II, 429 U.S. at 620.  While early cases held that a tying product is unique if it is distinctive or more attractive to purchasers than competing products, the modern trend is to require a showing that competitors in the tying product market are unable to offer a similar product because of an advantage (such as a significant cost advantage) enjoyed by the vendor or because of impediments to entry into the tying product market.  See Lee v. Life Insurance Co. of North America, 23 F.3d 14 (1st Cir.) (University of Rhode Island education was not a unique product because other universities could provide a “functionally similar” education), cert. denied, 115 S.Ct. 427 (1994); Virtual Maintenance, Inc. v. Prime Computer, Inc., 927 F.2d 1318-29 (6th Cir.) (software program was not unique where entry barriers were low and program was produced pursuant to a year-to-year license from a customer), vacated and remanded (for reconsideration in light of Kodak), 113 S.Ct. 314 (1992), on remand, 11 F.3d 660 (6th Cir. 1993) cert. dismissed, 114 S.Ct. 2700 (1994); Thompson v. Metropolitan Multi-List, Inc., 934 F.2d 1566, 1576-77 (11th Cir. 1991) (multiple listing service for real estate might be unique where alternatives are poor substitutes and there are entry barriers such as an existing firm’s “insurmountable mount of good will;” reversing district court’s grant of summary judgment for defendants), cert. denied sub nom. DeKalb Board of Realtors v. Thompson, 506 U.S. 903 (1992); Mozart Co. v. Mercedes-Benz of North America, Inc., 833 F.2d 1342, 1346-47 (9th Cir. 1987), cert. denied, 488 U.S. 870 (1988) (relevant product market was the market for automobile dealership franchises; therefore uniqueness of automobile to consumers was not sufficient to establish market power); Will v. Comprehensive Accounting Corp., 776 F.2d 665, 672 (7th Cir. 1985), cert. denied, 475 U.S. 1129 (1986) (“‘uniqueness’ means the inability of a seller’s rivals to offer a similar package, not simply the fact that no rival has chosen to do so”); Spartan Grain & Mill Co. v. Ayers, 735 F.2d 1284, 1288 (11th Cir. 1984), cert. denied, 469 U.S. 1109 (1985) (uniqueness means vendor’s rivals face cost disadvantage amounting to an economic barrier to entry); Tic-X-Press, Inc. v. Omni Promotions Co., 815 F.2d 1407, 1420 (11th Cir. 1987) (uniqueness may be inferred from desirability of product to consumers coupled with seller’s cost advantage).  But see Parts & Electric Motors, Inc. v. Sterling Electric, Inc., 826 F.2d 712, 720 (7th Cir. 1987) (market power existed because automobile replacement parts were unique and available only from original manufacturer), appeal dismissed after remand, 866 F.2d 228 (7th Cir. 1988), cert. denied, 493 U.S. 847 (1989); Digidyne Corp. v. Data General Corp., 734 F.2d 1336, 1344 (9th Cir. 1984), cert. denied, 473 U.S. 908 (1985) (suggesting that mere attractiveness to buyers can constitute uniqueness that confers market power in the tying product market).  Real estate is generally deemed to be a unique product.  See, e.g., Rosebrough Monument Co. v. Memorial Park Cemetery Association; 666 F.2d 1130, 1143 (8th Cir. 1981), cert. denied, 457 U.S. 1011 (1982) (“cemetery lot, like any piece of real estate, is unique”); Bell v. Cherokee Aviation Corp., 660 F.2d 1123, 1129-30 (6th Cir. 1981) (land in desirable airport location conferred market power).  But see Baxley-Delamar Monuments, Inc. v. American Cemetery Ass’n, 938 F.2d 846, 851-53 (8th Cir. 1991) (assertion that cemetery plots are unique because they are real estate is insufficient to confer market power; other factors demonstrating uniqueness, such as “family plot” phenomenon, must be shown); 305 East 24th Owners Corp. v. Parman Co., 714 F. Supp. 1296 (S.D.N.Y. 1989) (apartment units not sufficiently unique; cemetery lot cases distinguished, since in those cases substantial market share was also shown).

12.
Franchise Cases.

a)
In franchise tying cases, the franchise or the franchise trademark is generally the alleged tying product.  Several earlier franchise cases held that a franchisor’s trademark is inherently unique and therefore entitled to a presumption of market power.  Siegel v. Chicken Delight, Inc., 448 F.2d 

43 (9th Cir. 1971), cert. denied, 405 U.S. 955 (1972) (franchisor’s distinctive trademark, possessing goodwill and public acceptance, indicates franchisor’s power in the market for sale of franchises); Photovest Corp. v. Fotomat Corp., 606 F.2d 704 (7th Cir. 1979), cert. denied, 445 U.S. 917 (1980) (assuming that well-recognized trademark confers market power); Esposito v. Mister Softee, Inc., 1980-1 Trade Cas. (CCH) ¶  63,089 (E.D.N.Y. 1979) (strong trademark possesses market power because franchisees want benefits of operating under the trademark; but see an earlier decision in the same lawsuit, 1976-2 Trade Cas. (CCH) ¶ 51,202 (E.D.N.Y. 1976), in which the court declined to certify a nationwide class of franchisees because the trademark had different degrees of economic power or  uniqueness in different regions of the country); Susser v. Carvel Corp., 206 F. Supp. 636 (S.D.N.Y. 1962), aff’d, 332 F.2d 505 (2d Cir. 1964), cert. dismissed, 381 U.S. 125 (1965) (market power presumed where prominent trademark involved).

b)
The Jefferson Parish decision did not identify trademarks as giving rise to a presumption of market power in the tying product market.  More recent franchise tying cases generally have rejected any presumption of market power based on mere ownership of a trademark, reasoning that the trademark creates no market power separate from that possessed by the product itself.  Accordingly, courts have required a separate showing of “uniqueness,” such as the inability of other franchisors to offer comparable franchises at comparable prices.  See Town Sound & Custom Tops, Inc. v. Chrysler Motors Corp., 959 F.2d 468, 479-80 & n.15 (enbanc) (rejecting argument that tying product market includes only Chrysler-manufactured cars sold in the United States; proper market definition should include all new automobiles competing with those cars; “Chrysler cars may be ‘unique’ in a broad sense of the term, but ‘[u]niqueness confers economic power only when other competitors are in some way prevented from offering the distinctive product themselves’;” modern courts and commentators reject the proposition that trademarks create a presumption of market power), cert. denied, 506 U.S. 868 (1992); Grappone, Inc. v. Subaru of New England, Inc., 858 F.2d 792, 797-98 (1st Cir. 1988) (Subaru brand name not sufficient to show market power, and market share was minuscule); Mozart Co. v. Mercedes-Benz of North America, Inc., 833 F.2d 1342, 1346 (9th Cir. 1987), cert. denied, 488 U.S. 870 (1988) (“prestigious trademark is not itself persuasive evidence of economic power” as it “protects only the name or symbol of the product.  Market power, if any, is derived from the product, not from the name or symbol as such”); Will v. Comprehensive Accounting Corp., 776 F.2d 665, 673 & n.4 (7th Cir. 1985), cert. denied, 475 U.S. 1129 (1986) (trademark alone is not proof of market power); Midwestern Waffles, Inc. v. Waffle House, Inc., 734 F.2d 705 (11th Cir. 1984); Webb v. Primo’s Inc., 706 F. Supp. 863 (N.D. Ga. 1988); Tominaga v. Shepherd, 682 F. Supp. 1489 (C.D. Cal. 1988); Martino v. McDonald’s System, Inc., 625 F. Supp. 356 (N.D. Ill. 1985); Casey v. Diet Center, Inc., 509 F. Supp. 1561 (N.D. Cal. 1984).  Under this recent line of authority, the risk seems relatively low that a franchisor, even one holding a prominent trademark, will be found to possess market power in the tying product market.  However, market power was found to inhere in a manufacturer’s trademark in Metrix Warehouse, Inc. v. Daimler-Benz Aktiengesellschaft, 828 F.2d 1033 (4th Cir.), cert. denied, 486 U.S. 1017 (1988).  The court there approved a jury instruction that “a prestigious and desirable trademark might be evidence weighing toward market power.”  Given evidence which included consumer preference for Mercedes-Benz automobiles and the status and reputation of those automobiles in the industry, the court upheld a jury verdict that the Mercedes-Benz was a “unique” product and that its manufacturer therefore had sufficient economic power to impose a per se unlawful tie on its dealers.  This result is directly contrary to that reached in Mozart Co., supra, which involved the same trademark and the same alleged tie-in.

c)
Apart from the trademark, market power might still be established by a franchisor’s high market share.  In franchise tying cases, however, the relevant product market is generally the market for the sale of franchises, because that is the market in which the tying product is sold.  Grappone, Inc. v. Subaru of New England, Inc., 858 F.2d 792, 797 (1st Cir. 1988); Mozart Co. v. Mercedes-Benz of North America, Inc., 833 F.2d 1342, 1346-47 (9th Cir. 1987), cert. denied, 488 U.S. 870 (1988); Tominaga v. Shepherd, 682 F. Supp. 1489 (C.D. Cal. 1988); Casey v. Diet Center, Inc., 590 F. Supp. 1561, 1567 (N.D. Cal. 1984).  Since few franchisors occupy more than 30% of the franchise market in which they operate, few franchisors possess a large enough market share to wield market power.  This fact apparently was recognized by Judge Posner when he observed that “the emphasis in the Supreme Court’s recent decision in Jefferson Parish on the importance of proving that the owner of the tying product has real market power may doom the franchise trademark cases, as they mostly involve highly competitive retail industries, such as the fast-food business.”  Jack Walters & Sons Corp. v. Morton Building, Inc., 737 F.2d 698, 705 (7th Cir.) (dictum), cert. denied, 469 U.S. 1018 (1984); accord, Martino v. McDonald’s System, Inc., 625 F. Supp. 356, 361 (N.D. Ill. 1985).

d)
Tying analysis ordinarily assumes that if the seller lacks market power in the tying product, the buyer will be free to purchase the tying product from a competitor.  In the franchising context, a franchisee may argue that the franchisor’s market power should be measured in the narrow market consisting of the franchisor’s existing franchisees, rather than in the market in which it sells franchises.  This argument is based on the theory that existing franchisees may not be free, either as a contractual matter or as a practical economic matter, to refuse the tie and purchase a different franchise - that is, the franchisees are “locked-in.”  The theory’s appeal is increased if the tie was not evident when the franchisee bought into the system.  Under this theory, every franchisor satisfies the market power requirement because every franchisor controls all of its own franchise system “market.”  Only a few cases have addressed this theory, and most of them have rejected it.  See Mozart Co. v. Mercedes-Benz of North America, Inc., 833 F.2d 1342; Tominaga v. Shepherd, 682 F. Supp. 1489; Casey v. Diet Center, Inc., 590 F. Supp. 1561; cf. Town Sound & Custom Tops, Inc. v. Chrysler Motors Corp., 959 F.2d 468, 479 n.11 (3d Cir.) (rejecting view that definition of tying product market is unnecessary where purchasers are “locked in”), cert. denied, 506 U.S. 868 (1992).

e)
The Kodak decision arguably alters the market power analysis that traditionally has been applied in the franchise setting.  Kodak is likely to be invoked by franchisees to support a contention that they are “locked-in” to a franchise system by their investment and cannot readily avoid a tie by “switching” to another system.  This argument is open to serious question.  First, in Kodak, the lock-in arose not from the purchase of the tying item (parts) but of an antecedent item (the equipment); power over parts was a function of market share, a traditional measure, not of lock-in. Second, “investment lock-in” to a franchise obliterates any distinctions between the power or prominence of the franchises involved (the tying items).  Third, the power of a tying item is typically judged when that item is bought; the franchisee is, by definition, not yet locked in when he decides to buy a particular franchise.

f)
At least some pre-Kodak cases rejected the lock-in argument in the franchise context.  See Tominaga v. Shepherd, 682 F. Supp. 1489 (C.D. Cal. 1988).  The argument has been rejected in a number of post-Kodak cases as well.  In Queen City Pizza, Inc. v. Domino’s Pizza, Inc., 922 F. Supp. 1055 (E.D. Pa. 1996), aff’d, 124 F.3d 430, reh’g denied, 129 F.3d 724 (3d Cir. 1997), the district court dismissed franchise tying claims premised on the franchisor’s alleged abuse of “approved supplier” provisions of the franchise agreement to prevent franchisees from purchasing ingredients and supplies in a competitive market.  It was not alleged that the franchisor had market power in the fast food franchise business. Following Tominaga, the Queen City court ruled that market power in such a case must be assessed at the pre-contract stage; “allegations of wrongdoing in the post-contractual setting implicate principles of contract, and are not the concern of the antitrust laws”  (id. at 1062).  The court considered Kodak inapplicable.  A divided panel of the Third Circuit affirmed. Similarly, in Exxon Corp. v. Superior Court, 60 Cal. Rptr. 2d 195, 1997 WL 10962 (Cal. App. 1997), the appeals court directed the entry of summary judgment for Exxon on an alleged tie of gasoline to Exxon’s service station lease.  The court followed Tominaga and Queen City, holding that market power with respect to the tying item must be judged at the pre-contract stage, before any lock-in had arisen.  In Subsolutions, Inc. v. Doctor’s Associates, Inc., 2001 WL 1860382 (D. Conn.), the court rejected application of Kodak’s lock-in theory for want of evidence of “supra-competitive prices – the sine qua non of a ‘lock-in’ claim.”  See also United Farmers Agents Assn., Inc. v. Farmers Insurance Exchange, Trade Reg. Rep. (CCH) ¶ 71,500 at 77,673 (5th Cir. 1996) (rejecting, as basis for assessing market power in tying case, “economic power derived from contractual agreements such as franchises or in this case, the [insurance] agents’ contract with Farmer”). In Little Caesar Enterprises, Inc. v. Smith, 34 F. Supp. 2d 459 (E.D. Mich. 1998), the court ruled that franchisees could not use a Kodak lock-in argument of market power to challenge an alleged tie of logoed goods to the Little Caesar franchise, because the risk of such a tie was known or easily knowable by the franchisees before they signed their franchise agreements.  However, the franchisees also alleged that rival distributors of other goods to the franchisees could not compete without also having access to the logoed goods, a fact of which the franchisees were ignorant when they signed their agreements.  The court indicated that a Kodak lock-in analysis might have been appropriate on that phase of the case, but that there was no evidence that the franchisor had used its power over logoed goods to exclude rival distributors.  Summary judgment for the franchisor on the issue of market power was granted.

g)
The Queen City decision has proven to be influential.  See, e.g., Schlotzsky’s Ltd. v. Sterling Purchasing and Nat’l Distrib. Co., Inc., 520 F.3d 393 (5th Cir. 2008); Rick-Mik Enters., Inc. v. Equilon Enters., LLC, 532 F.3d 963 (9th Cir. 2008); Bansavich d/b/a Lori’s Mobil v. McLane Co., Inc., 2008 U.S. Dist. LEXIS 25817, 2008-1 Trade Cas. (CCH) ¶ 76,109 (D. Conn. Apr. 1, 2008), and 2008 U.S. Dist. LEXIS 89071, *8 (Oct. 31, 2008); Trane U.S. Inc. v. Meehan, 2008 U.S. Dist. LEXIS 42748, 2008-1 Trade Cas. (CCH) ¶ 76,185 (N.D. Ohio May 29, 2008); Beuff Enters. Florida, Inc. v. Villa Pizza, LLC, 2008 U.S. Dist. LEXIS 50591, 2008-1 Trade Cas. (CCH) ¶ 76,216 (D.N.J. 2008).  Some courts declined to follow the Tominaga-Queen City approach, although one of them changed its view at a later stage of the case.  In Wilson v. Mobil Oil Corp., 1996 WL 514972 (E.D. La. 1996), the court expressly declined to follow Queen City and refused to dismiss franchisees’ tying claims.  In the court’s view, a franchisee might be able to make out a tying claim under Kodak even if the franchisee were aware of the existence of the tying arrangement when the franchisee entered into the franchise agreement (that is, before it was locked in by its investment).  A factual record was needed to determine what the franchisee knew and when he knew it.  Even if the fact of the tie were disclosed before the franchisee signed the franchise agreement, there may have been insufficient information available to him to permit accurate life-cycle pricing.  However, following discovery, the court granted defendants’ motion for summary judgment and endorsed the views of the majority of the Third Circuit panel in Queen City. 1997 WL 675326 (E.D. La. Oct. 28, 1997). See also Collins v. Int’l Dairy Queen, Inc., 939 F. Supp. 875 (M.D. Ga. 1996), declining to follow the district court ruling in Queen City and denying summary judgment to a franchisor on a tying claim arising from an “approved supplier” provision.  The Collins court subsequently also disagreed with the appellate ruling in Queen City and held that relevant markets could be defined on the basis of franchisor conduct and that sales to the franchisor’s own franchisees could constitute a relevant market on a monopolization claim.  1997 WL 627504 (M.D. Ga. Oct. 7, 1997).

h)
In its reliance on potential information costs at the pre-contract stage, the rationale of the initial ruling in Wilson seems questionable.  First, the Supreme Court in Jefferson Parish eschewed reliance on “market imperfections” to show “the kind of market power that justifies condemnation of tying” (466 U.S. at 27); and Kodak did not rely on “market imperfections” but on market share to establish market power.  Second, pre-contract information costs are likely to be at least as great for the smallest franchisor as the largest; the Wilson approach would obliterate the distinction between a powerful and a weak franchise in assessing the franchisor’s economic power for tying purposes.

i)
The lock-in theory was accepted in Digidyne Corp. v. Data General Corp., 734 F.2d 1336 (9th Cir. 1984), cert. denied, 473 U.S. 908 (1985), where the Ninth Circuit, in a non-franchise case, found a computer manufacturer had sufficient power to tie its software to its hardware because its customers were locked in by their investment in the hardware.  Accord, Lessig v. Tidewater Oil Co., 327 F.2d 459 (9th Cir.), cert. denied, 337 U.S. 993 (1964).  In Virtual I, the Sixth Circuit initially embraced the theory, but later rejected the theory in Virtual II.

13.
One district court has taken a seemingly fresh approach to the market power issue by examining the type of evidence that was missing from the record in the Kodak decision.  In Service & Training, Inc. v. Data General Corp., 737 F. Supp. 334 (D. Md. 1990), aff’d on other grounds, 963 F.2d 680 (4th Cir. 1992), a computer service and repair company brought suit against Data General, claiming that Data General had tied its patented diagnostic testing tool, used in the servicing of Data General computers, to its allegedly unwanted repair and maintenance services.  The plaintiff wanted access to the diagnostic tool, which Data General would only supply to its customers, in order to service Data General computers independently.  In order to assess if the alleged tie-in qualified for per se treatment, the court first looked to whether Data General had market power in the tying product, the diagnostic tool.  The Court assumed (1) that the tool was sufficiently superior to give Data General the power to control a large part of the market for servicing Data General products, and (2) that the relevant market was a narrow one - i.e., the market for servicing Data General computers rather than all computers.  Nonetheless, the court found no market power.  Rejecting presumptions of market power based on “uniqueness” or on market share (or based on the patent for the tying product, which the court did not even discuss), the court looked to whether, as a practical economic matter, the diagnostic  tool conferred on Data General the power to coerce buyers or raise prices.  The court concluded, on the following theory, that it did not.  Data General made most of its profit not on service contracts, but on the sale of the computer systems themselves.  Purchasers shopping for computer systems take into account the price and availability of repair and maintenance services.  If Data General attempted to force unwanted or expensive maintenance and repair services on purchasers of its computer systems, those purchasers would buy someone else’s computers.  Thus, as a rational economic actor, Data General did not have the “power” to cause anticompetitive effects in the market for service of its computers.

14.
In a notable post-Kodak decision, the Seventh Circuit rejected the argument that the Kodak decision altered the landscape for establishing market power in tying cases.  In Digital Equipment Corp. v. Uniq Digital Technologies, Inc., 73 F.3d 756 (7th Cir. 1996), the court held that a computer manufacturer with a market share of less than 30% of a relevant market lacks market power.  In doing so, the court dismissed the claim that Kodak contains “the message that there is a market in a firm’s own products, even if it sells in vigorous competition. . . .  Kodak did not undercut Hyde.”  Id. At 762-63. 

15.
In another case, a federal district court utilized similar reasoning to reach a similar result.  In In re Wang Laboratories, Inc., 1996-1 Trade Cas. (CCH) ¶ 71,288 (D. Mass. 1996), the court held that computers made by a single manufacturer did not constitute a relevant product market for purposes of a used computer equipment seller’s claims that the manufacturer used its control over its computers to force the purchase of operating software.  Instead, the relevant product market was mid-range computer systems of all brands, because the manufacturer’s computers were interchangeable with those of other manufacturers, and no evidence of a single-brand market had been produced.  The court concluded that Kodak did not compel a contrary result and had held only that enough evidence of a single-brand product market existed in that case to survive summary judgment.

16.
For an interesting application of the argument advanced unsuccessfully in Kodak to a better factual record on which summary judgment was granted to the defendants, see United Farmers Agents Assn., Inc. v. Farmers Insurance Exchange, Trade Reg. Rep. (CCH) ¶ 71,500 (5th Cir. 1996).

K.
The Requirement Of An Effect In The Tied Product Market

1.
To prove a per se tying arrangement, the plaintiff must demonstrate that a “not insubstantial” amount of interstate commerce in the tied product is affected by the tie.  Northern Pacific Railway Co. v. United States, 356 U.S. 1, 11 (1958).  Traditionally, this element was satisfied whenever the dollar amount of commerce foreclosed by the tie was more than de minimis, with the dollar amount being measured by all sales subject to the tie, not just by plaintiff’s purchases.  Fortner I, 394 U.S. at 502.  The Supreme Court has held as little as $60,800 in tied product sales is “not insubstantial.”  United States v. Loew’s, Inc. 371 U.S. 38, 49 (1962).  Lower courts have determined that even smaller amounts of tied sales are more than de minimis.  Thompson v. Metropolitan Multi-List, Inc., 934 F.2d 1566, 1576 (11th Cir. 1991) (annual membership dues of $30,000 to $70,000 were “clearly substantial”), cert. denied sub nom. DeKalb Board of Realtors, Inc. v. Thompson, 506 U.S. 903 (1992); Tic-X-Press v. Omni Promotions Co., 815 F.2d 1407 (11th Cir. 1987) ($10,091.07 exceeds de minimis amount); Ringtown Wilbert Vault Works v. Schuyhill Memorial Park, Inc., 650 F. Supp. 823, 826-27 (E.D. Pa. 1986) (effect of $5,980 on interstate commerce in one year was not insubstantial  where tie had been in place for 35 years); Microbyte Corp. v. New Jersey State Golf Association, 1986-2 Trade Cas. (CCH) ¶ 67,228 at 61,162 (D.N.J. 1986) ($27,264 was enough).  However, in M. Leff Radio Parts, Inc., v. Mattel, Inc., 706 F. Supp. 387,399 (W.D. Pa. 1988), the court held that $12,000 worth of tied product was an insubstantial volume of commerce in a multi-billion dollar industry.

2.
In Jefferson Parish, the Court stated that foreclosure of a substantial volume of commerce was necessary to a per se tying claim, since without this element the tie would not pose “a substantial potential for impact on competition.”  466 U.S. at 16.  The Court elaborated by referring to two situation in which the requisite substantial foreclosure of competition would not be found:  (a) when only a single purchaser is affected by the tie; and (b) when the purchaser would not have bought the tied product at all in the absence of the tie (since in that situation no other sellers are foreclosed by the tying arrangement).  Id.

3.
The Jefferson Parrish concurrence, which advocated the abandonment of the per se rule for tying, favored an even higher standard than the majority and indicated that a tie should not be condemned under any standard unless the seller posed a substantial threat of acquiring market power in the tied product market.  Id. at 38 (O’Connor, J., concurring).  Some lower courts have relied on this language to require that, for a tie to be per se illegal, the seller must not only have market power in the tying product, but must use that power to acquire market power or to produce anticompetitive effect in the tied product market.  Will v. Comprehensive Accounting Corp., 776 F.2d 665, 674 (7th Cir. 1985), cert. denied, 475 U.S. 1129 (1986); Carl Sandburg Village Condominium Association v. First Condominium Development Co., 758 F.2d 203, 210 (7th Cir. 1985); Cemar, Inc. v. Nissan Motor Corp., 678 F. Supp. 1091 (D. Del. 1988); Smith Machine Co. v. Hesston Corp., 1987-1 Trade Cas. (CCH) ¶ 67,563 (D.N.M. 1987), aff’d on other grounds, 878 F.2d 1290 (10th Cir. 1989), cert. denied, 493 U.S. 1073 (1990).  More recent pronouncements on this issue from courts in the Seventh Circuit, however, appear to have rejected this additional threshold for per se liability, holding that Jefferson Parish requires only that there be a sufficient impairment of competition in the tied product market that a not insubstantial volume of commerce is foreclosed by the tie.  Parts & Electric Motors, Inc. v. Sterling Electric, Inc., 826 F.2d 712, 718 (7th Cir. 1987), appeal dismissed after remand, 866 F.2d 228 (7th Cir. 1988), cert. denied, 493 U.S. 847 (1989); A.&O. Smith Corp. v. Lewis, Overbeck & Furman, 777 F. Supp. 1405, 1416 (N.D. Ill. 1991) (“Careful reading of the Seventh Circuit cases demonstrates that tied market power was not and is not an essential element of a per se tying case in the Seventh Circuit.”), rev’d on other grounds, 979 F.2d 546 (7th Cir. 1992); see also Young v. Lehigh Corp., 1989-2 Trade Cas. (CCH) ¶ 68,790 (N.D. Ill. 1989) (noting that the “furious debate” over this issue has not been “resolved definitely” by the Supreme Court or the Seventh Circuit).

4.
In A.O. Smith Corp. v. Lewis, Overbeck & Furman, 979 F.2d 546 (7th Cir. 1992), the Seventh Circuit addressed the issue of whether defense counsel in the Parts & Electric Motors, Inc. v. Sterling Electric, Inc. litigation may have committed malpractice by waiving the argument that a per se tying  violation requires the use of market power in the tying product to acquire market power in the tied product market.  Without deciding what the correct antitrust rule is, the court held that, at the time of the Parts & Electric Motors litigation, the law of the Seventh Circuit was governed by Carl Sandburg Village Condominium Association v. First Condominium Development Co., 758 F.2d 203 (7th Cir. 1985), which clearly requires “tied market power” for per se tying violations.  The appeals court therefore  reversed the district court opinion by Judge Shadur, which had assumed that the relevant question was whether proof of tied market power was required at the time of the malpractice litigation.  The appeals court concluded that defense counsel’s failure to preserve the “tied market power” argument presented a jury question as to defense counsel’s alleged malpractice.

5.
Many courts have embraced and implemented, in a variety of ways, the Jefferson Parish majority’s reference to a substantial potential for impact on competition in the tied product market.  See Wells Real Estate, Inc. v. Greater Lowell Board of Realtors, 850 F.2d 803 (1st Cir.) cert. denied, 488 U.S. 955 (1988) (effect on commerce element not shown where there is no separate market for the tied product); Fox Motors, Inc. v. Mazda Distributors (Gulf), Inc., 806 F.2d 953 (10th Cir. 1986); Taggart v. Rutledge, 657 F. Supp. 1420 (D. Mont. 1987), aff’d, Bus. Fran. Guide (CCH) ¶ 9170 (9th Cir. 1988) (effect on commerce element not shown, despite high volume of tied product sales, where only one purchaser is affected by the tie); Allen-Myland, Inc. v. International Business Machine Corp., 693 F. Supp. 262 (E.D. Pa. 1988) (effect on commerce element not shown where no actual or potential competitor existed in the tied product market), rev’d, 33 F.3d 194 (3d Cir.), cert denied, 115 S.Ct. 684 (1994).  But cf. Datagate, Inc. v. Hewlett-Packard Co., 1995-2 Trade Cas. (CCH) ¶ 71,070 (9th Cir. 1995) (computer hardware manufacturer’s alleged tie of software maintenance service to hardware service, which affected a not insubstantial dollar volume of sales, could have been per se illegal, even though it foreclosed only a single purchaser; tying arrangement merely must have more than a de minimis effect, regardless of the number of purchasers); Tic-X-Press, Inc. v. Omni Promotions Co., 815 F.2d 1407 (11th Cir. 1987) (de minimis standard); Amey, Inc. v. Gulf Abstract & Title, Inc., 758 F.2d 1486 (11th Cir. 1985), cert. denied, 475 U.S. 1107 (1986) (proof of anticompetitive effect not required in per se cases).

6.
The Second Circuit has adopted a “hybrid” test which requires proof of both the foreclosure of a not insubstantial volume of commerce and anticompetitive effects in the tied product market.  Gonzalez v. St. Margaret’s House Housing Development Fund Corp., 880 F.2d 1514 (2d Cir. 1989).  In 305 East 24th Owners Corp. v. Parman Co., 714 F. Supp. 1296 (S.D.N.Y. 1989), the court noted, but specifically declined to adopt, the requirement that the seller pose a substantial threat of acquiring market power in the tied product market.

L.
The Requirement Of A Financial Interest

1.
Although this element often is not listed as a requirement, in most circuits a per se unlawful tie will not be found unless the seller of the tying product also has a direct financial interest in the sale of the tied product.  Thus, requiring the purchase of a tied product from an independent third party does not give rise to a per se illegal tying arrangement, unless the seller of the tying product receives a fee or rebate from the third party.  See Parikh v. Franklin Medical Center, 940 F. Supp. 395 (D. Mass. 1996) (collecting cases); Comm-Tract Corp. v. Northern Telecom, Inc., No. 90-13088-MLW (70 ATRR (BNA) 103) (D. Mass. Jan. 5, 1996) (requisite economic interest in sale of tied product was lacking where numerous distributors were authorized to supply allegedly tied product, notwithstanding fact that dominant distributor in market was affiliated with alleged tying supplier); L.A.P.D., Inc. v. General Electric Corp., 1994-2 Trade Cas. (CCH) ¶ 70,755 (N.D. Ill. 1994) (manufacturer of commercial lighting  products did not unlawfully tie the purchase of a competitor’s products to the sale of its own products where it did not have an economic interest in the competitor’s products); Directory Sales Management Corp. v. Ohio Bell Telephone Co., 833 F.2d 606, 610 (6th Cir. 1987) (no financial interest when publisher of yellow page directory gave free listing to certain telephone subscribers); White v. Rockingham Radiologists, Inc., 820 F.2d 98, 104 (4th Cir. 1987) (hospital had no financial interest in CT scan interpretation market when radiologists, and not hospital, competed in that market); Carl Sandburg Village Condominium Association v. First Condominium Development Co., 758 F.2d 203, 207-08 (7th Cir. 1985) (building developer had no financial interest in management contracts tied to the sale of condominium units); Midwestern Waffles, Inc. v. Waffle House, Inc., 734 F.2d 705, 712 (11th Cir. 1984); Roberts Waikiki U-Drive, Inc. v. Budget Rent-A-Car Systems, Inc., 732 F.2d 1403, 1407-08 (9th Cir. 1984) (airlines did not have sufficient economic interest in car rentals for fly-drive programs to be considered per se illegal); Roberts v. Elaine Powers Figure Salons, Inc., 708 F.2d 1476, 1480 (9th Cir. 1983); Keystone Retaining Wall Systems, Inc. v. Westrock, Inc., 1991-2 Trade Cas. (CCH) ¶ 69,677 (D. Ore. 1991); Drs. Steuer and Latham, P.A. v. National Medical Enterprises, Inc., 672 F. Supp. 1489, 1508-09 (D.S.C. 1987), aff’d, 846 F.2d 70 (4th Cir. 1988).

2.
The Second Circuit has declined to adopt the financial interest element as a separate requirement for a per se unlawful tie, on the grounds that this element has never explicitly been adopted by the Supreme Court.  Gonzalez v. St. Margaret’s House Housing Development Fund Corp., 880 F.2d 1514, 1518 (2d Cir. 1989).  In Beard v. Parkview Hospital, 912 F.2d 138, 142 (6th Cir. 1990), the Sixth Circuit disagreed with the reasoning which had led the Gonzalez court to reject the direct economic interest test and reaffirmed the test in the Sixth Circuit as consistent with the fundamental considerations underlying the proscription against tie-ins.  In Thompson v. Metropolitan Multi-List, Inc., 934 F.2d 1566, 1579 & n.12 (11th Cir. 1991), cert. denied sub nom. DeKalb Board of Realtors, Inc. v. Thompson, 506 U.S. 903 (1992), the court observed that the economic interest requirement has been applied only in franchise cases and is most needed in such cases, and suggested that the economic interest prong already may have been implicitly limited to franchise cases since it has been ignored in nonfranchise cases.  In fact, however, the economic interest requirement has also been applied in non-franchise cases.  See County of Tuolumne v. Sonora Community Hospital, 236 F.3d 1148 (9th Cir. 2001), applying Beard to an alleged tie of C-section services to hospital obstetrical services.

3.
Franchisors have a direct financial interest in sales of tied products to their franchisees when the franchisors designate themselves as the sole approved suppliers of the tied products.  A franchisor also has a direct financial interest where it receives monetary benefits from an unaffiliated designated supplier as a result of the tie.  See Roberts v. Elaine Powers Figure Salons, Inc., 708 F.2d 1476 (9th Cir. 1983) (favorable loans received); Ohio-Sealy Mattress Manufacturing Co. v. Sealy, Inc., 585 F.2d 821 (7th Cir. 1978), cert. denied, 440 U.S. 930 (1979) (rebate from supplier); Moore v. Jos. H. Matthews & Co., 550 F.2d 1207 (9th Cir. 1977) (commissions from supplier).  Similarly, where a franchisor and a designated supplier have a corporate affiliation with one another or substantial common ownership, the requisite financial interest is established.  Arthur Murray, Inc. v. Reserve Plan, Inc., 406 F.2d 1138 (8th Cir. 1969); Crawford Transport v. Chrysler Corp., 338 F.2d 934 (6th Cir. 1964), cert. denied, 380 U.S. 954 (1965); Miller Motors, Inc. v. Ford Motor Co., 252 F.2d 441 (9th Cir. 1957); Schaeffer v. Collins, 1980-81 Trade Cas. (CCH) ¶ 63,666 (E.D. Pa. 1980).

4.
Where a franchisor merely derives increased sales, revenues, or service as an incidental result of designating an approved supplier, the requisite financial interest is not established.  Carl Sandburg Village Condominium Association v. First Condominium Development Co., 758 F.2d 203 (7th Cir. 1985); Roberts Waikiki U-Drive, Inc. v. Budget Rent-A-Car Systems, Inc. 491 F. Supp. 1199 (D. Hawaii 1980), aff’d, 732 F.2d 1403 (9th Cir. 1984).

5.
An increasingly common practice in the fast-food industry is for a franchisor to designate one brand of soda for use by all franchisees in the system.  In exchange, the soft drink supplier agrees to make contributions to the system’s cooperative advertising fund or to grant allowances to the purchasing stores.  In Martino v. McDonald’s System, Inc., 625 F. Supp. 356 (N.D. Ill. 1985), franchisees claimed they could have purchased cola syrup on more favorable term from suppliers other than the one designated by the franchisor, Coca-Cola.  The court held that payments by Coca-Cola to the advertising fund or to the franchised stores directly did not give McDonald’s the necessary financial interest in the sale of Coca-Cola syrup.  The court was unpersuaded by the claim that the advertising allowance primarily benefited the franchisor by permitting it to offset its own obligations to the advertising fund.  Instead, the court held that Coca-Cola’s payments benefited the entire McDonald’s system, including the franchisees, who benefit from national advertising.  Id. at 362.  A contrary result might have been reached if the designated supplier’s payments had been unfairly usurped by the franchisor or otherwise disproportionately went to the benefit of the franchisor vis-a-vis the franchisees.

M.
Injury

1.
An unlawful tie-in may result in antitrust injury both to purchasers of the tied product and competitors in the tied product market.  Plaintiffs outside these two groups are unlikely to have standing to pursue a claim based on a tying arrangement.  See discussion in Eureka Urethane, Inc. v. PBA, Inc., 746 F. Supp. 915, 929-30 (E.D. Mo. 1990), aff’d, 935 F.2d 990 (8th Cir. 1991).

2.
Some courts are relying on this element to dismiss tying claims.  In Valley Products Co., Inc. v. Landmark, 877 F. Supp. 1087 (W.D. Tenn. 1994), aff’d, 128 F.3d 398 (6th Cir. 1997), a federal district court held that two manufacturers of hotel soap and other amenities could not have suffered antitrust injury as a result of being terminated as approved suppliers by a hotel franchisor.  The franchisor, Hospitality Franchise Systems, Inc. (“HFS”), which is the franchisor of Days Inns of America, Inc., Ramada Franchise Systems, Inc., Howard Johnson Franchise Systems, Inc., Super 8 Motels, Inc., and Park Inns International, Inc., required that its franchisees purchase guest amenities only from approved suppliers and that many of the amenities bear HFS or chain-specific logos.  Up until July 1994, HFS approved six manufacturers, including the two plaintiffs, to provide logoed amenity products for its franchisees.  In 1994, HFS changed its policy and decided to license only two manufacturers to produce the logoed amenity products.  At the same time, HFS instituted the requirement that the HFS logo be imprinted on all guest amenity products.  In return for granting the two remaining approved suppliers (Guest Supply, Inc. and Marietta Corp.) the exclusive right to sell logoed amenity products to the franchisees, Guest Supply and Marietta agreed to pay to HFS significant up-front fees as well as commissions based on sales to the franchisees.

The plaintiffs advanced two tying theories:  (1) that HFS tied the purchase of logoed hotel guest amenity items to continued access to the HFS franchise; and (2) that HFS tied the use of the HFS logo to the sale of the guest amenity items.  The district court reviewed two Sixth Circuit decisions in which no antitrust injury was found to exist; the first involved a refusal to license patents, and the second involved an exclusive dealing arrangement.  Relying on those decisions, the court held that the plaintiffs’ injury was caused by HFS’ decision to license a limited number of manufacturers, and not by any anticompetitive activity.  More specifically, the plaintiffs’ exclusion from access to defendants’ license, and their resulting inability to produce logoed amenities, was what caused them harm, not their exclusion based on an illegal tie.  The district court concluded that because the plaintiffs would have suffered the identical loss if their supply arrangements with HFS had simply been terminated and if the remaining suppliers were not paying fees to HFS, the requisite antitrust injury was absent.  The Sixth Circuit affirmed, noting that it “has been reasonably aggressive” in utilizing the antitrust injury doctrine to bar certain claims.  128 F.3d at 403.

Valley Products has sometimes been followed (see Watkins & Son Pet Supplies v. Iams Co., 254 F.3d 607 (6th Cir. 2001)) and sometimes been distinguished (see First Med Representatives, LLC v. Futura Medical Corp., 195 F. Supp.2d 917 (E.D. Mich. 2002)).

3.
It may be particularly difficult for antitrust plaintiffs to establish antitrust injury under a rule of reason theory.  In Town Sound & Custom Tops, Inc. v. Chrysler Motors Corp., 959 F.2d 468, 486-94 (3d Cir.) (enbanc), cert. denied, 506 U.S. 868 (1992), the Third Circuit considered several theories of antitrust injury before dismissing a rule of reason claim alleging that Chrysler tied the sale of Chrysler cars to automobile sound systems for those cars.  The court observed that, in a per se case, the usual theory of causation of antitrust injury is familiar and does not have to be proved:  the defendant is alleged to have market power and is presumed to be using that power to expand its power into another market.  “But where a defendant indisputably proves that it lacks sufficient power in the tying product market, a plaintiff’s power levering claim, whether packaged in “per se” or rule of reason terms, falls apart.”  Id. at 486.  Consequently, the court insisted that the plaintiffs present a plausible theory of antitrust harm that does not depend implicitly on “power leveraging before allowing a rule of reason tying claim to go to trial.

The court proceeded to discern several theories of causation of antitrust injury from the plaintiff’s submissions: 1) forced purchase of inferior goods; 2) consumer surprise; 3) difficulty in making price comparisons; and 4) foreclosure of the tied product market.  None of these theories, however, were deemed to raise triable issues of fact sufficient to satisfy the antitrust injury requirement, notwithstanding the fact that the plaintiffs alleged “otherwise sufficient evidence of injury to consumers as well as to themselves.”  Id. at 487.

In dissent, the two judges who had formed the majority of the Third Circuit panel that originally heard the appeal criticized the en banc majority for taking away with one hand what it gave with the other.  They found it “anomalous that although the majority states that a rule of reason claim does not require an inquiry into market power, the result it reaches under the rubric of absence of antitrust injury stems from its conclusion that Chrysler does not have such market power . . . .  In effect, the majority ultimately restores, as a prerequisite for a successful tying case, precisely the market power showing it initially eschewed.”  Id. at 502-03.  The dissent challenged the majority on a variety of other points, but was particularly disturbed by the majority’s “remarkable statement that even if all automobile manufacturers tied autosound equipment to the car and, as a result, ‘a certain class of competitors [namely the autosound aftermarket dealers] might be doomed to competitive oblivion . . . that would be no concern of the antitrust laws unless consumers were also hurt because of diminished competition.’“  Id. at 499.  The dissenting opinion concluded that:  1) injury to a class of independent autosound dealers and destruction of the autosound aftermarket can constitute antitrust injury; and 2) the tying arrangement at issue might cause injury to consumers of a type cognizable under the antitrust laws.

4.
For a purchaser of the tying and tied products to prove antitrust injury in a tying case, some courts have held that the plaintiff must show that the combined price of the tying and tied products exceeded their combined fair market value; evidence that the purchaser overpaid for the tied product alone is insufficient, on the theory that the purchaser may have paid less than fair market value for the tying product.  Kypta v. McDonald’s Corp., 671 F.2d 1282, 1285 (11th Cir.), cert. denied, 459 U.S. 857 (1982) (total payments for both tying and tied products must exceed their combined fair market value to establish tying injury); accord, Midwestern Waffles, Inc. v. Waffle House, Inc., 734 F.2d 705, 718 (11th Cir. 1984); see also Will v. Comprehensive Accounting Corp., 776 F.2d 665, 672-73 (7th Cir. 1985), cert. denied, 475 U.S. 1129 (1986); United Farmers Agents Assn., Inc. v. Farmers Insurance Exchange, Trade Reg. Rep. (CCH) ¶ 71,500 (5th Cir. 1996).  But see Bell v. Cherokee Aviation Corp., 660 F.2d 1123, 1133 (6th Cir. 1981) (measuring damages by difference between price paid for tied item and its fair market value).  For a summary of the long-standing division among the circuits on the method to measure damages in tying cases, see In re Visa Check/MasterMoney Antitrust Litigation, 280 F.3d 124, 143 (2d Cir. 2001), cert. denied, 536 U.S. 917 (2002).

5.
Casey v. Diet Center, Inc., 590 F. Supp. 1561, 1571-73 (N.D. Cal. 1984), embraces the Kypta analysis and extends it to its logical conclusion:  “franchisees will . . . rarely be able to establish injury from a tying arrangement because the price paid is usually conclusive proof of the franchise package’s fair market value.”  Id. at 1573 (citing Siegel v. Chicken Delight, Inc., 448 F.2d 43, 52 n. 11 (9th Cir. 1971), cert denied, 405 U.S. 955 (1972)).

6.
The scope and force of Kypta is likely to be greater if the quantity and price of the tied item is determined and known at the inception of the arrangement rather than subject to change over time (as in the case of a tie of supplies during the life of the arrangement).

7.
In Young v. Lehigh Corp., 1989-2 Trade Cas. (CCH) ¶ 68,790 (N.D. Ill. 1989), the court held that the plaintiff failed to demonstrate that it suffered antitrust injury since the alleged tie could not have adversely affected competition.  The court reasoned as follows:  since there was no proof that the combined fair market value of the tying and tied products was greater than their competitive value, the seller could not have had the power to raise the price of the tying product; without such market power, the tying arrangement could not have adversely affected competition; and without an adverse effect on competition, the plaintiff could not have suffered antitrust injury.

N.
The Business Justification Defense

1.
Some courts have recognized that the existence of a valid business justification can constitute an affirmative defense to an otherwise illegal tying arrangement.  This defense is available only if there is no less restrictive way of attaining a legitimate business objective.  International Salt Co. v. United States, 332 U.S. 392, 398 (1947); IBM Corp. v. United States, 298 U.S. 131, 139-40 (1936); Image Technical Service, Inc. v. Eastman Kodak Co., 903 F.2d 612, 618 (9th Cir. 1990), aff’d, 504 U.S. 451 (1992).

2.
In Kodak, the Supreme Court accepted the principle of business justification defenses, stating repeatedly that Kodak would be free at trial to try to show that its policies had procompetitive effects outweighing their anticompetitive effects, but also indicated that Kodak might encounter judicial skepticism.  Kodak had offered three business justifications for its restrictive parts and services sales policies:  (1) quality control; (2) to reduce inventory costs; and (3) to prevent the ISOs from “free-riding” on Kodak’s capital investment in equipment, parts, and service.  112 S.Ct. at 2091.  The Court held that the first two justifications raised triable issues of fact, warranting denial of Kodak’s motion for summary judgment; it was unclear whether the ISOs actually provided lower quality service, and it was unclear how Kodak’s policies would help it control inventory costs.  The Court rejected the third justification as a matter of law, since it implies that the ISOs should have an obligation to enter both the equipment and parts markets; such an obligation would be an entry barrier inconsistent with sound antitrust policy.

The opinion is notable for the degree of scrutiny the Court accorded to these proffered business justifications.  In particular, the Court read the record to suggest that the quality control justification was “pretextual”:  the ISOs apparently offered quality service, and the Court simply found implausible the customer described by Kodak:  “sophisticated enough to make complex and subtle lifecycle-pricing decisions, and yet too obtuse to distinguish which breakdowns are due to bad equipment and which are due to bad service.”  112 S.Ct. at 2091. 

3.
The Fifth Circuit, in Roy B. Taylor Sales, Inc. v. Hollymatic Corp., 28 F.2d 1379 (5th Cir. 1994), cert. denied, 115 S.Ct. 779 (1995), accepted a form of the business justification defense when it reversed a jury verdict against a seller on the grounds that the alleged tie did not harm competition, and may have had procompetitive effects.  In Hollymatic Corp., a buyer-dealer that sold commercial kitchen supplies brought suit alleging that the seller-manufacturer had tied the purchase of patty paper from the seller-manufacturer to the sale of the manufacturer’s hamburger patty makers.  The jury found in favor of the buyer and awarded substantial damages

The Fifth Circuit reversed, holding that even if a tie existed, it was not illegal as a matter of law.  Although the court presumed a tie, it nevertheless characterized the patty paper exclusivity requirement as “in effect an exclusive dealing arrangement” and its analysis tended to treat it as such.  The court based its conclusion on two grounds.  The first was that since the tie was instituted at the dealer level, competition was not injured because consumers were free to purchase the paper from other sources, citing Phillip Areeda, Antitrust Law,  ¶ 1725b at 316-18 (1991).  The court also found that, given the competitive nature of the market for patty paper, requiring the dealer to carry only the seller’s paper enhanced competition by ensuring that the seller had access to the market.  The court likened the situation to one in which a seller requires a buyer to carry its full line of products.  Such arrangements generally do not receive per se treatment.

4.
The business justification defense has been recognized where a tie was found necessary to help a new entrant establish its business.  In United States v. Jerrold Electronics Corp., 187 F. Supp. 545 (E.D. Pa. 1960), aff’d per curiam, 365 U.S. 567 (1961), the Court sanctioned a tying arrangement for  a limited period of time where a firm was entering a newly developing industry and the firm was able to establish that a tie-in of its service contract was necessary to assure the proper functioning of its equipment.  Id. at 556.  In Jefferson Parish, the Supreme Court, in a discussion of Jerrold, stated that it “assumed” the validity of a defense to a tying arrangement that is “necessary to enable a new business to break into the market.”  Jefferson Parish, 466 U.S. at 23 n.39.  See also Grappone, Inc. v. Subaru of New England, Inc., 858 F.2d 792, 799 (1st Cir. 1988) (tying of spare parts kits to sale of Subaru cars to dealers was justified as “a small firm attempting to break into the industry”).

5.
Similarly, where use of an alternative, non-tied product has resulted in widespread consumer dissatisfaction with the “tying” product, courts will look more sympathetically at a tying arrangement.  See Grappone, Inc. v. Subaru of New England, Inc., 858 F.2d 792, 799 (1st Cir. 1988); Dehydrating Process Co. v. A.O. Smith Corp., 292 F.2d 653, 655-57 (1st Cir.), cert. denied, 368 U.S. 931 (1961).

6.
The most common business justification proffered to the courts is that a tying arrangement is necessary to protect the legitimate interest of the seller in assuring the quality and uniformity of the tying product and thus the goodwill that attaches to the seller’s trademark or service mark.  See, e.g., Dennison Mattress Factory v. Spring-Air Co., 308 F.2d 403 (5th Cir. 1962).  This defense is particularly common in the franchising context, where the quality and image of each franchisee reflects upon the entire franchise system.  See Siegel v. Chicken Delight, Inc., 448 F.2d 43 (9th Cir. 1971), cert. denied, 405 U.S. 955 (1972) (trademark franchisor has duty to insure that inferior goods are not sold under the trademark); Susser v. Carvel Corp., 332 F.2d 505 (2d Cir. 1964), cert. dismissed as improvidently granted, 381 U.S. 12 (1965) (franchisor must control quality of products offered under trademark since trademark’s value depends on its public image); Phillips v. Crown Central Petroleum Corp., 602 F.2d 616 (4th Cir. 1979), cert. denied, 444 U.S. 1074 (1980) (oil company requirement that dealers sell top quality products is reasonably designed to preserve goodwill).

a)
This defense is often rejected by the courts because a tie often is not the least restrictive way to ensure quality.  In many instances, the objectives of the tie can be achieved, for example, by providing product specifications to third parties or designating unaffiliated suppliers after testing their products.  See Moore v. Jas. H. Matthews & Co., 550 F.2d 1207, 1217 (9th Cir. 1977); Carpa, Inc. v. Ward Foods, Inc., 536 F.2d 39, 47 (5th Cir. 1976); Siegel v. Chicken Delight, Inc., 448 F.2d 43, 51 (9th Cir. 1971), cert. denied, 405 U.S. 955 (1972); Kentucky Fried Chicken Corp. v. Diversified Packaging Corp., 376 F. Supp. 1136, 1148 (S.D. Fla. 1974), aff’d, 549 F.2d 368 (5th Cir. 1977).

b)
As noted above, the Supreme Court seemed very skeptical of this defense in Kodak, calling it “pretextual.” The Court acknowledge the narrow confines of this defense in Jefferson Parish when it observed that “[w]e have . . . uniformly rejected . . . ‘goodwill’ defenses for tying arrangements, finding that the use of contractual quality specifications are generally sufficient to protect quality without the use of a tying  arrangement.”  466 U.S. at 25-26 n.42.

c)
However, a tying arrangement is justified where the specifications for alternative products would have to be so detailed, complex, or burdensome that substitutes are not practicable.  See Standard Oil Co. v. United States, 337 U.S. 293, 306 (1949); Siegel v. Chicken Delight, Inc., 448 F.2d 43, 51 (9th Cir. 1971), cert. denied, 405 U.S. 955 (1972); Susser v. Carvel Corp., 332 F.2d 505, 514-15, 519-20 (2d Cir. 1964), cert. dismissed as improvidently granted, 381 U.S. 125 (1965).

d)
A commonly recognized business justification is that the disclosure of specifications would reveal trade secrets.  See Krehl v. Baskin-Robbins Ice Cream Co., 664 F.2d 1348, 1353 n.12 (9th Cir. 1982) (specification alternative not available where tied product is manufactured with a secret formula); Siegel v. Chicken Delight, Inc., 448 F.2d at 51 n.9; Susser v. Carvel Corp., 332 F.2d at 519 n.2; KFC Corp. v. Marion-Kay Co., 620 F. Supp. 1160 (S.D. Ind. 1985).  But see Esposito v. Mister Softee, Inc., 1980-1 Trade Cas. (CCH) ¶ 63,089 (E.D.N.Y. 1979).

7.
The difficulty of applying these guidelines is illustrated by the decisions of two Courts of Appeals regarding whether Mercedes-Benz had a valid business justification for its requirement that its dealers carry only Mercedes-Benz replacement parts.  In Mozart Co. v. Mercedes-Benz of North America, Inc., 833 F.2d 1342 (9th Cir. 1987), cert. denied, 488 U.S. 870 (1988), the Ninth Circuit upheld a jury verdict that found the tie to be justified based on evidence that less restrictive alternatives for maintaining quality control and protecting goodwill were not feasible.  The evidence indicated that it would have been impractical for the franchisor to police the use of manufacturing specifications for numerous replacement parts and to police the franchisees who had incentives to “free ride” on the reputation of the system by using inferior products.  Id. at 1349-51.  In Metrix Warehouse, Inc. v. Daimler-Benz Aktiengesellschaft, 828 F.2d 1033 (4th Cir. 1987), cert. denied, 486 U.S. 1017 (1988), the Fourth Circuit upheld a jury’s rejection of the same business justification defense on the ground that it would have been feasible for Mercedes-Benz to designate alternate manufacturers and provide them with specifications.  Id. at 1040-41.

8.
Chock Full O’Nuts Corp., [1973-76 Transfer Binder] Trade Reg. Rep. (CCH) ¶ 20,441 (FTC 1973) is also instructive.  The franchisor, Chock Full O’Nuts, required franchisees to buy all hamburger, sandwich spreads, coffee, and bakery items from the franchisor.  The FTC declined to recognize the quality control defense with respect to the hamburgers and sandwich spreads because other manufacturers could duplicate these products if provided with proper specifications.  With respect to the coffee and baked goods, however, the Commission found that specifications would not have been a practical alternative to the tie.  It held that coffee played a “central role” in the system’s success and that the precise taste of the coffee blend could be controlled only by the subjective judgment of the franchisor’s coffee taster.  Similarly, it found that duplication of the baked goods was not a viable alternative because consumers would be able to detect a difference between the system’s “unique” baked goods and those baked by others.  Accord, Susser v. Carvel Corp., 332 F.2d 505 (2d Cir. 1964), cert. dismissed as improvidently granted, 381 U.S. 125 (1965) (court upheld quality control defense for sale of tied ice cream ingredients used in ice cream franchise, refusing to require specifications for “something so insusceptible of precise verbalization as the desired texture and taste of an ice cream cone or sundae”).

O.
Full Line Forcing

1.
Manufacturers will often request or require that their dealers stock and offer for resale the full line of the manufacturer’s products or a representative portion of that line.  These arrangements, referred to as “full line forcing” and “representative line forcing,” respectively, are governed by the same principles and are referred to below as “full line forcing.”

2.
Early cases held that full line forcing does not violate the antitrust laws, as long as it was not accompanied by a requirement that the dealer refrain from carrying competing lines (i.e., an exclusive dealing arrangement; see Part II. below).  United States v. J.I. Case Co., 101 F. Supp. 856 (D. Minn. 1951).

3.
Later cases referred to full line forcing as a species of tying arrangement, with the desired item as the tying product and the undesired remainder of the product line as the tied product.

a)
Citing then-current tying cases, these courts held that full line forcing would be per se unlawful if the dealer could establish that (1) the manufacturer had economic power sufficient to appreciably restrain competition in the tied product market, and (2) the full line forcing foreclosed a substantial amount of commerce.  See Colorado Pump & Supply Co. v. Febco, Inc., 472 F.2d 637 (10th Cir.), cert. denied, 411 U.S. 987 (1973); Pitchford v. PEPI, Inc. 531 F.2d 92 (3d Cir. 1975), cert. denied, 426 U.S. 935 (1976).

b)
Courts have generally been hesitant to condemn full line forcing under this test, finding either (1) that in the absence of an exclusive dealing arrangement forbidding the dealer from carrying competitive lines, there could be no foreclosure of competition and therefore no substantial effect on competition, see Colorado Pump; Pitchford v. PEPI; (2) that the dealer was merely encouraged through “aggressive salesmanship,” but not coerced, into carrying the manufacturer’s entire line, see Unijax, Inc. v. Champion Int’l, Inc., 683 F.2d 678 (2d Cir. 1982); or (3) that the dealer’s refusal to accept the full line precluded it from stating an antitrust claim, see Famous Brands, Inc. v. David Sherman Corp.,  814 F.2d 517 (8th Cir. 1987).  Generally, the courts’ focus on the lack of anticompetitive foreclosure appeared closer to a rule of reason analysis than to a traditional per se analysis.  But see Menominee Rubber Co. v. Gould, Inc., 657 F.2d 164 (7th Cir. 1981) (finding likelihood of success on dealer’s full line forcing claim for preliminary injunction purposes; manufacturer had monopoly on patented tying product and dealer traded in over $1 million of product); Earley Ford Tractor, Inc. v. Hesston Corp.,  556 F. Supp. 556 F. Supp. 544 (W.D. Mo. 1983) (finding likelihood of success on dealer’s full line forcing claim for preliminary injunction purposes; manufacturer controlled 30% to 50% share of the tying product market, and dealer’s required purchase of eight tractors for $24,000 each amounted to a substantial amount of commerce).

4.
In Smith Machinery Co., Inc. v. Hesston Corp.,  1987-1 Trade Cas. (CCH) ¶ 67,563 (D.N.M. 1987), the district court followed the traditional approach, analyzing the manufacturer’s full line forcing as a tie and finding no per se violation, in part due to the absence of an exclusive dealing requirement.  The court also noted the procompetitive benefits of the requirement, since the consumer would have available to it the manufacturer’s new tractor as well as the tractor previously carried by the dealer.

5.
The Court of Appeals for the Tenth Circuit affirmed the ruling, but applied a different analysis to the issue.  878 F.2d 1290 (10th Cir. 1989), cert. denied, 493 U.S. 1073 (1990).  The court held that whether full line forcing could be characterized as a tying arrangement was “irrelevant,” since the legality of the requirement depended not on the label given to it, but on its competitive consequences.

a)
The court held that full line forcing constituted a vertical non-price restraint which, under the Supreme Court’s decision in Business Electronics Corp. v. Sharp Electronics Corp., 485 U.S. 717 (1988), must be judged under the rule of reason rather than the per se standard.

b)
The court stated that where it is not accompanied by an exclusive dealing arrangement, full line forcing is pro-competitive in that it enhances interbrand competition by making another manufacturer’s product available to the consuming public.  As long as a manufacturer who is foreclosed from using a dealer because the dealer was subject to another manufacturer’s full line forcing can find other dealers to market its product, full line forcing enhances rather than impairs competition.

6.
The Tenth Circuit’s analysis is significant in that, despite its protestations to the contrary, its analysis of full line forcing as a vertical nonprice restraint rather than a tying arrangement removes the possibility that full line forcing will be found per se unlawful.  In practical effect, however, the opinion may not work a major change in the results of full line forcing cases, in that earlier courts, despite labeling full line forcing a species of tying arrangement, generally reached the same result reached in Smith - - i.e., that, absent an exclusive dealing arrangement, full line forcing is generally procompetitive rather than anticompetitive and should not be condemned.

7.
Roy B. Taylor Sales, Inc. v. Hollymatic Corp., 28 F.3d 1379 (5th Cir. 1994), cert. denied, 115 S.Ct. 779 (1995), extends the rule of reason to a full line forcing arrangement in which the buyer has the obligation to purchase the tied product (patty paper) exclusively from the seller of the tying product (hamburger patty machines).  The court held that, assuming there was a tie, it was not illegal because it was in effect an exclusive dealing agreement that should be analyzed under the rule of reason and, when so analyzed, it was not anticompetitive.

8.
Two other cases have analyzed full line forcing under traditional tying analysis.  In both cases, however, the arrangements were upheld based on the absence of coercion.  See Trans Sport, Inc. v. Starter Sportswear, Inc., 964 F.2d 186, 191-92 (2d Cir. 1992) (no evidence that policy requiring buyers to carry “representative” line was ever enforced); Videocipher v. Satellite Earth Stations SESE, Inc.,  1992-2 Trade Cas. (CCH) ¶ 69,909 at 68,336 (W.D. La. 1992) (no allegation that full-line arrangement “was anything but consensual”).

P.
Business Tort And Unfair Competition Claims

The distribution arrangements and conduct that give rise to claims of unlawful tying frequently lead to a variety of business tort and statutory unfair competition claims as well.  For example, the complaint in Kodak also asserted claims for violation of state unfair competition, consumer protection, and unfair sales statutes; intentional interference with contractual relationships; and interference with prospective economic advantage.  See also Amerinet, Inc. v. Xerox Corp., 972 F.2d 1483 (8th Cir. 1992) (statutory and common law business disparagement; tortious interference with prospective contractual relations), cert. denied, 113 S.Ct. 1048 (1993); T. Harris Young & Associates, Inc. v. Marquette Electronics, Inc., 931 F.2d 816 (11th Cir) (tortious interference with a business relationship), cert. denied, 502 U.S. 1013 (1991); Data General Corp. v. Grumman Systems Support Corp. 795 F. Supp. 501 (D. Mass 1992) (copyright infringement; conversion; unfair competition; misappropriation of trade secrets), aff’d, 36 F.3d 1147 (1st Cir. 1994).

