
From PLI’s Course Handbook
38th Annual Immigration & Naturalization Institute
#7141

2

NO BROOM AND SHOVEL BRIGADE:
CLEANING UP IMMIGRATION MESSES
IN M & A TRANSACTIONS BEFORE
THEY OCCUR

Teri A. Simmons
David Grunblatt
Wildes, Weinberg, Grunblatt & Wildes, P.C.

Angelo A. Paparelli
Paparelli & Partners LLP

Angelo A. Paparelli is a California Certified
Specialist in Immigration and Nationality Law
and Managing Partner of Paparelli & Partners
LLP—www.entertheusa.com, with offices in Irvine,
California and New York, New York, practicing
exclusively in the field of U.S. Immigration and
Nationality Law. This article and others can be
found at Mr. Paparelli’s web log:
www.nationofimmigrators.com
Copyright © 2005 Debevoise & Plimpton LLP.



3

Lili Avvocato knew she'd been working too hard and welcomed the
evening outing. 

Lili and the others in the Immigration practice group at her law firm,
Philistine, Solicitor & Scribe LLP, had been putting in far too many nights
and weekends keeping up with the many rapid-fire changes in the practice
and the frantic client emails and calls since the beginning of the year.
Even though she had made partner and practice-group leader last year, she
knew that, at her hard-driving firm, this abundance of work was welcome
because you're only as good as last month's billings and collections. 

Still. she was exhausted. So when Suzy Bengoshi - her old friend from
law school called to invite her to a dinner concert at the Japan-America
Friendship League, Lili jumped at the chance. Anything would be better
than leaving the office at 9:30 p.m., bleary-eyed from too much squinting
at her computer screen, and fretting about how the next day's caseload
could ever be filed on time. 

Suzy had said that a world-famous Taiko performance troupe would be
providing the entertainment at the concert. Lili didn't know about Taiko
and was reluctant to ask Suzy to explain. Instead, Lili had her secretary
Google the word and print out whatever information might be found. But
then, in rushing out the door with an urgent USCIS filing and racing to
catch up with the Fedex driver, Lili had forgotten to retrieve the Google
printout. Dinner at the Friendship League was fabulous, featuring a
resplendent display of sushi, sashimi, tempura and Kobe beef. Though
shy and squeamish about business development, she even enjoyed
exchanging business cards the Japanese way, with reverence and awe. The
sake warmed Lili's insides, and she sat back to enjoy the show. 

After the master of ceremonies hushed the crowd, he spoke first at
length in loud, stirring Japanese, and then translated in many fewer
English words. Engrossed in a sidebar conversation with Suzy, Lili didn't
quite hear the English introduction. The stage curtains opened to reveal 1
0 Japanese men and women in traditional multicolored cotton garb with
white headbands. Noteworthy for their enthusiastic jumping and their buff
arm muscles, the troupe divided before three rows of drums of varying
sizes and shapes, from gargantuan to tiny. Suddenly, the performers began
a drumbeat that grew in intensity, rumbling the torsos and stirring the
stomachs of every audience member. 

So this was Taiko! Lili was unsure if she could tolerate the incessant
drum beats, but decided to make the best of the experience She tossed
down another cup of sake, and focused intently upon the action onstage.
Lili found that, by closing her eyes and feeling the drumbeats resonate
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inside her, she began to enjoy the sensations. But then the sounds of the
drums took on a pulsating staccato rhythm. In her reverie, the sounds
boomed louder and took on a disturbingly familiar beat: 

PERM, PERM, PERM, 
H-1B, H-1B 

PERM, PERM, PERM, 
H-1B, H-1B 

PERM, PERM, PERM, 
H-1 B, H-1 B 

PERM, PERM, PERM 

Then the vibrations seemed to be stronger on one side, and Lili felt her
right shoulder shake. The shaking grew stronger until Lili awoke from her
sake- and drum-induced trance. Suzy was shaking Lili's shoulder and call-
ing her name. "Lili, wake up! Your cell phone was in vibrate mode and I
caught it before it slid off the table. It's your boss, Canfield, on the line
and he says it's an emergency. He needs to speak to you." 

Lili knew it was trouble. Can Barrister, the firm's Managing Partner,
had rarely called her at this hour - unless there was an emergency. She
grabbed the phone. "Hello. Okay, okay, Can. I understand I know we
could lose this client if we don't dazzle them on our speed and effective-
ness. I'll have it to you tomorrow by 10 a.m." 

Lili cursed herself for the lunchtime seminar she'd presented at the
firm just last week to the Corporate Group. She had tried to gain greater
visibility among the partners, especially the all-powerful M & A lawyers.
She also knew how hard it was to fix immigration screw-ups when trans-
actional lawyers neglected to put immigration matters on their due-dili-
gence checklist. So she had arranged to offer a presentation on why
immigration law concerns should be addressed before the deal closes. The
presentation seemed to have gone well, although she was unsure if atten-
dance at the lunch was motivated more by the basil, tomato and buffalo
mozzarella sandwiches (on ciabatta, no less) Or was it the rare roast beef
on baguette? 

Anyway, septuagenarian Can Barrister, who never even acknowledges
her in the hallway, had actually listened! As Lili's bad luck would have it,
Barrister's largest client had just decided on a spin-off transaction that
needed to close yesterday. 

Lili knew what to do. She bid a hasty, apologetic farewell to Suzy and
her table mates, and ran out to the street. Lili knew of a Starbucks in the
neighborhood, and rushed inside just before closing. Ordering a triple
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espresso macchiato, Lili waited a minute, and when it arrived, downed the
brown nectar in two throat-burning gulps. 

In five minutes she was back at her office. It would be a long night, but
she'd have that memorandum to Barrister on time She'd prove to him that
she could keep up with the "Brooks Brothers Suits" in her staid and
stodgy firm. She found Barrister's email and printed the deal memo that
Barrister's senior associate had drafted (what a "kiss-up/kick-down" type
he was!). She read it carefully, absorbing the details of the spin-off. She
knew what to do. After all, she was a veteran immigration lawyer who
attended every M & A session at the AILA annual conferences for the last
several years. 

By 1 a.m., Lili had finished proofing and then emailed her memo to
Barrister on how to address the immigration action items required before
and after the deal closed. In this way, she knew that all parties would be in
a position to comply with the law and maintain uninterrupted employment
authorization and pipeline green-card benefits without skipping a beat.
She knew it was late, and she vowed to arrive at the office by 10 a.m. the
next day. Just let anyone try to comment or raise an eyebrow. They'd hear
it from Lili, the newly minted Power Partner and Taiko enthusiast! 
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Privileged &
Confidential Client

Communication
Attorney Work Product

Memorandum 

TO: M & A Practice Group, Philistine, Solicitor & Scribe LLP. 

FROM: Snively Harrington, Senior Associate

DATE: June 15, 2005 

RE: Spin Off of Technology Business of US Computer 
Company, Inc. 

In a meeting held this afternoon, we learned from Corporate Counsel to
our firm's client, US Computer Company, Inc., that German Computer
Company AG ("German Co.") wishes to separate its Learning Business
from its Technology Business worldwide. Currently, German Co.'s
wholly-owned subsidiary, US Computer Company, Inc., a Georgia corpo-
ration ("US Computer Company"), is engaged in both the Learning and
Technology Businesses (the "Businesses") in the United States. German
Co. intends to carry out a Spin Off of its Technology Business into sepa-
rate companies around the world. 

The following is a brief description of the facts, the transaction steps, the
implementing mechanics, including legal issues, and practical and busi-
ness considerations. 

FACTS

German Co. is a company duly incorporated and existing under the laws
of the Federal Republic of Germany. German Co. is an information tech-
nology company providing software and learning solutions to customers
worldwide through operations in Germany and through subsidiary com-
panies in various countries of the world. 

German Co. is engaged in, primarily, two distinct businesses, namely: 

1) The Global Learning Business ("GLB") that is engaged primarily in
providing Education and Training in diverse areas of Information
Technology; and 
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2) The Technology Business ("TechB") that is engaged primarily in
two business activities, namely: 

a) providing software services and solutions, business process out-
sourcing services and geographic information services; and 

b) developing solutions, i.e., designing, developing, delivering and
managing knowledge management systems, education computer
software, content, content management and others. 

The future business directions of the GLB and the TechB indicate areas of
divergence in growth profiles and product offerings. Accordingly, the
Supervisory Board and the Management Board of German Co. have
decided to spin off the TechB into separate and distinct corporate entities
worldwide. Segregation of these businesses in different companies will
create focused entities, having the necessary flexibility to pursue individ-
ual growth strategies. 

German Co would like our law firm to undertake the legal work necessary
to transfer the TechB to US Computer Company Technologies, Inc. ("US
Computer Company Technologies"), a new Georgia corporation that will
be formed. 

The Spin Off should be completed in the interests of the shareholders,
creditors and all other stakeholders of German Co., since it will allow a
focused business approach for maximization of benefits to all stakehold-
ers and opportunity for pursuing accelerated growth options. 

All of the assets of the TechB will be transferred to US Computer Com-
pany Technologies. The land, together with the buildings standing
thereon, and any documents of title/rights and easements in relation
thereto shall be vested in and transferred to US Computer Company Tech-
nologies. All debts, liabilities, duties and obligations of US Computer
Company pertaining to the TechB, secured or unsecured, shall become the
debts, liabilities, duties and obligations of US Computer Company Tech-
nologies. All permits, quotas, rights, entitlements and licenses shall
remain in full force and effect in favor of US Computer Company Tech-
nologies.1

1. The scope of the term "acquisition of company's liabilities" has been interpreted
by a legacy INS spokesman as referring solely to immigration visa liabilities.
See Letter from Efren Hernandez, Director, Business and Trade Services, HO
70/6.2.8 (June 7, 2001), reprinted in 78 Interpreter Releases 1185-90 ~July 16,
2001).
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Any and all employees of US Computer Company engaged in the TechB
shall become employees of US Computer Company Technologies and
shall be employed on similar terms and conditions as to remuneration, and
without any break or interruption of service. It is the intent that all of the
rights, duties, powers and obligations of US Computer Company in rela-
tions to the TechB employees shall become those of US Computer Com-
pany Technologies on the date of closing. 

STEPS 

The following corporate steps will be taken to accomplish the US por-
tion of the Spin Off: 

Step #1 - We will form a wholly-owned Georgia subsidiary of US
Computer Company, US Computer Company Technologies. 

Step #2 - US Computer Company will contribute the assets and lia-
bilities of its TechB to US Computer Company Technologies as of
the date of closing, July 15, 2005. 

Step #3 - US Computer Company will distribute the stock of US
Computer Company Technologies to German Co. in a transaction
intended to qualify for U.S. federal income tax purposes as a tax-
free Spin Off pursuant to Section 355 of the Internal Revenue Code.
Both US Computer Company and US Computer Company Technol-
ogies will ultimately remain wholly-owned subsidiaries of German
Co. 

Step #4 - US Computer Company Technologies will obtain an IRS
employer identification number and establish a payroll and the
TechB employees will be transferred to this payroll and become
employees of US Computer Company Technologies as of the date of
closing, July 15, 2005: 

CORPORATE MECHANICS 

We will incorporate US Computer Company Technologies in Georgia. We
can prepare the Articles of Incorporation and the relevant corporate docu-
ments for review. This incorporation can be done well in advance of the
U.S. effective date of the Spin Off, which is to be July 15, 2005. Under
Georgia law, the directors of US Computer Company can, without share-
holder approval, authorize the officers of the corporation, or its attorneys,
to form a subsidiary corporation for the purpose separating the businesses.
One of our partners, acting as incorporator, can sign the German Co.
approved Articles of Incorporation to create US Computer Company
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Technologies and elect the initial directors. Georgia law requires no mini-
mum capital for US Computer Company Technologies. US Computer
Company Technologies can then enter into an Agreement and Plan of
Reorganization and Corporate Separation (the "Agreement and Plan"),
which, in many ways, will resemble an Asset Acquisition Agreement, that
is, an agreement whereby US Computer Company Technologies is acquir-
ing the TechB assets in return for a transfer of all of its shares of capital
stock to US Computer Company. This Agreement and Plan is not a public
document. 

Proper resolutions adopted by the boards of both US Computer Company
and US Computer Company Technologies will approve the Spin Off. For
U.S. tax purposes, it is important that the business purpose for the Spin
Off be documented in these resolutions and the relevant German Co. reso-
lutions as well. 

The Spin Off will be effective July 15,2005, the first day of US Computer
Company's new tax year. 

"It is critical that all TechB personnel be transferred to the US Computer
Company Technologies payroll as of that date for tax reasons. 

We will also prepare stock certificates evidencing the other various trans-
fers of US Computer Company Technologies stock, as described above,
with agreements from the non-public transferees making certain represen-
tations necessary to comply with U.S. securities laws. 

US Computer Company Technologies will be a completely new legal
entity. The transfer of the TechB assets, liabilities and employees to US
Computer Company Technologies will not happen by operation of law.
The fact that US Computer Company Technologies is a completely differ-
ent legal entity may trigger the need to assign or transfer numerous con-
tracts and agreements, and, in some cases, the need to obtain required
consents. It will also require seeking approval of the employment trans-
fers of numerous employees in E, Land H visa status, and in other legal
status authorized through permanent resident applications. 

We will prepare an Assignment and Bill of Sale and other closing docu-
ments to transfer the Technology Business assets and liabilities. The
transaction will be described in the Agreement and Plan. 
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LEGAL ISSUES 

There are a number of legal issues that we need to tackle immediately: 

1. ERISA may require that all plans be amended, although hopefully
not, given the initial common ownership of US Computer Company
and US Computer Company Technologies. The ERISA rules may
not treat US Computer Company and US Computer Company Tech-
nologies as affiliates. 

2. The transfer of employees will occasion the need to obtain Non-
Competition Agreements and Confidentiality Agreements and any
necessary Employment Agreements with US Computer Company
Technologies. 

3. US Computer Company's space leases will need to be reviewed to
see if a portion of its space can be sublet to US Computer Company
Technologies without landlord permission. 

4. All major contracts, service or customer, and leases of equipment,
should be checked as to assignability without consent of the other
party or what consent must be obtained. 

5. Licenses of technology in and out must be reviewed for assignment
issues and any tax issues. 

6. US Computer Company Technologies will have to set up completely
separate bank accounts. 

7. All credit agreements will need to be reviewed, especially as to cov-
enants that might be breached and events of default that might be
triggered by a transfer of assets in the Spin Off. 

8. A courthouse search should be done in order to make sure there are
either no financing statements or liens on the Technology Business
assets to be transferred or assigned, or that waivers can be obtained. 

9. We will confirm that the Spin Off will be free of tax from Georgia
income tax. 

10. We will confirm that the transfer of assets in the Spin Off will fit the
Georgia exemption from Georgia sales and use tax. 

11. We will confirm that the Hart-Scott-Rodino Act does not apply. 

12. We will confirm the Immigration issues and steps to be taken.
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Privileged & Confidential
Client Communication
Attorney Work Product

TO: Corporate Counsel, Esq., US Computer Company, Inc. 

CC: Canfield Barrister, Esq., Managing Partner, Philistine, 
Solicitor & Scribe, LLP 

FROM: Lili Avvocato, Partner, Immigration Practice Group, 
Philistine, Solicitor & Scribe, LLP. 

DATE: June 15, 2005

RE: Immigration Consequences2 of Spin Off of Technology 
Business Action Required to Support Employee Transfer3

P
r

This memorandum will address the U.S. immigration law requirements
and required action items that must occur in order to maintain compliance
with the immigration laws and regulations, ensure uninterrupted employ-
ment authorization of employees affected by the change of entity struc-
ture, and preserve efforts already underway to obtain lawful permanent
residence ("green card" status) for these workers and their family mem-
bers. I have carefully reviewed the memorandum prepared by Snively
Harrison, defining the Spin Off of the Technology division of US Com-
puter Company, Inc. ("US Computer Company") to the newly formed US
Computer Company Technologies, Inc. ("US Computer Company Tech-
nologies"). 

2. For an overview of due diligence concerns for corporate restructurings, see
"Immigration-Related Due Diligence Procedures for M & A Transactions," Bar-
bara L. Bauer, 2 Immigration and Nationality Law Handbook 2004-05 Edition
103. See also, "Thriving on Change: How to Solve Immigration Problems in
Merger & Acquisition Deals" AILA's 13th Annual California Chapters Confer-
ence Handbook, Alan Tafapolsky, Angelo A. Paparelli, A. James Vazquez-
Aspiri and Susan K. Wehrer.

3. Panel discussion of issues relating to visa issues in mergers and acquisitions, see
"It Ain't Over Till Its Over: Immigration Strategies In Mergers, Acquisitions
and other Corporate Changes), Bender's Immigration Bulletin, Vol 5, No. 19
(October 1, 2000) and Vol. 5, No. 20 (October 15, 2000), with Angelo A.
Paparelli, Alan Tafapolsky, Ted Chiappari, Susan Cohen and Stephen Yale-
Loehr.
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The required immigration action items are quite important. Any failure to
comply with the immigration laws can risk possible fines and penalties
for a culpable employer and could subject the affected employees and
their family members with deportation (now known as "removal") from
the United States and threaten the loss of eligibility for lawful permanent
residence in the future. Fortunately, because your company solicited
immigration counsel before the corporate spin-offs took effect, all of
these adverse outcomes can be avoided. 

As a first step, I have reviewed our status report of all active and ongoing
immigration cases for US Computer Company and will initiate an audit of
our immigration files. I have defined and listed the foreign nationals
working in the Technology Division as well as their immigration status.
There are 25 foreign nationals working in E-2 visa status in the Technol-
ogy Division; 20 in H-1 B visa status; 5 in L-1A status; and 20 in L-1 B
status. There are 20 foreign nationals who have applied for Adjustment of
Status (green card status) in the United States and whose applications
have been pending for less than six months; 10 who have applied for
Adjustment of Status in the United States whose applications have been
pending for more than six months; and 25 who have applied for consular
processing of their U.S. immigrant visas in Germany. 

In order to effect a payroll and employment transfer within one month, we
will need to begin work immediately to prepare and file the immigration
forms and supporting documentation authorizing the transfers.4 We will
also need to define the travel plans of the foreign nationals since interna-
tional travel may affect the manner in which we proceed. 

I will summarize our plan of action for each of the foreign nationals in the
respective status defined below: 

4. The H-1 Band L-1 regulations do not prescribe the time when an amended peti-
tion must be filed. Although the E regulations require the filing of an amended
petition prior to the change of corporate structure, as a practical matter this is
often not possible and legacy INS has acknowledged informally some flexibility
with regard to this requirement. See Susan K. Wehrer and Angelo A. Paparelli,
From the Beginning: Agile Immigration Advocacy for New Businesses, Page
19, Footnote 57.
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H-1 B Employees5 

Prior to the payroll transfer from US Computer Company to US Com-
puter Company Technologies, we should complete an audit of US Com-
puter Company's Labor Condition Application Supporting
Documentation files to make sure that each and every employee maintains
a Labor Condition Application covering the current location of employ-
ment, as US Computer Company Technologies will assume liability for
the H-1 B employment of these individuals by location. We will also need
to ensure that the Labor Condition Application accurately covers the posi-
tion and level of employment, and that the files are being properly main-
tained. 

If the respective Labor Condition Application ("LCA") correctly covers
the employee's location of employment, job title and level of employment,
I believe that we will be in a position to transfer the employees effective
July 15, 2005 Section 401 of the Visa Waiver Permanent Program Act
contains a corporate restructuring provision that allows certain H-1 B pro-
fessionals to continue to work for successor employers without the need
to file and obtain approved amended petitions. Specifically, Section 401,
which amended Section 214(c) of the I NA, states that "an amended H-1
B petition shall not be required where the petitioning employer is
involved in a corporate restructuring, including but not limited to a
merger, acquisition, or consolidation, where a new corporate entity suc-
ceeds to the interests and obligations of the original petitioning employer
and where the terms and conditions of employment remain the same but
for the identity of the petitioner." 6

In this Spin Off transaction, you have indicated that US Computer Com-
pany Technologies will succeed to the interests and obligations of US
Computer Company and that US Computer Company Technologies will

5. Non-Immigrants may travel on a valid visa in the same classification with evi-
dence of approval of a new petition to work for a different employer in the same
classification pursuant to INS Headquarters Memorandum "Validity of Certain
Nonimmigrant Visas" HOBEN (July 8,1997), Michael L. Aytes, Assistant Com-
missioner, reprinted at 74 Interpreter Releases 1459, Appendix VII (September
22, 1997).

6. Successor in Interest Corporations need not file new labor condition applica-
tions on behalf of H-1 B employees pursuant to INA §214(c)(10). The successor
employer must assume all LCA and immigration related obligations and liabili-
ties and update the Public Access Files in accordance with the terms of 20 CFR
§655.730(e) including preparation of a Department of Labor- compliance LCA
acquisition memo. 20 CFR §655.730(e)(1). See "Update on Mergers and Acqui-
sitions: Congress Toys with the H-1 B," 2 Immigration and Nationality Law
Handbook 1 (2001-02 ed.), Angelo. A. Paparelli and Susan K. Wehrer. 
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offer similar terms and conditions of employment. Provided the level of
similarity is quite high, I believe that amended petitions should not be
required provided the H-1 B workers continue to serve in precisely the
same capacity and work location as noted in the underlying H-1 B petition
and supporting Labor Condition Application. 7

Regulations implementing the American Competitiveness and Workforce
Improvement Act of 1998 ("ACWIA") provide that we must make the fol-
lowing documents available for inspection by the public: "a sworn state-
ment by a responsible official of the new employing entity that it accepts
all obligations, liability and undertakings under the LCAs filed by the pre-
decessor employing entity, together with a list of each affected LCA and
its date of certification and a description of the actual wage systems and
EIN of the new employing entity.” 8 I am attaching model documents that
will serve as a basis for completing this information prior to closing. 

We should also prepare a comprehensive memorandum and affidavit
detailing the nature of the Spin Off and the reason we believe it complies
under the terms of Section 401 of the Visa Waiver Permanent Program
Act and under the regulations implementing ACWIA. Specifically, we
must prepare a memorandum confirming the facts that show that US
Computer Company Technologies succeeds to the interests and obliga-
tions of US Computer Company and that US Computer Company Tech-
nologies accepts all obligations, liability and undertakings under US
Computer Company's LCAs. 

If the respective LCA does not correctly cover the employee's location of
employment, job title and/or level of employment, US Computer Com-
pany Technologies should file amended H-1 B visa petitions with the
USCIS and obtain approval prior to closing on July 15.9 This will necessi-
tate the payment of the $1,000 premium processing fee as well as the fil-
ing fee of $2,185 for the Principal H-1 Band $195 for his or her
dependents if extension of stay is also requested. 

Employees in H-1 B status may travel internationally after the Spin Off
and be readmitted to the U.S. provided they maintain current H-1 B visas

7. INA §214(c)(10)
8. See Endnote 6 supra 
9. Employment is authorized upon the filing of an 1-129 petition with the second

company if the individual has been previously issued an H-1 B visa or granted
H-1 B status, was lawfully admitted to the United States: and has a no n-frivo-
lous petition filed on his or her behalf before the en d of the authorized stay an d
has not been employed without authorization INA §214(m), 8 USC
§1184(m)(1). This may be applicable here, as well.
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in their passports10; however, we should prepare brief letters to USCIS
officers stipulating the employment terms and the fact that the employees
are authorized to work for US Computer Company Technologies based on
provisions in Section 401 of the Visa Waiver Permanent Program Act
since US Computer Company Technologies has succeeded to the obliga-
tions and liabilities of US Computer Company. 

L-1 Visa employees 

US Computer Company Technologies will also be required to file11 and
obtain approval of L-1 visa petitions on behalf of Technologies Business
employees prior to their payroll transfer.12 We will need to file copies of
the following documentation to support the L visa petitions: 

• Share Certificates showing ultimate ownership of US Computer
Company Technologies by German Co.; 

• Sublease of Space executed by US Computer Company Technolo-
gies, Bylaws and Articles of Incorporation, 

• Copies of Bank Account Statement evidencing operating funds; and 

• Contract Assignments.

We will also need to provide the new Federal Employer 10 number and
the projected gross and net annual income for Fiscal Year 2006. 

For the L-1 A transfers, we will need to provide evidence that they will
continue to work in a management or executive capacity with US Com-
puter Company Technologies. 

For the L-1 B transfers, we will need to provide an abundance of evidence
that they maintain proprietary, specialized knowledge regarding German
Co's and US Computer Company's products, services and methodologies.
Since the L-1 Visa Reform Act was recently enacted, we are seeing many
requests for evidence in these cases requiring conclusive proof that the
position is not a development position at client's site. Accordingly, we
will need to be very detailed in our submission. 

We will seek, where possible, two-year extensions of status for Tech B
transferees. We will argue that US Computer Company Technologies does

10. See Endnote 5, supra 
11. 8 CFR §214. 2(1 )(7)(i)(C)
12. But see Letter from Yvonne LaFleur, Chief Nonimmigrant Visa Branch (10/12/

95), reprinted in 72 Interpreter Releases 1600 (11/20/99), employment upon fil-
ing may be permissible.
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not constitute a New Office situation since it merely houses the Spin Off
of a Business Division that has been operating in the United States for
over 10 years. However, we cannot guarantee that an immigration officer
will not limit the period of extension based on an alternative interpretation
that the newly formed company does constitute a new office.13

E Visa Employees 

Since US Computer Company Technologies will be owned by German
Co., it should qualify for E registration at the U.S. consulate in Frankfurt.
When we prepare the application for registration, however, we will need
to provide substantial evidence confirming that US Computer Company
Technologies is not a start-up, as the US Consulate in Frankfurt is reluc-
tant to grant E status to start-ups. 

We will need to either process new E visas for Employees at the US Con-
sulate in Frankfurt prior to the closing authorizing the payroll and
employment transfer, or we will need to file E visa petitions with the
USCIS requesting premium processing and approval prior to closing.14

We will request a five-year visa authorization for Employees traveling to
Frankfurt; we will request a two-year extension of status for Employees
processing through the USCIS in the United States. 

Applicants for Alien Employment Certification 

As successor in interest to US Computer Company, US Computer Com-
pany Technologies should have the right to amend Applications for Alien
Employment Certification and/or PERM applications to become the Cor-
porate Applicant. US Computer Company will need to notify the Backlog
Reduction Center of the Spin Off and will need to request to Amend the
Application for Alien Employment Certification, or, the PERM process-
ing center, as applicable. 

Petitions for Immigrant Visas 

US Computer Company Technologies must file amended immigrant visa
petitions on behalf of its pre-certified priority workers and on behalf of its
Labor Certification beneficiaries.15

13. 8 CFR §214. 2(1 )(1I)(ii)(F) 
14. Substantive changes such as a merger or spin off require the filing of a new visa

petition for E visa holders and for the filing of a new petition with the appropri-
ate USCIS Service Center pursuant to 8 CFR §214.2(e)(8)(iii). No specific reg-
ulations or guidance is provided in the Foreign Affairs Manual.
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In the case of its pre-certified priority workers, it will not only have to
establish that it qualifies as a subsidiary of German Co (or as an affiliate
of a prior employer), but it will also have to argue that it is not a new
office for purposes of qualification as a sponsor company In this regard,
we will present a copy of the Asset Purchase Agreement and related doc-
umentation showing that US Computer Company Technologies represents
the Spin Off of an active, ongoing business and does not represent a new
office situation. 

Applicants for Adjustment of Status 

Generally, Applicants for Adjustment of Status whose applications have
been pending for more than 180 days and who are beneficiaries of Alien
Employment Certification Applications and approved Immigrant Visa
petitions may apply to port to another legal entity and continue the green
card process. This is possible provided the new entity offers employment
of a permanent nature in a position in the same occupation under similar
terms and conditions. Provided US Computer Company Technologies
agrees to continue green card processing on behalf of the Applicants for
Adjustment of Status, I would recommend that we file portability pack-
ages on behalf of these adjustment applicants with the USCIS.16 

While there are strong arguments that Applicants for Adjustment of Sta-
tus who are beneficiaries of priority worker petitions may also port, regu-
lations have not made this clear, and I would therefore suggest that
immigrant visa petitions be amended by US Computer Company Technol-
ogies in this case. 

While portability should also be possible for Applicants for Adjustment
of Status whose immigrant visa petitions have not been approved, I find

15. The determination whether "successor in interest" is applicable was delegated
from the Department of Labor to legacy INS pursuant to a 1992 memorandum,
Memorandum of Donald Kulic to all regional administrators, "amended certi-
fied labor certification applications" reprinted at 69 Interpreter Releases 529,
Appendix III (April 27, 1992).

16. An employee can change employers to take up "same or similar" employment if
an application for adjustment of status has been pending for more than 180 days
and an immigrant visa petition has already been approved, see American Com-
petitiveness in the Twenty-First Century Act (AC21) §106(c) amending I NA
§204U). Also see INS Memorandum, "Initial Guidance for Processing H-1 B
Petitions as effected by the American Competitiveness in the Twenty-First Cen-
tury Act... .. , Michael D. Cronin, INS Acting Executive Associate Commis-
sioner, Office of Programs (June 19, 2001), posted on AILA InfoNet at DOC.
No. 01062031 (June 20,2001). 
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this too risky since status would be affected should the immigrant visa
petition be denied for some reason. 

Immigration Reform and Control Act Requirements 

With regard to the Employment Eligibility Verification Forms 1-9 for the
foreign nationals and U.S. Citizens transferred to US Computer Company
Technologies, US Computer Company Technologies will acquire liabil-
ity.17 US Computer Company Technologies may decide to reexecute all
Forms 1-9 for employees or to assume the Forms 1-9 as executed by US
Computer Company. While conducting due diligence, we should perform
an I-9 audit to determine what if any liability exists and request US Com-
puter Company to make a good faith effort to correct all deficiencies prior
to closing.18

I cannot emphasize enough our need to identify all of the TechB transfer-
ees as soon as possible to allow ample time for processing petitions prior
to closing. Recently the USCIS is reviewing petitions with a fine-tooth
comb, particularly those seeking L-1B classification. We must file and
allow time for responses to request for additional information. 

17. An inheriting company need not do new 1-9 processing if it is willing to assume
responsibility for prior employer's work 8 CFR §274A2(b)(1)(viii)(A)(7). 

18. "Good Faith Compliance" is a rebuttal affirmative defense when the Service
wants to impose sanction for hiring an unauthorized alien, see I NA §27
5A(a)(3); 8 CFR §[1]274a. 6. One ca n also raise the defense that violations are
only technical pursuant to INA §274A(b)(6) INS Memorandum, Paul Virtue,
Acting Executive Commissioner of Programs HQ IRT (March 6,1997),
reprinted in 74 Interpreter Releases 72031 (April 28, 1997). 
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Corporate Restructuring Sworn Statement

1. My name is [insert name of Human Resources Director or com-
parable official title]. I serve as Human Resources Director at US
Computer Company Technologies, Inc. ("USCCT'), located at
Address. 

2. USCCT's Employer Identification Number ("EIN") IS XX-
XXXXXX. 

3. USCCT has entered into an agreement to purchase substantially all
of the assets of US Computer Company, Inc. ("USCC!"). 

4. USCCI currently employs __ [insert number] foreign nationals in
H'IB nonimmigrant status ("H 'IB workers''). Attached is a list of the
affected Labor Condition Applications ("LCA") (including numbers
and dates of certification). 

5. The terms and conditions of the above H "IB workers' employment
will remain the same except that USCCT will be their employer. 

6. The actual wage system for the H "IB nonimmigrant workers' posi-
tions is accurately described in the Actual Wage Memorandum
included in each of their Public Access Folders. 

7. USCCT hereby accepts all obligations, liabilities and undertakings
arising from or under the attestations made in the LCAs filed by
USCCI on behalf of the above H-IB workers. 

8. Specifically, USCCT agrees to abide by the Department of Labor’s
("DOL") regulations applicable to LCAs. 

9. USCCT agrees to maintain a copy of this statement in the Public
Access Folders for each of the above individuals. 

10. USCCT agrees to make this statement available to any member of
the public or to the DOL upon request. 

I declare under penalty of perjury that the foregoing is true and correct to
the best of my knowledge and belief. 

__________________________________________________________
Signature Date 
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