From PLI’s Course Handbook 

Managing Wage & Hour Risks 2010

#23320

4

focus areas for claims‑The latest legal Developments i

Stephen P. Sonnenberg
Paul, Hastings, Janofsky & Walker LLP
Leslie A. Stout-Tabackman

Fortney & Scott, LLC

OFF-THE-CLOCK; THE LATEST LEGAL DEVELOPMENTS

Blackberry, cell phone and remote log-in claims.  Section 6 of the FLSA requires that each employee receive a specified minimum wage for all hours worked.  Section 7 of the FLSA requires that each employee receive at least one and one-half times that employee’s regular rate of pay for overtime hours worked.  The statutory definition of the term “employ” includes “to suffer or permit to work.”  Work not requested but suffered or permitted must be compensated.  29 C.F.R. § 785.11.  Exceptions apply if the work does not include principal activities, which include all activities that are an integral part of the work the employee is employed to perform.  29 C.F.R. §§ 785.9, 790.8.  Notably, principal activities do not include preliminary or postliminary activities under the Portal-to-Portal Act.  29 C.F.R. § 785.9.  The issue in Blackberry, cell phone and remote log-in claims is whether the activities are principal activities, whether the person is able to use the time effectively for his or her own purposes, and whether the time is de minimis. 

Rutti v. LoJack Corp., Inc., 578 F.3d 1084 (9th Cir. 2009).  Plaintiff, a former technician of defendant responsible for installing and repairing vehicle recovery systems, sued defendant claiming that he was not compensated for off-the-clock activities.  In part, plaintiff claimed that he was not compensated for the time he spent logging on to a portable data terminal (“PDT”) in the morning to obtain his assignments for the day.  Plaintiff also sought compensation for defendant’s requirement that he transmit data containing his daily activities to defendant at the end of the day.  Defendant required technicians to transmit data at the end of the day by connecting their PDTs to a modem, uploading the information, and then checking the system for confirmation that the upload was successful.  Plaintiff provided evidence that transmitting the data at the end of the day took approximately five to ten minutes.  There was also evidence of frequent transmission failures that required plaintiff to spend additional time uploading the data.  Plaintiff appealed the district court’s decision, which granted summary judgment in favor of defendant.  The district court found, and the Court of Appeals affirmed, plaintiff’s act of logging on to the PDT to obtain his assignments was not compensable because it was not a principal activity (i.e., an activity that is performed as part of the regular work of the employees in the ordinary course of business); it was related to his commute (which is not compensable), and it was de minimis.  The Court of Appeals reversed the district court on its grant of summary judgment to defendant on the postliminary data transmission claim because there were genuine issues of material fact as to whether the transmissions constituted a principal activity and whether they were de minimis in light of the frequency of transmission errors and the requirement to obtain confirmation of a successful upload. 

West v. Verizon Commc’ns, Inc., No. 8:08-cv-1325-T-33MAP, 2009 WL 2957963 (M.D. Fla. Sept. 10, 2009).  Plaintiff, a former Personal Account Manager (“PAM”), alleged that defendant failed to pay her and other similarly situated employees overtime hours worked in excess of 40 in a week in violation of the FLSA.  Plaintiff moved for conditional certification of the putative class based on the alleged common policy and practice of not paying overtime for PAMs who were required to be on-call from 9 am through 9 pm Monday through Saturday.  PAMs worked from home and were issued Blackberrys that had email and text capabilities.  During the period PAMs were on-call, they engaged in non-work-related activities, including attending college part-time, teaching high school, and working as a firefighter and paramedic.  The issuance of a Blackberry, according to the magistrate, gave each PAM the flexibility to conduct his or her required calls and e-mails while engaging in activities both inside and outside the home.  West v. Verizon Commc’ns, Inc., No. 8:08-CV-1325-T-33MAP, 2009 WL 2999181, at *4 (M.D. Fla. July 29, 2009).  Thus, the issuance and usage of a Blackberry “weakened” plaintiff’s theory that all PAMs worked a total of 72 hours each week and lent “great support” to defendant’s position that PAMs cannot be classified as similarly situated for the purposes of a § 216(b) collective action.  Id.  The District Court affirmed the magistrate’s findings and denied conditional certification.  

Zivali v. AT&T Mobility LLC, No. 08 Civ. 10310 (JSR), 2009 WL 2573763 (S.D.N.Y. Aug. 21, 2009).  Plaintiffs moved for conditional class certification in an FLSA action, alleging that defendant’s timekeeping system, “My Time,” failed to account for all time worked and that nonexempt employees were working off-the-clock without due compensation.  My Time was used across all retail stores to record nonexempt employees’ time and could capture hours regarding work activities outside of stores.  Plaintiffs claimed the alleged FLSA violations reflected a company-wide policy.  Specifically, plaintiffs claimed that My Time failed to fully account for the hours worked by nonexempt employees:  (i) reviewing and responding to company emails and text messages; (ii) punching out of My Time for lunch breaks despite working through them; (iii) opening and closing defendant’s retail stores; and (iv) participating in company-related activities outside of normal business hours (i.e., participating in conference calls, reviewing product information and sales promotions).  The Court found that plaintiffs met the relatively minimal burden of showing the potential FLSA opt-in plaintiffs are similarly situated to the named plaintiffs and granted conditional certification of the collective action. 

Agui v. T-Mobile USA Inc., No. 09-cv-02955-RJD-RML (E.D.N.Y. filed July 10, 2009) [Answer filed on 9/8/09].  Plaintiffs, former sales representatives, senior sales representative/supervisor of defendant, claimed that they, in violation of the FLSA and state laws:  (i) worked without receiving compensation; (ii) did not receive overtime compensation; and (iii) were entitled to liquidated damages, costs and attorneys fees.  Specifically, plaintiffs alleged that they and other similarly situated employees were required to respond to T-Mobile-related emails and text messages on T-Mobile-provided Blackberrys or other “smart devices” at all hours of the day.  They spent 10 to 15 hours per week reviewing and responding to email, texts, phone calls, and participating on conference calls, without compensation.  They were also required to participate in conference calls outside of their normal 40-hour work week.  Plaintiffs further alleged that they were required to give their T-Mobile business cards, which listed their mobile phone number and email addresses, to customers.  Plaintiffs averred that they typically received telephone calls from customers throughout the week, including times when they were not punched into the timekeeping system.  Plaintiffs further alleged that their lunch breaks were interrupted, even though they were punched out as if they took 30-minute breaks.  
Rulli v. CB Richard Ellis Group Inc., No. 2:09-CV-00289 - PJG (E.D. Wis. Mar. 13, 2009) [Answer filed 4/13/09].  Plaintiff, a former hourly maintenance employee of defendant, alleged that he and other similarly situated employees were not compensated for the time they spent using the company-issued personal data assistants (“PDAs”) such as Blackberrys, smart phones, cell phones, and pages.  Plaintiff alleged hourly maintenance employees were required to use PDAs outside their normal working hours in violation of the FLSA.  Plaintiff further alleged that hourly maintenance workers were required to be on-call 24 hours per day, seven days per week, and they are required to use their PDAs to access work-related emails, voicemails and work orders.  Plaintiff further alleged that defendant required hourly maintenance workers to respond to incoming messages and phone calls within 15 minutes, without receiving any compensation.  Hourly maintenance workers record their time on work orders, but defendant allegedly did not allow them to record their time for all hours worked.
On-Call Time.  An employee who is required to remain on call on the employer’s premises or so close thereto that he cannot use the time effectively for his own purposes is working while “on call.”  29 C.F.R. § 785.17.  
Bhd. of Locomotive Eng’rs and Trainmen v. Union Pacific R. Co., No. 08 C 3591, 2009 WL 2985694 (N.D. Ill. Sept. 15, 2009).  Both plaintiff and defendant moved for summary judgment on the issue of whether time spent by engineers on “OK status” is considered working time under the FLSA and FMLA, for purposes of calculating the engineers’ minimum number of hours to qualify for FMLA leave.  OK status indicated that an engineer was ready to work.  The issue in the case was whether time spent on OK status away from home terminals should be considered “working time.”  During this time, engineers were not required to stay at the terminals or at employer-provided housing.  Engineers were free to engage in leisure activities and could use their time as they chose, except they could not consume alcohol or drugs and had to be able to report to work (i.e., being rested enough to properly operate a train on 1.5 to 3 hours of notice).  Engineers on OK status were still subject to the employer’s code of conduct.  The Court found that under the FLSA, the OK status time at issue was similar to on-call time and that it was non-compensable because the restrictions placed on the engineers were not severely restrictive.  The fact that they could not drink alcohol or consume drugs or needed to be well-rested was not a “severe restriction on the engineers’ free time such that the time should be considered ‘work’” under the FLSA and FMLA. 
See West v. Verizon Commc’ns, Inc., No. 8:08-cv-1325-T-33MAP, 2009 WL 2957963 (M.D. Fla. Sept. 10, 2009), supra. 
Regidor v. Ascension Auto Serv., Inc., No. 8:08-cv-753-T-24MAP, 2009 WL 2766081 (M.D. Fla. Aug. 27, 2009).  Plaintiff, a former tow truck driver of defendant, moved for summary judgment on claims that defendant failed to properly compensate him for all 72 hours worked per week in violation of the FLSA and state labor law.  Plaintiff claimed that he was required to work from 7 am to 7 pm Monday through Saturday.  Defendant claimed that plaintiff’s time during the scheduled hours was not compensable because he was on-call.  While on-call, plaintiff’s restrictions included a prohibition from drinking alcohol and a requirement to respond within thirty minutes to a tow request.  Defendant stated that while on-call, drivers have very few restrictions and can do a wide assortment of activities, including going to the movies, enjoying dinner, and staying home with their families.  The Court held that summary judgment was inappropriate because additional evidence was needed to determine the amount of time plaintiff spent engaging in activities for defendant’s benefit. 
Hubbuch v. United Parcel Serv., Inc., No. 3:07-CV-691-S, 2009 WL 859511 (W.D. Ky. Mar. 30, 2009).  Plaintiff, an engineering specialist, alleged that defendant failed to pay for overtime work performed while on-call in violation of the FLSA.  Defendant maintained that plaintiff had been paid for all his on-call time even though plaintiff was not entitled to overtime because he was an administrative employee exempt from the FLSA’s overtime requirements.  Plaintiff claimed he was not an administrative employee because he performed manual work, similar to a maintenance mechanic, not office or non-manual work.  The Court dismissed plaintiff’s claims and granted summary judgment to defendant finding plaintiff was an exempt administrative employee.  The Court further noted that even assuming plaintiff was nonexempt, defendant paid plaintiff for all his recorded overtime work.

U.S. Dep’t of Labor, Wage and Hour Div., Opinion Letter:  FLSA2009-17 (Jan. 16, 2009).  A nongovernmental water company requested a DOL opinion as to whether it was required to compensate its employees for all hours while they were on-call.  Employees at the water company were:  (i) required to remain on-call after working hours for one week; (ii) required to remain on-call for a one-week period approximately every eight weeks, and may switch schedules with other employees; (iii) provided with a mobile telephone and a vehicle with necessary tools to respond to calls; and (iv) not restricted to any location while on-call, but were expected to respond within 45 to 60 minutes of receiving an emergency call.  Additionally, an employee’s travel time to an emergency location was approximately five to 20 minutes, the emergency calls occurred two to five times per month, with generally no more than one call in any given night, and the employee typically spent no more than five to ten minutes at an emergency location.  Based on these facts, the DOL determined that the employer was not required to compensate employees while they were on-call and not responding to an emergency because the employees could use the on-call time for his or her own purposes.  See 29 C.F.R. § 785.17 (stating that “[a]n employee who is required to remain on-call on the employer’s premises or so close thereto that he cannot use the time effectively for his own purposes is working while ‘on-call’.  An employee who is not required to remain on the employer’s premises but is merely required to leave word at his home or with company officials where he may be reached is not working while on-call.”).  The DOL also determined that the employee should be compensated for the time spent traveling to the emergency site, where such site is a “substantial distance.”  The DOL, however, declined to render an opinion as to whether an emergency call requiring the employee to return to the regular place of business is compensable.  

Training.  Attendance at lectures, meetings, training programs, and similar activities need not be counted as working time if all of the following criteria are met:        (1) Attendance is outside of the employee’s regular working hours; (2) Attendance is in fact voluntary; (3) The course, lecture, or meeting is not directly related to the employee’s job (training is directly related to the job if it is designed to make the employee handle the job more effectively, as distinguished from training the employee for another job or in a new or additional skill); and (4) The employee does not perform any productive work during his or her attendance.   ADDIN BA \xc <@reg> \xl 25 \s DEMHNE00026 \xels \xegn "Statutes" \l "29 C.F.R. § 785.27" 29 C.F.R. § 785.27 (2001).

Attendance is not voluntary if the employee is led to believe that his or her working conditions or continuance of employment would be adversely affected by nonattendance.   ADDIN BA \xc <@$id> \xl 3 \s ID Id.  ADDIN BA \xc <@reg> \xl 8 \s DEMHNE01020 \xegs 0 \xegc  \xesp 0 \xels \xegn "Statutes" \l "29 C.F.R. § 785.28" § 785.28.  If an employee on his or her own initiative attends an independent school, college, or trade school after hours, the time does not count as hours worked for the employer even if the courses are related to the employee’s job.   ADDIN BA \xc <@$id> \xl 3 \s ID Id.  ADDIN BA \xc <@reg> \xl 8 \s DEMHNE01022 \xegs 0 \xegc  \xesp 0 \xels \xegn "Statutes" \l "29 C.F.R. § 785.30" § 785.30.

There is an exception to this general rule for an employer that establishes for the benefit of its employees a program of instruction that corresponds to courses offered by independent bona fide institutions of learning.  Voluntary attendance by an employee at such courses outside of working hours would not be hours worked even if it was directly related to the employee’s job, or paid for by the employer.  In rare circumstances, even involuntary attendance at such programs of instruction may not be counted as hours worked.   ADDIN BA \xc <@$id> \xl 3 \s ID Id.  ADDIN BA \xc <@reg> \xl 8 \s DEMHNE01021 \xegs 0 \xegc  \xesp 0 \xels \xegn "Statutes" \l "29 C.F.R. § 785.31" § 785.31.

Dixon v. City of Forks, No. C08-5189 FDB, 2009 WL 1459447 (W.D. Wash. May 26, 2009).  Plaintiff, a former police officer, sued his employer seeking compensation for off-the-clock work incurred when caring for and training his police dog.  The Court cited long-standing case law finding that time spent by a policy officer caring for or training his or her assigned police dog is compensable.  The Court found that a failure to request overtime compensation was not a waiver of plaintiff’s right to compensation.  The Court determined that there was a material issue of fact as to whether defendant had knowledge of the overtime and whether the time spent caring for the police dog was de minimis.  Accordingly, the Court denied defendant’s motion for summary judgment. 

U.S. Dep’t of Labor, Wage and Hour Div., Press Release:  09-155-DAL (Apr. 9, 2009).  The DOL recovered more than $117,000 in back wages for 103 current and former management trainees of America’s Car Mart Inc. (“Car Mart”).  Car Mart failed to pay its nonexempt trainees at one and one-half their regular rate of pay in excess of 40 hours while in training.   

U.S. Dep’t of Labor, Wage and Hour Div., Opinion Letter:  FLSA2009-15 (Jan. 15, 2009).  The DOL was presented with several facts in deciding whether time spent outside normal working hours by city employees studying for city-required training programs, seminars, and classes is compensable hours worked under the FLSA.  The city required employees to attend and pass various training programs intended to help the employees become more proficient at their jobs.  The training sessions occurred during normal work hours, but the instructor required employees to read and/or study materials during non office hours in preparation for the following class.  The DOL concluded that the training occurring outside of normal work hours was compensable because the attendance was required and the training was directly related to the employee’s job.

U.S. Dep’t of Labor, Wage and Hour Div., Opinion Letter:  FLSA2009-13 (Jan. 15, 2009).  A communications company requested a DOL opinion as to whether it was required to compensate its employees for time they spent at home taking web-based prerequisite classes in preparation for a voluntary job-related training class.  The web-based prerequisite classes were estimated to take 40 hours.  Employees who completed the prerequisite classes would be eligible for compensated training offered during regular working hours.  Employees who completed the training would become more proficient in using the company’s networking system, whereas those employees who do not volunteer for the training would be able to operate only the system’s basic functions.  The DOL opined that the prerequisite classes would be directly related to the employee’s job because the classes were designed to make the employee handle his or her job more effectively.  See 29 C.F.R. § 785.29.  The DOL also concluded that the prerequisite classes did not satisfy the exception to compensable training, which arises when the training corresponds to courses offered by independent bona fide institutions of learning.  The company could not identify independent bona fide institutions of learning that offered similar training.  As a result, the company was obligated to compensate its employees for the time they spend at home completing required prerequisite classes in order to take the voluntary job-related training class. 

U.S. Dep't of Labor, Wage and Hour Div., Opinion Letter:  FLSA2009-1 (Jan. 7, 2009) An employer, who operates day care facilities requested a DOL opinion regarding whether employee time spent at state-mandated training programs offered by the employer and required for the employees to maintain state certification, is compensable under the FLSA.  The courses offered by the employer correspond to those offered by independent bona fide institutions of learning.  Attendance at the training is voluntary and employees do not perform work during the training.  The DOL noted that training time will not be deemed hours worked if:  (i) the training is offered only after regular working hours; (ii) the employer does not require attendance at such training (i.e., the training is voluntary); (iii) the training is not directly related to the employee’s job duties unless the training is for the benefit of the employee and corresponds to courses offered by independent bona fide institutions of learning; and (iv) the employee performs no work during the training.  The DOL concluded that the employer-provided training satisfied all four conditions.  As a result, the time spent by employees voluntarily attending training required by the state and provided at the employer’s day care center was not compensable under the FLSA.

Meal and Rest Breaks.  Rest breaks of short duration, running from five to 20 minutes are compensable.  29 C.F.R. § 785.18.  In contrast, meal breaks lasting at least 30 minutes are not compensable.  29 C.F.R. § 785.19.  Meal breaks, however, are compensable if the employee is not completely relieved from duty for the entire duration of the break.  The employee is not relieved if he or she is required to perform any duties, whether active or inactive, during his or her break.  For example, an office employee who is required to eat at his or her desk or a factory worker who is required be at his or her machine is working while eating.  Notably, it is not necessary that an employee be permitted to leave the premises if he or she is otherwise completely freed from duties during the meal break.  29 C.F.R. § 785.19(b). 

Johnson v. Aaron Rents, Inc., No. 6:08-cv-661-ORl-19 DAB, 2009 WL 2436576 (M.D. Fla. Aug. 6, 2009).  The Court denied defendant’s motion for summary judgment on claims that plaintiff did not receive compensation for working through meal breaks or when he worked after hours.  Defendant argued that summary judgment was appropriate because plaintiff failed to properly follow defendant’s lunch break policy.  Specifically, defendant’s lunch break policy automatically deducted 30 minutes from each employee’s hours and required every employee to notify a supervisor in writing if no lunch was taken.  Defendant claimed that plaintiff’s failure to follow the lunch break policy precluded plaintiff’s requested relief.  The Court dismissed defendant’s argument because there was no evidence that plaintiff was aware of the lunch break policy.  The Court also concluded that defendant was on notice of plaintiff’s dispute over the accuracy of the time-keeping records because plaintiff refused to sign the time sheets in protest over its inaccuracy.  
Perez v. Mountaire Farms, Inc., 610 F. Supp. 2d 499 (D. Md. 2009).  Plaintiffs, current and former employees of a poultry processing plant, sued defendant seeking compensation under the FLSA for time required to don and doff personal protective equipment (“PPE”), including the portion of their meal and rest breaks that was spent donning and doffing PPE.  Employees were given 36 minutes of unpaid lunch breaks and were required to use a portion of this lunch break to don and doff PPE.  Following a bench trial, the Court concluded that time spent donning and doffing PPE was compensable.  Defendant urged the Court to consider the 36-minute lunch break as a whole, with the employees enjoying the predominant benefit of the 36 minutes.  Therefore, according to defendants, even if donning and doffing is compensable, it should not be compensable when it occurs during the lunch break.  The Court disagreed with defendant and found that plaintiffs should be compensated for the time spent donning and doffing during their lunch breaks because (i) it was done for the employer’s benefit and (ii) it was required by the employer – essentially that the benefit to defendant outweighed the benefit to plaintiffs.  Plaintiffs did not seek, and the Court did not grant, the entire lunch break as compensable; the Court held that the time spent donning and doffing at the beginning and end of meal breaks was compensable and easily calculable.

Forrand v. Fed. Express. Corp., No. CV. 08-1360 DSF (PJW), 2009 WL 648966 (C.D. Cal. Feb. 18, 2009).  Plaintiffs, current and former non-exempt hourly airline mechanics in California, alleged defendant failed to pay them for off-the-clock work and failed to provide paid meal and rest breaks in violation of California wage and hour laws.  Plaintiffs moved for certification of the proposed class under Rule 23.  The putative class included approximately 600 non-exempt hourly airline mechanics in California and approximately 21,000 hourly employees in California, excluding couriers, couriers/handlers, and service agents.  To establish common proof of a meal break violation under Rule 23(b)(3), plaintiffs provided evidence of an electronic timekeeping system called METEOR.  METEOR, according to plaintiffs, automatically inserted an unpaid 30-minute lunch break into each mechanic’s shift irrespective of whether a lunch break was taken.  The Court found that individualized fact finding would be required to determine whether each of the 21,000 class members was interrupted on his or her meal break.  Based on the lack of common proof, the Court found that individualized factual inquiries predominated and class treatment was not a superior means of adjudicating plaintiffs’ claims.

Fengler v. Crouse Health Foundation, Inc., 595 F. Supp. 2d 189 (N.D.N.Y. 2009).  Plaintiffs, current and former nurses of defendant, alleged that defendant violated the FLSA by automatically deducting meal break time from hourly employees’ pay through a computerized time-keeping and payroll system called Kronos, even though meal breaks were not taken.  Plaintiffs moved for conditional certification on behalf of themselves and all other similarly situated employees of defendant, which included approximately 2,200 hourly employees working in 237 different jobs.  Plaintiffs, all of whom were employed in positions involving patient care responsibilities, alleged that defendant’s policy placing patient care at a premium precluded uninterrupted meal breaks.  Defendants maintained that employees were required to notify their supervisors whenever they worked through a meal break in order to receive proper compensation.  In response, plaintiffs claimed that supervisors were aware of missed meal breaks because of their policy placing paramount importance on patient care.  Plaintiffs claimed that defendant’s automatic 30-minute automatic deduction for meal breaks was, by itself, sufficient to support conditional certification.  Although the Court rejected this assertion, it found that the automatic meal deduction coupled with short staffing and known patient care demands resulted in plaintiffs routinely working through meal breaks without compensation.  Accordingly, the Court granted condition certification for all hourly employees who maintained patient care responsibilities and were subject to the automatic meal deduction.  The Court denied certification as to “all hourly workers” other than patient care employees.  

U.S. Dep’t of Labor, Wage and Hour Div., Press Release:  09-493-KAN (May 14, 2009).  The DOL recovered over $65,000 in back wages from Linhart Construction Inc. (“Linhart”) for miscalculating the total number of hours worked.  The investigation revealed that Linhart provided its employees with a 30 minute lunch break and two 15 minute rest breaks per day.  Linhart deducted one hour per day from the total hours worked in violation of the FLSA, which only permits a 30-minute deduction for uninterrupted lunch breaks.  Accordingly, all employees were entitled to an extra 30 minutes per day of compensation.  

Electronic evidence

O’Brien v. Ed Donnelly Enterprises, Inc., 575 F.3d 567 (6th Cir. 2009).  Plaintiffs, former hourly employees at McDonalds franchise restaurants, sued the franchise under the FLSA and Ohio state law on behalf of themselves and other similarly situated employees claiming defendants failed to compensate them for hours worked off-the-clock and altered the timekeeping system to reduce the number of hours worked by employees in violation of the FLSA and state laws.  Plaintiffs appealed the district court’s denial of their motion for sanctions due to spoliation, among other rulings.  The spoliation claim was based on plaintiffs’ allegation that defendants intentionally lost or destroyed some of the Time Punch Change Approval (“TPCA”) Reports.  The TPCA reports would have showed, according to plaintiffs, that defendants improperly changed the time sheets punched by the employees.  Defendants had a policy and practice of printing the TPCA reports at the end of each day and storing them in backup for 72 days.  The district court found that destruction and loss of evidence before notice of the lawsuit was not a basis for sanctions or an adverse inference against defendants.  Although the Court of Appeals agreed that notice of the lawsuit was required, the Court found that the district court should have determined the exact time when defendants were or should have been on notice that litigation requiring missing reports as evidence might ensue.  The Court of Appeals concluded that the lower court improperly assumed notice occurred only on the date the lawsuit was filed.  The Court of Appeals remanded the issue of whether spoliation occurred to the district court for further consideration.  Notably, the Court of Appeals disregarded defendants’ claim that they properly produced payroll records because the payroll records defendants produced failed to show whether modifications were made to the timekeeping records.  

Pereira v. Foot Locker, Inc., No. 07-CV-2157, 2009 WL 2951028 (E.D. Pa. Sept. 11, 2009).  Plaintiff, a former non-exempt retail employee who worked at numerous stores under four managers, claimed that he was routinely required to work off-the-clock and his managers shaved his time by reducing the number of hours he worked in violation of the FLSA and Pennsylvania state law.  To support his claims, plaintiff’s evidence included time records showing employees performed sales transactions while they were clocked out.  Defendant submitted numerous declarations from putative plaintiffs who claimed never to have worked off-the-clock or had their time shaved, time sheet evidence refuting that of plaintiff, and claimed plaintiff’s evidence was misleading because it ignored other financial data.  Defendant also maintained that plaintiff’s evidence failed to account for other legitimate reasons why sales could be clocked after an employee had punched out.  Ultimately, the Court declined to weigh the merits of the parties’ competing theories regarding off-the-clock sales and cash-outs and found such evidence would be properly analyzed at the second stage of the certification process.  

Forrand v. Fed. Express. Corp., No. CV. 08-1360 DSF (PJW), 2009 WL 648966 (C.D. Cal. Feb. 18, 2009).  Plaintiffs, current and former non-exempt hourly airline mechanics in California, alleged defendant failed to pay them for all off-the-clock work and failed to provide paid meal and rest breaks in violation of California wage and hour laws.  Plaintiffs moved for certification of the proposed class, which included approximately 600 non-exempt hourly airline mechanics in California and approximately 21,000 hourly employees in California, excluding couriers, couriers/handlers, and service agents.  The proposed class contained 65 various job titles and 100 job classifications.  The Court analyzed plaintiffs’ claims under Rule 23(b)(3) requirements.  To support evidence of common proof of a meal break violation, plaintiffs provided evidence of an electronic timekeeping system called METEOR.  METEOR, according to plaintiffs, automatically inserted an unpaid 30-minute lunch break into the mechanics’ shift irrespective of whether a lunch break was taken.  The Court found that individualized fact finding would be required to determine whether each of the 21,000 class members was interrupted on their meal break.  Plaintiffs’ claim for off-the-clock work was based on defendant’s policy of paying employees based on computerized shift data that showed employees’ fixed start and end work times, as opposed to their actual punch-in and punch-out times on their paper time cards.  To establish off-the-clock work, plaintiffs provided statistical analysis comparing the computerized shift data and the paper time cards (“gap time”).  The Court disregarded the statistical analysis because (i) it included time records from employees who plaintiffs sought to exclude from the class, and (ii) it improperly assumed that all employees worked during the gap time.  Even if the data from non-class members was excluded, the Court found that an individualized factual inquiry would be required to determine whether each class member worked during the gap time.  Based on the lack of common proof, class treatment was not a superior means of adjudicating plaintiffs’ claims. 

Experts

Valladon v. City of Oakland, No. C 06-07478 SI, 2009 WL 3401263 (N.D. Cal. Oct. 20, 2009).  Plaintiffs, current and former police officers, moved, in part, for summary judgment on their claim that defendant violated the FLSA by calculating overtime and compensatory time off without including pay premiums (i.e., night shift differentials and education incentives) in the regular rate.  Plaintiffs’ expert created a computer program that identified over 8,000 occasions where defendant paid overtime without including pay premiums in the overtime rate, resulting in damages in excess of one million dollars.  In opposition to plaintiffs’ motion, defendant provided deposition testimony from several employees as well as declarations from two experts discrediting plaintiffs’ expert’s methodology.  The Court found that the deposition testimony was, in general, speculative and conclusory because the deponents, at most, had only a “basic understanding” of the payroll system and could not address whether pay premiums were included in the regular rate of pay.  The Court declined to credit defendant’s experts’ findings, which attacked plaintiffs’ expert’s methodology, because both experts were unable to specifically explain the inconsistencies they found and they failed to provide an improved alternative method of assessing the data.  The Court credited defendant’s senior human resources analyst’s testimony because she had first-hand knowledge of the payroll system, including how pay premiums were incorporated into the regular rate.  The analyst’s testimony, however, only created a genuine issue of material fact for the period in which she was employed with defendant.  As a result, the Court granted summary judgment in favor of plaintiffs for the time period before the analyst was hired because none of defendant’s other witnesses was able to adequately dispute plaintiffs’ expert’s findings.  

Henry v. Quicken Loans Inc., No. 2:04-cv-40346, 2009 WL 3199788 (E.D. Mich. Sept. 30, 2009).  Plaintiffs, former mortgage loan consultants and mortgage bankers for defendant, claimed they were entitled to overtime compensation because defendant improperly classified them under the FLSA administrative exemption.  Defendant’s expert submitted a report based on 122 statements from current employees that found plaintiffs’ job duties were the same or similar to individuals who are properly classified under the FLSA’s administrative exemption.  The Court limited the use of the expert report because it:  (i) constituted a legal conclusion on the ultimate issue of the case; (ii) did not sufficiently assist the trier of fact to understand the evidence or determine the ultimate fact at issue; and (iii) was based on evidence that could be reviewed and understood by the trier of fact, such as company documents describing plaintiffs’ duties, emails between plaintiffs and defendant, and DOL pronouncements.  The Court held that defendant’s expert could describe his observations but could not testify to any conclusions about plaintiffs’ primary duties without invading the province of the Court.  

Bibo v. Fed. Express, Inc., No. C 07-2505 TEH, 2009 WL 1068880 (N.D. Cal. Apr. 21, 2009).  Plaintiffs, current and former FedEx couriers, sought class certification for alleged violations of state labor laws, including the failure to pay meal and rest breaks.  In addressing the Rule 23(b)(3) requirements, defendant focused on the lack of a predominance of common issues.  In particular, defendant claimed that plaintiffs failed to offer a means of common proof to demonstrate meal break violations and that an individualized inquiry would be necessary.  In opposition, plaintiffs provided an uncontroverted declaration from a corporate economics expert who claimed she would be able to identify the necessary information — including the time and duration of meal breaks, and the amount of compensation received for such breaks — from defendant’s time-keeping system.  Defendant disputed the expert’s claims, but failed to show that the time-keeping system could not provide the necessary information.  The Court found that common proof could be found based on the expert’s declaration, while overlooking the expert’s failure to provide any examples on how she might be able to obtain the necessary information from the time-keeping system.  The Court ultimately found that plaintiffs satisfied the Rule 23(b) requirements and granted the motion for class certification. 

Perez v. Mountaire Farms, Inc., 610 F. Supp. 2d 499 (D. Md. 2009).  Plaintiffs, current and former employees of a poultry processing plant, sued defendant seeking compensation under the FLSA for the time required to don and doff personal protective equipment (“PPE”).  At a bench trial, the Court considered testimony from both plaintiffs’ and defendant’s experts regarding studies they conducted to determine the amount of time spent donning and doffing PPE on a normal work day.  The Court declined to credit defendant’s expert’s conclusions.  The Court credited plaintiffs’ expert because his study videotaped a random sampling of employees through a continuous work day each time they donned and doffed PPE.  Plaintiffs’ expert’s study:  (i) included the time in which employees loitered around the plant before their shifts began; (ii) included employees who moved quickly and slowly during the donning and doffing process; (iii) timed random employees under actual working conditions; and (iv) included 197 employees, which represented 14% of the employee payroll population.  The Court declined to credit defendant’s expert’s conclusions because the study took place in a “vacuum” (i.e., in a conference room with the PPE laid out on the table, and not during the work day in the normal setting).  This “academic” study did not take into account the realities of the employees’ work, which included waiting, walking in congested hallways, and obtaining various PPE items from the supply room.  Additionally, the Court discredited defendant’s expert’s study for failing to select random participants.  Defendant’s expert’s study excluded members of the putative class and used participants selected by defendant’s supervisors, without providing a clear basis for the selections.  

Valladon v. City of Oakland, No. C 06-07478 SI, 2009 WL 585804 (N.D. Cal. Mar. 05, 2009).  Plaintiffs, current and former employees of the Oakland Police Department, claimed that defendant failed to pay overtime in violation of the FLSA.  Plaintiffs moved to strike a report by defendant’s expert and to exclude the expert from testifying as a witness.  Defendant sought to have its expert testify regarding “all issues involving the FLSA and how the Act relates to all claims asserted . . . , any willfulness and good faith issues, and, in general, any issue raised by plaintiffs that relates to the FLSA . . . .”  Plaintiffs claimed that the expert’s report improperly gave her opinion as to a legal conclusion.  Plaintiffs asserted that the report “reads like a legal brief” by applying the facts to the law.  Upon review, the Court granted plaintiff’s motion to strike the expert report because resolving questions of law is the “distinct and exclusive province of the trial judge.”  The Court granted plaintiffs’ motion to exclude the expert from testifying as an expert on legal matters, but permitted testimony limited to the facts of the case.  
Salvas v. Wal-Mart Stores, Inc., 893 N.E.2d 1187 (Mass. 2008).  Plaintiffs, former hourly employees of Wal-Mart, alleged that defendant withheld compensation for time worked and denied compensation for meal and rest breaks in violation of state law.  Plaintiffs sought to represent approximately 67,500 current and former hourly employees in Wal-Mart’s 47 Massachusetts stores.  The Court reviewed a lower court’s decision that excluded the testimony of plaintiffs’ expert witness, who opined that Wal-Mart’s records, generally, were accurate and demonstrated uncompensated rest and meal breaks as well as incidents of time shaving (i.e., a practice of under-compensating employees by deleting time worked from employee payroll records).  The lower court, believing that Wal-Mart’s records were insufficient to support a claim that the class suffered non-de minimis harm, found plaintiffs’ expert to be unreliable.  Upon review, the Court found that the lower court erred in excluding plaintiffs’ expert because the records at issue were made in good faith in the regular course of business and were relied upon for purposes of compensating Wal-Mart’s employees.  Accordingly, the Court held that the testimony of plaintiffs’ expert admissible. 

Cases Denying Or Decertifying FLSA Collective Action And/Or Rule 23 Class Action Claims

O’Brien v. Ed Donnelly Enterprises, Inc., 575 F.3d 567 (6th Cir. 2009).  Plaintiffs, former hourly employees at McDonalds franchises, sued defendants under the FLSA and Ohio state law on behalf of themselves and other similarly situated employees.  Plaintiffs claimed that (i) defendants failed to compensate them for hours worked off-the-clock, and (ii) defendants altered the timekeeping system to reduce the number of hours worked by employees in violation of the FLSA and state laws.  Plaintiffs appealed the district court’s order decertifying the class.  The district court decertified the class because it found that:  (i) plaintiffs’ allegations would require an extensive individualized analysis to determine whether a FLSA violation had occurred; and (ii) the alleged violations were not based on a broadly applied, common scheme.  The district court further noted that three of the plaintiffs failed to allege that they suffered from either of the alleged violations.  Upon review, the Court of Appeals found that the district court improperly applied a more stringent Rule 23-modified analysis when it reasoned that plaintiffs were not similarly situated because individualized questions predominated.  The Court of Appeals noted that even though a collection of individualized analyses was required by the district court, the need for such analyses should not have justified decertification under the FLSA.  Instead, the district court should have determined only whether plaintiffs were similarly situated.  The Court of Appeals found that plaintiffs were similarly situated “because their claims were unified by common theories of defendants’ statutory violations . . . .”  The Court of Appeals, however, affirmed decertification of the class because the allegations of off-the-clock work and altering time-sheets were not alleged by every plaintiff.  

Babineau v. Federal Express Corporation, 576 F.3d 1183 (11th Cir. 2009).  Plaintiffs, a group of hourly employees of defendant, appealed a district court’s denial of plaintiff’s motion for class certification under Rule 23(b) on behalf of themselves and all similarly situated Florida hourly employees and the Court of Appeals affirmed the district court’s ruling.  Plaintiffs sought class certification on claims of breach of contract and quantum meruit based on defendant’s failure to pay employees for all hours worked.  Alternatively, plaintiffs alleged that the contract incorporated provisions of the FLSA barring off-the-clock work.  Defendant recorded the amount of time employees worked by requiring all employees to enter their scheduled start and end times as well as their break times into a hand-held computerized tracking device (a “tracker”).  Plaintiffs maintained that the trackers demonstrated that work occurred during breaks because they contained records of when employees took meal breaks and when they scanned packages.  Defendant claimed that the tracker records did not accurately reflect the times at which breaks occurred because employees frequently input their break times into the tracker at the end of the day.  The Court of Appeals reviewed the district court’s finding for an abuse of discretion.  The district court concluded that certification was improper under Rule 23(b) because individualized factual inquiries concerning the length of time employees worked without compensation would “swamp” any issues that were common to the class.  The Court of Appeals agreed with the district court’s reasoning that the punch clock records did not provide common proof of any uncompensated work because there was evidence showing that employees engaged in various activities unrelated to work.  Moreover, even if there was common proof, defendant could have asserted individualized defenses claiming that an employee breached the contract because he or she knew of defendant’s policy prohibiting off-the-clock work.  The Court of Appeals found that there was no way to determine how long an employee worked during a break because of the questionable accuracy of the tracker data.  The Court of Appeals affirmed the district court’s denial of class certification.  

Dilts v. Penske Logistics, LLC, No. 08-CV-318 JLS (BLM), 2009 WL 3425314 (S.D. Cal. Oct. 23, 2009).  Plaintiffs, three former employees who delivered and installed appliances and other goods for defendant, moved under Rule 23 to certify six separate classes each alleging, on behalf of “all of defendant’s California-based hourly paid employees,” violations of California state law.  Defendant argued that class certification should not be granted because the definitions of the classes were improper.  Specifically, defendant claimed that each class definition was framed to include only those employees who were actually harmed.  Defendant maintained that the class definitions must provide a basis to determine class membership through objective criteria, which was not possible based on plaintiffs’ class definitions.  Defendant also claimed that plaintiffs sought to represent all California employees, even though plaintiffs’ evidence only came from employees who worked on the Whirlpool account, which was only one of defendant’s 19 California accounts.  The Court agreed with defendant and found that plaintiffs’ papers and statements at oral argument conveyed their intent to encompass only defendant’s employees who worked on the Whirlpool account.  Plaintiffs’ stated intent, according to the Court, was not conveyed in the class definition, which sought to include all of defendant’s California hourly employees.  The Court also found that class membership was not readily determinable from plaintiffs’ class definitions.  For class certification, class definitions must identify “a distinct group of plaintiffs whose members can be identified with particularly.”  The Court held that members of the proposed class could not be identified through objective criteria.  As a result, the Court denied class certification without prejudice.  

In Re Tyson Foods, Inc., FLSA Litig., No. 4:07-MD-1854 (CDL), 2008 U.S. Dist. LEXIS 81626 (M.D. Ga. Oct. 15, 2008).  In 1999, eleven named plaintiffs moved for conditional certification of their FLSA claims, in which they alleged that defendant failed to compensate plaintiffs and putative plaintiffs for off-the-clock work.  Subsequent to plaintiffs filing the conditional certification motion but before the Court ruled on the motion, approximately 5,300 employees opted-in to the action as putative class members.  The Court, in 2007 — without any explanation for the delay — denied the motion for conditional certification, stating that a collective action was not appropriate because there were differences in the timekeeping and compensation practices in the various Tyson Foods plants.  Following the denial of collective action certification, the claims of putative plaintiff opt-ins were dismissed without prejudice, which resulted in many of those individuals filing their own FLSA actions.  These actions were still timely because the opt-in plaintiffs had their statute of limitations tolled while the motion for conditional certification was pending.  Because so many new actions were filed, the Judicial Panel on Multidistrict Litigation consolidated all of the pending FLSA actions by Tyson hourly chicken processing employees into this MDL proceeding.  Plaintiffs in the consolidated action, however, also moved the Court to allow equitable tolling for the other putative plaintiffs whose claims fell outside of the three-year statute of limitations, arguing that many putative plaintiffs did not file timely actions because notice of the action/alleged violations was significantly delayed (1999-2007).  The Court denied plaintiffs’ request for equitable tolling.

Cartner v. Hewitt Assocs., LLC, No. 6:09-cv-1293-Orl-31 DAB, 2009 WL 3245482 (M.D. Fla. Oct. 7, 2009).  Plaintiffs, four former customer service associates (“CSAs”) of defendant, sought conditional certification of a nationwide class and alleged claims for off-the-clock work, including defendant’s failure to compensate plaintiffs for preparatory work and interrupted meal breaks in violation of the FLSA.  The Court denied plaintiffs’ motion to conditionally certify a nationwide class consisting of thousands of CSAs.  The Court found that plaintiffs’ failure to file a single affidavit or declaration of consent to join stating that another individual is a similarly situated employee was fatal, by itself, to plaintiffs’ motion.  In denying plaintiffs’ motion, the Court also noted that plaintiffs needed to provide evidence showing not only that plaintiffs had the same job titles as other CSAs, but that their job requirements and pay provisions were similar to others in the class.  Additionally, plaintiffs’ evidence of defendant’s policies and practices was limited to defendant’s Orlando office.  There was no evidence concerning defendant’s pay provisions and job requirements in its other offices.  Finally, the Court also noted, without significant discussion, that plaintiffs’ claims for failure to compensate them for preparatory work and interrupted lunch breaks may require fact-specific inquiries, not appropriate for collective treatment.  As a result, the Court found there was inadequate evidence to conclude that the job requirements and pay provisions of defendant’s employees in offices across the country were similar to those in the Orlando office.

See West v. Verizon Commc’ns, Inc., No. 8:08-CV-1325-T-33MAP, 2009 WL 2957963 (M.D. Fla. Sept. 10, 2009), supra.   

England v. Advance Stores Co. Inc., No. 1:07-CV-174-R, 2009 WL 2849540 (W.D. Ky. Sept. 2, 2009).  Plaintiff, a former assistant manager, alleged that defendant violated Kentucky state laws by requiring him and other similarly situated employees to work without rest and lunch breaks and failing to compensate them for off-the-clock work.  Defendant moved for summary judgment asserting, in part, that (i) plaintiff’s individual claims were neither common to nor typical of the proposed class, and (ii) plaintiff, as a former assistant manager responsible for enforcing defendant’s policies, was an inadequate representative because he may be sued by the same members he sought to represent.  Plaintiff alleged that he closed the store three days per week.  On the days he closed the store, he understood that, pursuant to store procedures, he was required to perform approximately 10 minutes of closing-related tasks after he was clocked out of the system.  He alleged that he expressed his dissatisfaction to his manager about not receiving proper compensation, but did not notify anyone else, as required by defendant’s policies.  Defendant proffered evidence showing that defendant had explicit company-wide policies prohibiting off-the-clock work and requiring lunch breaks and rest breaks.  Defendant also proffered evidence that plaintiff was trained regarding company-wide policies, but did not comply with them.  Defendant also noted plaintiff’s allegations were based exclusively on his experience at one of defendant’s 85 stores, along with one day he worked at a second store.  The Court granted summary judgment denying class action status because plaintiff failed to establish under Rule 23(b)(3) that alleged common questions of law and fact predominate over individual questions so as to make the proposed class action a superior and more efficient means to resolve the parties’ dispute.  Nonetheless, the Court denied summary judgment as to plaintiff’s individual claims because a reasonable juror could conclude that state labor laws were violated.   

Brennan v. Qwest Comme’ns Int’l, Inc., No. 07-2024 ADM/JSM, 2009 WL 1586721 (D. Minn. June 04, 2009).  Plaintiffs, current and former network technicians who install, maintain, repair, and test defendant’s network, alleged that defendant’s productivity policy resulted in technicians not receiving compensation for work performed before and after their shifts and for interrupted meal and rest breaks in violation of the FLSA and Minnesota Fair Labor Standards Act.  Defendant measured the technicians’ productivity by using a calculation comparing the number of completed jobs versus the number of hours worked.  Defendant claimed that there was insufficient evidence to prove that it permitted technicians to work off-the-clock.  Moreover, defendant claimed it had no reason to know that technicians were under-reporting their own hours because the technicians were responsible for self-reporting their hours.  Defendant maintained that the productivity policy was legal and there was no evidence that the policy was too burdensome.  The Court found that defendant’s arguments missed the point:  the central question at issue in the decertification motion is whether the named plaintiffs and opt-in plaintiffs are similarly situated, not whether the FLSA was violated.  To determine whether plaintiffs and opt-in plaintiffs are similarly situated at the decertification stage, the Court considered:  (i) the extent and consequences of disparate factual and employment settings of the individual plaintiffs; (ii) the various defenses available to defendant, which appear to be individual to each plaintiff; and (iii) other fairness and procedural considerations.  The Court found that all three factors weighed in favor of finding the named plaintiffs similarly situated to the opt-in plaintiffs.  The Court noted the declarations of named and opt-in plaintiffs, which stated that they worked off-the-clock in order to comply with defendant’s productivity policy.  Evidence, if believed, also showed that defendant knew or should have known about off-the-clock work because supervisors were informed about the difficulty in meeting the productivity policy and, according to two declarations, supervisors denied requests for overtime.  Accordingly, the motion to decertify the class was denied. 

Ellerd v. County of Los Angeles, No. CV 08-4289 CAS (FFMx), 2009 WL 982077 (C.D. Cal. Apr. 9, 2009).  Plaintiffs, who were employed by defendant as a social worker and a social worker supervisor, alleged that they and other similarly situated employees did not receive overtime compensation in violation of the FLSA.  Plaintiffs asserted that their supervisors instructed them not to report overtime hours on their regular time sheets unless (i) they worked four hours or less on a case that was over 30 days old and (ii) they received prior approval.  As a result of this policy and practice, plaintiffs claimed they and other similarly situated employees were not compensated for working approximately eight to ten overtime hours per week.  Upon a motion for conditional class certification, defendant contended, and the Court agreed, that in order to demonstrate that the social workers are entitled to overtime compensation for hours worked off-the-clock, plaintiffs must demonstrate that the supervisors violated the law and defendant’s policies, exposing them to discipline and possible termination.  The Court found this was an inherent conflict and concluded counsel would be unable to adequately represent both the social workers and the supervisors.  Thus, the Court denied conditional class certification. 

Brechler v. Qwest Commc’ns Int’l, Inc., No. CV. 06-00940-PHX-ROS, 2009 WL 692329 (D. Ariz. Mar. 17, 2009).  Plaintiffs, who were sales consultants at defendant’s call centers, filed an action alleging failure to pay overtime in violation of the FLSA.  The collective action was conditionally certified and, following discovery, defendant filed for decertification of the class.  The Court granted defendant’s motion and decertified the class, holding that plaintiffs and putative class members were not similarly situated because material differences existed.  Specifically, the Court found that the system for calculating hours and overtime did not equally affect the named plaintiffs and putative class members because some putative class members were disciplined for working extra hours, and some were not; some were told to stop working overtime by managers, and other were not; the amount of overtime varied among plaintiffs; and some managers reported seeing plaintiffs working overtime, and some did not.

Forrand v. Fed. Express. Corp., No. CV. 08-1360 DSF (PJW), 2009 WL 648966 (C.D. Cal. Feb. 18, 2009), supra.
Castro v. Spice Place, Inc., No. 07 Civ. 4657, 2009 WL 229952 (S.D.N.Y. Jan. 30, 2009).  Plaintiffs, a group of restaurant delivery workers at six separate restaurants, moved for conditional certification of their FLSA claims, in which they alleged that defendants failed to pay them the minimum wage and overtime.  The Court noted that for conditional certification under the FLSA, plaintiffs must make “a modest showing” that proposed class members are “similarly situated.”  In support of their motion for conditional certification, plaintiffs submitted three pay stubs issued to a single employee, which showed three different social security numbers, as well as affidavits from putative class members, which stated that they worked more than 40 hours in a week, they were not paid overtime, and defendants required them to work under different social security numbers in order to avoid overtime payments.  The Court denied plaintiffs’ motion because plaintiffs had failed to put forth evidence establishing that defendants maintained a policy in violation of the FLSA.  Specifically, the Court noted that plaintiffs failed to show that the six restaurants operated as a single entity, and failed to submit evidence that all the restaurants had the same policy and practice.     

Colozzi v. St. Joseph’s Hosp. Health Ctr., 595 F. Supp. 2d 200 (N.D.N.Y. 2009).  Plaintiffs moved for conditional certification on their claim that defendant had a computer time tracking system that automatically deducted meal breaks from time worked despite the fact that plaintiffs often worked through their meal breaks.  Although plaintiffs’ burden for conditional certification is “lax,” the Court denied plaintiffs’ motion.  The Court noted that plaintiffs sought to represent all of defendant’s hourly workers and that “hundreds of job positions” were at issue, each with different duties and responsibilities.  The Court also expressed concern that the proposed class would “give rise to the potential for overreaching and would result in loss of efficiencies envisioned by the drafters of the FLSA.”  In other words, it seems that the Court was concerned that, if the proposed class was certified, many individuals would be allowed to participate even though they never worked through their meal breaks and thus were not harmed by defendant’s practice of automatically deducting meal breaks from time worked.  Because of these concerns, the Court found that the proposed class was not “similarly situated.”

Thompson v. Speedway SuperAmerica LLC, No. 08-CV-1107(PJS/RLE), 2009 WL 130069 (D. Minn. Jan. 20, 2009).  Plaintiffs, former employees at defendant’s convenience stores, claimed that defendant failed to pay them for all of the hours they worked, including answering work-related phone calls at home and performing gas-price surveys in violation of the FLSA and Minnesota state law.  Defendants maintained formal policies providing for compensation for answering work-related phone calls at home and performing gas-price surveys.  The Court found that plaintiffs’ evidence, consisting of a few employees who claimed they were not compensated for off-the-clock work, was insufficient because it did not show that the reason why employees were not compensated for these tasks was because of a corporate decision to ignore defendant’s published policies, as opposed to human error or a rogue store manager.  The Court applied a common sense approach and found that there was likely no corporate decision to ignore published policies because such a decision would result in a significant number of complaints of FLSA and state law violations out of the 8,000 employees defendant employs.  Here, there were only a few complaints claiming off-the-clock violations.  Accordingly, the Court denied conditional class certification. 

Cases Certifying FLSA Collective Action And/Or Rule 23 Class Action Claims 

Fisher v. Mich. Bell Tel. Co., No. 09-10802, 2009 WL 3427048 (E.D. Mich. Oct. 22, 2009).  Plaintiffs, two former call center employees of defendant, moved the Court for conditional class certification alleging defendant failed to pay them and other similarly situated employees compensation for overtime and off-the-clock work, including unpaid interrupted meal breaks in violation of the FLSA.  Specifically, plaintiffs claimed that they were not compensated for interruptions during their meal breaks resulting from work-related matters.  In addition, plaintiffs claimed they were required to arrive up to 15 minutes in advance of work to start their computers and open necessary programs.  Plaintiffs also maintained that defendant’s “rounding” policy violated the FLSA.  Plaintiffs submitted declarations of 67 opt-ins and provided deposition testimony of eight opt-ins supporting their claim that call center employees are all victims of a common policy that violates the FLSA.  The Court dismissed defendant’s attempt to refute plaintiffs’ evidence, stating that it was unwilling to resolve factual disputes at the first stage of conditional certification.  The Court found that plaintiffs were similarly situated to potential plaintiffs, in part, because there was a common policy requiring employees to be ready and available prior to the beginning of their shift and defendant’s policy expectations concerning employee performance required off-the-clock work.  The Court disregarded defendant’s contentions that plaintiffs’ experiences did not reflect all facilities and business units, and plaintiffs had different job duties and were supervised by different managers.  In response, the Court found that plaintiffs need only be similar to the putative class members, not identical to them.  The Court also noted that plaintiffs provided evidence of a company-wide practice, which was sufficient to extend conditional certification to all call centers, even those locations where there was no specific evidence of the existence of a common policy in violation of the FLSA.  

Stickle v. SCI W. Mkt. Support Ctr., L.P., No. 08-083-PHX-MHM, 2009 WL 3241790 (D. Ariz. Sept. 30, 2009).  The Court granted conditional certification of a collective action seeking compensation for employees who allegedly were subjected to defendant’s policies that violated the FLSA.  The Court found all eight of plaintiff’s declarants attested to the same set of policies in eight different states.  The Court also noted that over 250 individuals, representing dozens of states throughout the country, opted into the proposed class.  Based on eight declarants and the significant opt-ins, the Court determined that the class should be conditionally certified for all 39 states where defendants conducted business.  The Court, however, conditionally certified only the positions that were represented by the eight declarants, thereby declining to extend the conditional certification to all of defendant’s 11,000 hourly employees.    

Pereira v. Foot Locker, Inc., No. 07-CV-2157, 2009 WL 2951028 (E.D. Pa. Sept. 11, 2009).  Plaintiff, a former non-exempt retail employee who worked at numerous stores under four managers, claimed that he was routinely required to work off-the-clock and his managers shaved his time by reducing the number of hours he worked in violation of the FLSA and Pennsylvania state law.  Specifically, plaintiff alleged that time spent opening and closing the stores, as well as time spent performing maintenance work, was not compensated.  Plaintiff simultaneously moved for conditional certification under the FLSA and class action certification for state law claims pursuant to Rule 23.  Under the FLSA, plaintiff urged the Court to perform combined stage one and stage two certification analyses because there was a significant amount of discovery conducted prior to the motion for conditional certification.  Despite the wealth of information obtained through discovery, the Court restricted its analysis to the first stage conditional certification inquiry because it did not have a “full factual record.”  The Court noted that policies specifically prohibiting off-the-clock work would not prevent conditional certification.  Defendant’s substantial rebuttal evidence was largely disregarded because the rebuttals would be properly analyzed at the second stage of the certification process in the form of a decertification motion or a motion for summary judgment.  Although the Court granted conditional certification of the FLSA claims, it dismissed the motion to certify the state law claims without prejudice.  The Court found that FLSA collective actions are inherently incompatible with Rule 23 state-law class actions because the Rule 23 opt-out requirement would “nullify Congress’s intent” in crafting the FLSA’s opt-in requirement.  The Court noted plaintiff’s right to re-file the state-law class action to the extent state law claims do not overlap with the FLSA claims. 

Andrade v. Aerotek, Inc., No. CCB-08-2668, 2009 WL 2757099 (D. Md. Aug. 26, 2009).  Plaintiffs, former employees of defendant, claimed that defendant violated the FLSA and moved to conditionally certify two classes.  The first class sought unpaid overtime wages arising from defendant’s misclassification of recruiters and account recruiting managers (“ARMs”).  The second class alleged that defendant refused to pay recruiter trainees (“Trainees”) overtime for hours they worked off-the-clock.  With respect to the first class, the Court determined that recruiters and ARMs were not similarly situated because recruiters’ responsibilities varied greatly depending on the division and office location.  The Court also found that the recruiters were dissimilar to ARMS; therefore, the Court declined to conditionally certify the first class.  To support the certification of the second class, plaintiffs provided evidence that all Trainees participated in a 90-day training period.  Plaintiffs alleged that defendant maintained a policy encouraging overtime work while forbidding the reporting of overtime hours.  In contrast, defendant provided evidence that the only policy for Trainees was that they were not permitted to work more than 45 hours per week, unless they received prior approval.  The Court noted, however, that the only testimony regarding defendant’s alleged policy requiring off-the-clock work was offered by plaintiffs who were employed in two divisions of defendant’s North Carolina office.  These plaintiffs were supervised by the same manager.  Based on this evidence, the Court found that there was a common policy, known only to one manager, of discouraging reporting of overtime while requiring overtime work.  Accordingly, the Court limited conditional certification to only those Trainees of two divisions who were employed by the declarants’ manager.  The Court granted conditional certification to those Trainees in defendant’s Charlotte office as well as Trainees in defendant’s Huntersville office even though no evidence of an unlawful policy was submitted on behalf of a Trainee in the Huntersville office.  The Court included Trainees from the Huntersville office because the manager who allegedly instituted the policy managed Trainees in both offices.  

Zivali v. At&T Mobility LLC, No. 08 CIV. 10310 JSR, 2009 WL 2573763 (S.D.N.Y. Aug. 21, 2009), supra.
Bishop v. AT & T Corp., 256 F.R.D. 503 (W.D. Pa. 2009).  Plaintiffs, customer services representatives (“CSRs”), moved to conditionally certify collective action for off-the-clock work, including logging into and off of their computers, receiving calls after their shifts were completed, and working during meal and rest breaks.  The Court found that defendant could reasonably be inferred with knowing plaintiffs were working off-the-clock.  Although no unlawful policy requiring off-the-clock work was established, the Court found credible declarations from four CSRs claiming that defendant’s expectation of readiness at the start of the employees’ shifts required off-the-clock work.  Defendant argued that the named plaintiffs were not similarly situated to the putative class members because they worked in different geographic locations and for different divisions with distinct operational procedures.  The Court, however, dismissed this argument because defendant was unable to point to any distinction among the facilities that was critical to the common complaint of requiring employees to perform off-the-clock work.  The Court found that the CSRs were similarly situated.  As a result, the Court conditionally certified the class to only four call centers, where declarants had first-hand knowledge of FLSA violations. 

Gilbert v. Citigroup, Inc., No. 08-0385 SC, 2009 WL 424320 (N.D. Cal. Feb. 18, 2009).  Plaintiff, a former Business Banking Officer (“BBO”) of defendant, moved for conditional certification alleging that defendant violated the FLSA by failing to pay plaintiff and other BBOs overtime and compensation for hours worked off-the-clock.  Plaintiff alleged the failure to pay overtime occurred when defendant misclassified BBOs as exempt employees under the FLSA.  Plaintiff and four other current and former BBOs, who worked at seven of defendant’s California branches, submitted sworn declarations stating they all shared the same or similar job responsibilities.  Plaintiff provided a document indicating that defendant compensated BBOs the same way throughout North America.  Defendant provided evidence stating that all salaried BBOs — throughout the country — were transferred to new hourly positions in 2007.  The Court, based on this evidence, found that the BBOs were subjected to a single decision, policy, or plan and certified the class.  Defendant argued that the class should be geographically limited to employees who worked in the offices where named plaintiffs were employed, or in California at the outside extreme.  The Court disagreed and found that a nationwide class encompassing approximately 878 individuals in 10 states was appropriate based on the:  (i) five declarations stating employees shared similar job responsibilities; (ii) a document showing a common nationwide compensation plan; and (iii) undisputed evidence showing all BBOs were transferred to new hourly positions in 2007.  The Court disregarded defendant’s claims that off-the-clock allegations are not a proper basis for conditional certification because they required individualized inquiries from supervisors and employees.  The Court found that arguments regarding individualized inquiries are properly brought in the second stage of the certification procedure through a motion to decertify the class once discovery is complete.  

Garcia v. Tyson Foods, Inc., 255 F.R.D. 678 (D. Kan. 2009).  Plaintiffs, former and current employees of defendant’s beef processing facilities in Kansas, alleged violations of the overtime provisions of the FLSA and violations of Kansas state law.  On behalf of themselves and other similarly situated employees, plaintiffs moved simultaneously for conditional certification under the FLSA and class certification under Rule 23.  The Court permitted plaintiffs to move for both conditional and class certification because plaintiffs defined the classes to ensure that plaintiffs’ state law claims did not overlap with their FLSA claims.  Plaintiffs claimed that defendant failed to compensate them for donning and doffing required protective clothing and gear, walking to and from work locations, waiting for the production line to operate, and performing production work during unpaid meal periods.  Defendant urged the Court to analyze the FLSA claims under the second stage analysis because it contended that significant discovery had occurred.  The Court refused a second stage analysis because it concluded that discovery was not completed.  Under the first stage analysis, the Court found conditional certification proper because plaintiffs provided substantial allegations that the putative class members were denied compensation for time spent performing work activities.  Under the Rule 23 analysis, the Court similarly concluded that the Rule 23(a) prerequisites of numerosity, commonality, typicality, and adequate representation were satisfied.  

Jost v. Commonwealth Land Title Ins. Co., No. 4:08CV734 CDP, 2009 WL 211943 (E.D. Mo. Jan. 27, 2009).  Plaintiffs, former escrow officers of defendant, alleged that defendant actively encouraged unpaid, unreported overtime in violation of the FLSA.  Defendant attempted to rebut the allegations by showing that it maintained a policy requiring employees to accurately report all hours worked and barring off-the-clock work.  Upon review, the Court granted conditional class certification because plaintiffs provided sufficient evidence showing that managers in five different states required employees under their supervision to work overtime without compensation in contravention of defendant’s policies.  The Court refused to extend conditional class certification nation-wide because plaintiffs did not provide evidence that managers in other locations similarly disregarded defendant’s policies prohibiting off-the-clock work.  

Fengler v. Crouse Health Foundation, Inc., 595 F. Supp. 2d 189 (N.D.N.Y. 2009), supra.  

Howard v. Securitas Security Services, USA Inc., No. 08 C 2746, 2009 WL 140126 (N.D. Ill. Jan. 20, 2009).  Plaintiffs, comprised of four former canine security guards and one non-canine security guard of defendant, moved for conditional certification under the FLSA alleging that defendant required them to train without compensation, to work before and after their shifts without overtime pay, and to maintain their uniforms without compensation for the time spent.  The Court disagreed with plaintiffs’ contention that Courts should not engage in a preliminary inquiry during the first stage of a FLSA action.  The Court noted that it was not required to accept plaintiffs’ allegations as true and it is required to evaluate the record, including defendant’s evidence, to determinate whether plaintiffs are similarly situated to other putative class members.  Nevertheless, the Court granted conditional certification to all of defendant’s 10,375 guards employed in the state of Illinois.     

Barnwell v. Corr. Corp. of Am., No. 08-2151-JWL, 2008 U.S. Dist. LEXIS 104230 (D. Kan. Dec. 9, 2008).  Plaintiffs, current and former corrections officers and other non-exempt employees of defendant, moved for conditional certification of their FLSA claims alleging they were not compensated for off-the-clock pre-shift and post-shift work.  Corrections officers alleged that their pre-shift work activities included roll call, briefings on job assignments and obtaining any necessary paperwork, weapons or equipment.  Corrections officers further claimed that they were required to be present at work for these pre-shift activities anywhere from seven to 30 minutes prior to the start of their shifts.  Plaintiffs were permitted to clock-in, and sometimes required to clock-in, seven minutes prior to work, but defendant’s timekeeping system rounded start- and stop-times to the nearest quarter hour.  As a result, employees who signed in seven minutes prior to the shift would not be compensated for this time.  Corrections officers also claimed that post-shift work activities included briefing incoming corrections officers, walking through the facility as an officer on duty, completing incident reports, and attending mandatory meetings before or after their shifts, or even when they were not scheduled to work.  Applying the two-stage FLSA certification analysis, the Court granted conditional certification because plaintiffs provided over 200 declarations by putative class members stating they were each subject to defendant’s unlawful common policy or practice requiring them to work before and after their scheduled hours without being compensated.  Defendant argued that the case was not appropriate for conditional certification because plaintiffs performed different duties off-the-clock and alleged different versions of the off-the-clock policy.  The Court found defendant’s arguments unavailing because the nature of the specific tasks engaged in during pre- and post-shift work was irrelevant.  For conditional certification, the Court was only concerned with the evidence showing the existence of a common policy that required pre- and post-shift work.  

PRELIMINARY & POSTLIMINARY WORK AND RELATED ISSUES

Compensable Work and the Continuous Workday.  The FLSA requires that employees be compensated for all hours worked.  However, the FLSA does not define the term “work.”  Rather, over the years, the courts have wrestled with the definition and developed guideposts for determining what is work in a variety of different contexts.  Although there are some work-related activities for which relatively bright line rules have been developed, there remain a number of such activities for which the law remains murky.

Work 

Early U.S. Supreme Court cases defined the term “work” very broadly as “physical or mental exertion (whether burdensome or not) controlled or required by the employer and pursued necessarily and primarily for the benefit of the employer and his business.”  Tennessee Coal, Iron & R. Co., Muscoda Local No.123, 321 U.S. 590, 598 (1944).  In the same year, the Supreme Court held that exertion is not necessary for an activity to count as work and that “an employer, if he chooses, may hire a man to do nothing, or to do nothing but wait for something to happen.”  Armour & Co. v. Wantock, 323 U.S. 126, 133 (1944).

In addition, the Supreme Court gave an expansive definition to the “workweek” to include all time during which an employee is required to be on the employer’s premises, on duty or at a prescribed workplace, including time spent walking from factory gates to time clocks.  Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680, 690-91 (1946).

In response to the Supreme Court cases and subsequent litigation Congress passed the Portal-to Portal Act of 1947 to carve out certain activities that had been treated as compensable time: traveling to and from the actual place of work, including walking on the employer’s premises to and from the actual place of performance of the employee’s principal work activity; and activities that are preliminary or postliminary to that principal activity.  29 U.S.C. § 251 et seq.

The Supreme Court has since further honed the definition of compensable work by holding that activities that are “integral and indispensible” to the employee’s principal activities are compensable even if they occur pre or post the regular work shift.  See Steiner v. Mitchell, 350 U.S. 247 (1956) (time changing into and out of work clothes and showering was compensable where workers in a battery plant handled dangerous and caustic chemicals and are compelled by health and hygiene reasons to shower and change in facilities required by state law; IBP Inc., v. Alvarez, 546 U.S. 21 (2005) (activities that are integral and indispensible to principal activities are themselves principal activities that start the workday).

Continuous workday 

Under the “continuous workday” rule, the workday is defined as “the period between the commencement and completion on the same workday of an employee’s principal activity or activities.”  29 C.F.R. §790.6(b).  

The critical inquiry is “when and where the workday starts, for once it begins, the continuous workday rule applies and the Portal-to-Portal Act’s exceptions for travel and preliminary activities are inapplicable.”  Gortat v. Capala Brothers, Inc., 257 F.R.D. 353, 361 (E.D.N.Y. 2009).

Work at Home Preliminary to Workday

Employees must be paid for all work performed on behalf of their employers, regardless of the location where the activities take place.  29 C.F.R. § 785.12.

Work performed at home prior to leaving for work, if a principal activity or integral and indispensible to principal activities not only must be compensated but also can trigger the start of the continuous workday.  29 C.F.R. § 790.6(b).

Rutti v. Lojack Corp. Inc., 578 F.3d 1084 (9th Cir. 2009).  Automotive technicians sought compensation for time spent receiving assignments, mapping routes, prioritizing jobs and completing paperwork before heading out from home to client locations.  The Court held that none of these activities was integral and indispensible to the employee’s work.  Some of the preliminary work was related to the employees’ commute and not their principal activities of installing and repairing vehicle recovery devices.  The Court concluded that other of the preliminary activities were de minimus and, therefore, not compensable.

Kuebel v. Black & Decker (U.S.) Inc., No. 08-CV-6020, 2009 WL 1401694 (W.D.N.Y. May 18, 2009).  Court found that sales representatives’ work-related activities at home, which included responding to emails at home, synchronizing his PDA, and reviewing sales reports were not integral and indispensible to his principal activities of ensuring that Home Depot store displays were properly stocked, priced and displayed.

Commuting Time.  Ordinarily, commuting time is not considered to be compensable time.  However, there can be situations in which travel time to or from work may be considered compensable, such as when the employee has begun the workday at home or is performing required job duties while commuting.

The Portal-to-Portal Act, 29 U.S.C. § 254(a) provides that time spent commuting between the employee’s home and place of work typically is non-compensable.

Under 29 C.F.R.§ 785.35, “[a]n employee  who travels from home before his regular workday is engaged in ordinary home to work travel which is a normal incident of employment.  This is true whether he works at a fixed location or at different job sites.  Normal travel time from home to work is not worktime.” 

Commuting time is compensable where employees must first report to a meeting place to receive instructions, perform other work, pick up and carry tools, before proceeding to the workplace.  29 C.F.R.§ 785.38.

The Employee Commuting Flexibility Act of 1996 (ECFA), which amended the Portal-to-Portal Act, makes clear that use of an employer’s vehicle for travel by an employee, and activities incidental to the use of the vehicle, would not be compensable work time if (a) the use of the vehicle for travel is within the normal commuting area for the employer’s business and (b) use of the vehicle is subject to an agreement between the employer and the employee or the employee’s agent.

Rutti v. Lojack Corp. Inc., 578 F.3d 1084 (9th Cir. 2009).  Employees who were required to use company-owned vehicles to travel to client sites, required to keep their cell phones on while driving vehicles, and prohibited from carrying passengers or using the vehicles for company business were not entitled to pay for commuting time.  The Court found that the employer had an agreement as required by the ECFA and further found that the employees did not perform “additional legally cognizable work” while commuting.  The Court also held that because alleged preliminary and postliminary activities were not compensable, the employees could not recover pay for their commute time under a continuous workday theory (see discussion of Rutti in section II. B. above).

Wren v. RGIS Inventory Specialists, No. C-06-05778 JCS, 2009 WL 2612307 (N.D. Cal. Aug. 24, 2009). Travel time by employees transported from meeting site to inventory sites on company owned vehicles or in designated carpools is not compensable where use of the company-provided transportation was voluntary.  

Gortat v. Capala Brothers, Inc., 257 F.R.D. 353 (E.D.N.Y. 2009).  Court denied summary judgment to the employer where there was a key fact in dispute regarding whether laborers were required to report to a shop to load supplies into vans and receive work instructions before proceeding to work sites or whether laborers could proceed from their homes directly to worksites.  

Kuebel v. Black & Decker (U.S.), No. 08-CV-6020, 2009 WL 1401694 (W.D.N.Y. May 18, 2009).  Citing a 1999 DOL Opinion Letter, the Court ruled that home-based employees, who travelled to various stores each day ranging in distance from 20-25 minutes to three hours from their homes, were not entitled to addition compensation for travel time where the employer paid the employees for hours to the work cite in excess of 60 minutes.  The Opinion Letter, in which the DOL opined on how to treat commute time for home-based employees who work out in the field, the DOL concluded that an employer’s policy that paid home-based employees for all but one hour of travel time was acceptable under 29 C.F.R.§ 785.35.  See 1999 DOLWH LEXIS 9.

Donning & Doffing.  Questions of whether donning and doffing clothes, uniforms, and protective equipment or other gear is compensable time remain a hot topic in the courts.  Whether such time is compensable can depend on the nature of the items being donned and doffed, whether the clothes or other items are necessary or required, where the activity takes place, and whether there is a collective bargaining agreement that addresses the activity.

Clothes and Personal Protective Gear

Time spent changing clothes is compensable if the activity “is indispensible to the performance of the employer’s work or is required by the law or by the rules of the employer.”  29 C.F.R. § 785.26.

Even if changing clothes or putting on a uniform is required by the law or rules of the employer, changing activities that occur at the employee’s home are not considered work and therefore the time is not compensable.  U.S. Dep’t of Labor Field Operations Handbook § 31b13.

If employees have the option to change into required clothes or gear at home, but choose to change at the worksite, the time is not compensable since the employee could have performed the activity at home before reporting to work.  DOL Wage and Hour Advisory Memorandum No. 2006-2 (May 31, 2006).

Most courts recognize a distinction between general and specialized clothing and equipment.  Courts distinguish between the two categories and generally find that time donning and doffing generic protective gear such as helmets, safety goggles, gloves, ear plugs and steel-toed boots is not compensable while time spent donning and doffing specialized items such as  protective gear used by workers using knives, and items used  to protect workers from lethal chemicals is compensable.  See, e.g, IBP, Inc. v. Alvarez, 546 U.S. 21 (2005); Steiner v. Mitchell, 350 U.S. 247 (1956); Gorman v. Con. Ed. Corp., 488 F.3d 586 (2d Cir. 2007).

The DOL issued an Opinion Letter applicable to the meat-packing industry in which it opined that “changing clothes” (for the purpose of the section 203(o) exclusion – see discussion below) included all clothes and protective equipment work by workers (including mesh aprons, sleeves and heavy gloves, plastic guards and other heavy safety equipment).  The DOL made no distinction between generic and specialized safely equipment.  DOL Opinion Letter FLSA 2007-10 (May 14, 2007).

Von Friewalde v. Boeing Aerospace Operations, Inc., No. 08-50316, 2009 WL 2391400 (5th Cir. Aug. 4, 2009).  Employees sought compensation for time spent donning and doffing generic safety gear, including hearing and eye protection, and picking up tools.  The Fifth Circuit upheld the district court’s holdings that time spent on these activities were non-compensable because the time spent was de minimus.  The Court also held that, in any event, the activities of donning and doffing generic safety protection gear were non-compensable preliminary tasks under the Portal-to-Portal Act.

Vallodon v. City of Oakland, No. C06-07478 SI, 2009 WL 3401263 (N.D. Cal. Oct. 20, 2009).  Police officers brought a collective action seeking compensation for time spent donning and doffing uniforms and gear.  For non-motorcycle officers, the uniform consisted of a jacket, hat, pants, belt, shirt socks, shoes, and nameplate and badge.  Motorcycle officers had the same type of uniform and in addition had to wear a utility cap, leather jacket, breeches, scarf, turtleneck sweater and motorcycle boots.  All officers had required gear consisting of a gun and holster, handcuffs, extra ammunition, aerosol spray can and holder, whistle, key ring, flashlight, radio and protective vest.  The Court considered the protective vest, technically gear, to be part of the uniform since the vest had to be worn between a police officer’s undershirt and shirt.  The employer claimed that it allowed police officers to don and doff all uniforms and gear at home.  The plaintiffs claimed that, while this was the employer’s official policy, they do not have a real option to don and doff at home, particularly with respect to the gear. The Court denied summary judgment for the employer, finding that there was a material fact in dispute on this point.  

Farris v. County of Riverside, No. CV05-6166 AG (CTx), 2009 WL 3398365 (C.D. Cal. Oct. 20, 2009).  Police officers sued for compensation for time spent donning and doffing uniforms and safety equipment, including body armor and belts filled with law enforcement gear, at shift change.  The Court granted summary judgment to the employer upon finding that while the time might otherwise be compensable, because the plaintiffs spent less than 10 minutes a day engaging in the activities, the time is not compensable because it is de minimus.

Wren v. RGIS Inventory Specialists, No. C-06-05778 JCS, 2009 WL 2612307 (N.D. Cal. Aug. 24, 2009).  The employees of a company that conducted inventory services filed a collective action to (among other claims) seek compensation for time spent donning and doffing gear used to conduct inventories.  The gear included audit machines, scanners and related equipment.  The Court determined that the equipment was necessary in order for the workers to perform inventories and that it would be impossible for the workers to perform their duties without this equipment.  Accordingly, the Court held that the donning of this company required equipment was integral and indispensible to the employees’ principal activities and, therefore, was compensable.

Section 203(o) exclusion.  

29 U.S.C. §203(o) excludes from compensable time all time spent by employees changing clothes when such time is excluded under “the express terms of or by custom and practice under a bona fide collective bargaining agreement ….”

Vallodon v. City of Oakland, No. C06-07478 SI, 2009 WL 3401263 (N.D. Cal. Oct. 20, 2009).  Police officers brought a collective action seeking compensation for time spent donning and doffing uniforms and gear.  The employer claimed that it allowed police officers to don and doff all uniforms and gear at home.  The plaintiffs claimed that, while this was the employer’s official policy, they do not have a real option to don and doff at home, particularly with respect to the gear. The Court denied summary judgment for the employer, finding that there was a material fact in dispute on this point.  The Court also denied the employer’s summary judgment motion based on section 203(o) because the employer had failed to plead a section 203(o) exclusion as an affirmative defense.  The Court did note, however, that it would consider a police uniform as clothes under section 203(o) but that the police officer’s gear would fall outside the exclusion.  The Court also noted that the employer failed to prove that the parties to the collective bargaining agreement ever discussed the issue of compensation prior to initiation of the lawsuit and was unable to establish that a lack of discussion established acceptance of non-compensation for time spent donning and doffing by custom and practice under the collective bargaining agreement.

Andrako v. United States Steel, 632 F. Supp. 2d 398 (W.D. Pa. 2009).  Employees in a coke manufacturing plant were required to don and doff protective clothing including flame –retardant jackets and pants, metatarsal boots, hard hats, safety glasses, ear plugs and hoods.  None of required items could be worn outside of the employer’s facility.  The parties agreed that (1) the employer never compensated the employees for time spent donning and doffing the clothing and gear, and (2) absent application of section 203(o), the time would otherwise be compensable.  In analyzing the requirements of section 203(o), the Court found that the employer established by the terms of its collective bargaining agreement, and/or custom and practice, that it has excluded donning and doffing time from work time.  On the issue of whether all of the items the employees were required to wear were clothes within the meaning of section 203(o), the Court noted that courts were split on this issue but found that the items were clothes.  In reaching this conclusion, the Court relied on the plain dictionary meaning of clothes as “covering for the human body or garments in general; all the garments and accessories worn by a person at any one time.”  The Court rejected the employees’ argument that there should be a distinction between protective and non-protective clothing under section 203(o).

Sandifer v. United States Steel Corp, No. 2:07-CV-443 RM, 2009 WL 3430222 (N.D. Ind. Oct. 15, 2009).  The Court ruled against the employees with respect to their claims for compensation for time spent donning and doffing personnel protective clothing and equipment because the time was, by a section 203(o) agreement between the employer and the union, not compensable.  The Court did determine, however, that donning and doffing the clothing and equipment could be considered an integral and indispensible part of the worker’s principal activities, although not compensable under section 203(o).  Based on this determination, the Court denied summary judgment on the issue of whether time spent walking after the donning and doffing activities could be compensable time under the continuous workday rule.

Walking Time

The Portal-to-Portal Act excludes from compensable time walking time to the place of principal activity.  29 U.S.C. § 251 et seq.

However, under the continuous workday rule, “any walking time that occurs after the beginning of the employee’s first principal activity and before the end of the employee’s last principal activity … is covered by the FLSA.”  IBP Inc., v. Alvarez, 546 U.S. 21, 37 (2005).

Von Friewalde v. Boeing Aerospace Operations, Inc., No. 08-50316, 2009 WL 2391400 (5th Cir. Aug. 4, 2009).  Employees sought compensation for walking time (as well as time spent donning and doffing gear, and picking up tools) between their lockers and their work stations.  Because the Court found that none of the pre-shift activities were compensable, the walking time to work stations also was not compensable.

Sandifer v. United States Steel Corp, No. 2:07-CV-443 RM, 2009 WL 3430222 (N.D. Ind. Oct. 15, 2009).  Court ruled that thousands of current and former employees could proceed with collective action for overtime based on time spent walking to and from their workstations.  The Court ruled against the employees with respect to their claims for compensation for time spent donning and doffing personnel protective clothing and equipment because the time was, by a section 203(o) agreement between the employer and the union, not compensable.  However, the Court concluded that even though the time was not compensable under section 203(o), it was still integral and indispensible to the employees’ principal activities.  Therefore, the Court concluded, under the continuous workday rule, the walking time is compensable.

Waiting Time

Under the continuous workday rule, waiting time that occurs after employees commence a principal activity is compensable under the FLSA.  IBP Inc., v. Alvarez, 546 U.S. 21 (2005).

Sleiman v. DHL Express, No. 09-0414, 2009 WL 1152187 (E.D. Pa. Apr. 27, 2009).  Plaintiffs sought compensation for time spent waiting and going through security at the employer’s mail-sorting facility.  The Court held that the screening was not “integral and indispensible” to the employees’ principal activities.  Based on the finding that time spent going through security was not compensable, the Court held that the waiting time was not compensable because it did not occur after commencement of a principal activity.

Wren v. RGIS Inventory Specialists, No. 06-05578 JCS, 2009 WL 2612307 (N.D. Cal. Aug. 24, 2009).  Once the Court determined that receiving and donning of company required equipment was integral and indispensible to the employees’ principal activities and, thus, compensable, the Court found under the continuous workday rule that time spent waiting after employees received equipment was compensable. 

Security Screening  

Time spent clearing security is compensable only if the security screening activity is “integral and indispensible” to the employees’ principal activities.  Courts continue to hold that time spent by employees waiting for and going through security screening is not compensable time.

Sleiman v. DHL Express, No. 09-0414, 2009 WL 1152187 (E.D. Pa. Apr. 27, 2009).  Plaintiffs sought compensation for time spent waiting and going through security at the employer’s mail-sorting facility.  Under the employer’s policy, employees are chosen at random each day to proceed through security screening before clocking in and after clocking out.  The Court found no clear link between the employee’s principal activities of mail sorting and the security activity.  Accordingly, the Court held that the screening was not “integral and indispensible” to the employees’ principal activities and granted summary judgment to the employer.

 KEY OVERTIME ISSUES 

The Regular Rate.  Some employers are tagged with overtime violations because they pay overtime based on the employee’s hourly or base rate and neglect to consider and include other compensation paid to the employee.  However, overtime is based on the “regular rate” for an employee.  Determining the regular rate is the first critical step in properly calculating overtime pay for nonexempt employees.  No matter how the employee is paid (hourly, salary, piece rate, per diem, commission); the pay must be converted to an hourly rate by which to calculate overtime.  The regular rate is defined as the total remuneration for the employee (minus statutory exclusions) in a workweek divided by the number of hours actually worked.  29 C.F.R. § 778.109.

Statutory Exclusions – Key Problem Areas

Bonuses – 29 C.F.R. §§ 778.110; 778.208-211.

Properly excluded – bonuses paid where employer retains discretion over both (i) the fact of payment is to be made and (ii) the amount of the payment until a time quite close to the end of the period for which the bonus is paid.  

Must be included – bonuses paid where employer fails to retain discretion over the above two elements.  A bonus must be included if an employer promises or agrees to the sum to be paid or the timing of the payment, or if an employee has a contractual right to an amount.  For example, an employer who promises to pay employees 1 cent per sale at the end of each month, if, in the employer’s discretion, the financial condition of the company warrants such payments, has abandoned discretion with regard to the amount.  Such bonus must be included in the regular rate. 

Premium Pay – 29 C.F.R. §§ 778.202-207.

Properly excluded- premium pay made for work in excess of or outside of specified daily (i.e, for over 8 hours/day) or weekly standard work periods or on certain special days (weekends, holidays).

Must be included – premium pay for undesirable work conditions (i.e, hazardous work pay, night shift differential).

“Any premium rates other than those described in [29 U.S.C.] § 207(e)(5), (6), or (7) are not overtime premiums and ‘must be included in the employee's regular rate before statutory overtime compensation is computed.’”  Federal Air Marshals (FAM) FAM 1 v. U.S., 84 Fed.Cl. 585 (Fed. Cl. 2008).
Calculation of Overtime.  Many employers mistakenly believe that all overtime pay must be paid at 1.5 times the regular rate.  There are exceptions to this general rule.

Day rate pay – 29 C.F.R. § 778.112.

If the employee is paid a flat sum for a day’s work or for doing a particular job, without regard to the number of hours worked in the day or at the job, and if he receives no other form of compensation for services, his regular rate is determined by totaling all the sums received at such day rates or job rates in the workweek and dividing by the total hours actually worked.  He is then entitled to extra half-time pay at this rate for all hours worked in excess of 40 in the workweek.  (Emphasis added.)

Employer must prove employees actually paid by day rate, and not hourly or some other rate.  See Updite v. Delta Beverage Group, Inc., No. 06-0593, 2009 WL 799739 (W.D. La. Mar. 24, 2009) (the Court denied summary judgment where “[t]he pay stub submitted by Pepsi references “rate” and “hours,” not “day rate” or “job rate….” Further, the deposition testimony and sworn declaration of … Pepsi's national payroll manager, along with certain discovery responses …, present factual issues that can only be resolved through credibility determinations.)

Piece rates – 29 C.F.R. § 778.111 and 29 U.S.C. § 207 (g).

When an employee is employed on a piece-rate basis, his regular hourly rate of pay is computed by adding together his total earnings for the workweek from piece rates and all other sources (such as production bonuses) and any sums paid for waiting time or other hours worked (except statutory exclusions): This sum is then divided by the number of hours worked in the week for which such compensation was paid, to yield the pieceworker's ``regular rate'' for that week. For his overtime work the piece-worker is entitled to be paid, in addition to his total weekly earnings at this regular rate for all hours worked, a sum equivalent to one-half this regular rate of pay multiplied by the number of hours worked in excess of 40 in the week. (Emphasis added.) 29 C.F.R. § 778.111.

Another way to compensate pieceworkers for overtime, if agreed to before the work is performed, is to pay one and one-half times the piece rate for each piece produced during the overtime hours. The piece rate must be the one actually paid during non-overtime hours and must be enough to yield at least the minimum wage per hour.  29 U.S.C. § 207 (g).

Commission pay – 29 C.F.R. § 778.117-120.

Commissions (whether based on a percentage of total sales or of sales in excess of a specified amount, or on some other formula) are payments for hours worked and must be included in the regular rate.  See 29 C.F.R. §778.117.  The fact that the commission is paid on a basis other than weekly, and that payment is delayed for a time past the employee’s normal pay day or pay period, does not excuse the employer from including this payment in the employee’s regular rate.  Id.  An employee who receives commissions on a weekly, monthly, or other basis is entitled to receive one-half of his or her regular rate of pay that is attributable to the commission.   

Commissions paid on a weekly basis:  When the commission is paid on a weekly basis, it is added to the employee’s other earnings for that workweek (except overtime premiums and other payments excluded as provided in section 7(e) of the Act), and the total is divided by the total number of hours worked in the workweek to obtain the employee’s regular hourly rate for the particular workweek.  See 29 C.F.R. §778.118.  The employee is entitled to receive one-half of the increase in the hourly rate of pay attributable to the commission for that week multiplied by the number of overtime hours worked.

((Includable earnings + Commissions) ÷ total hours worked) = regular rate

(regular rate × .5) × overtime hours = additional overtime due to employee

Deferred Commission Payments:  Two FLSA regulations, 29 C.F.R. §§ 778.119 and 778.120, govern the calculation of “regular rate” for deferred compensation.  When commissions cannot be calculated until sometime after the regular pay day for the workweek, “the employer may disregard the commission in computing the regular hourly rate until the amount of the commission can be ascertained.”  29 C.F.R. § 778.119.  Once the commission can be “computed and paid,” additional overtime compensation resulting from inclusion of the commission in the employee’s regular rate must also be paid.  Id.  To calculate the additional overtime compensation, “it is necessary, as a general rule, that the commission be apportioned back over the workweeks of the period during which it was earned.”  Id.
If it is not possible to practicably allocate the commission among the workweeks of the period in proportion to the amount of commission actually earned or reasonably presumed to be earned each week, some other reasonable and equitable method must be adopted.  The following methods may be used:  

Allocation of equal amounts to each week; or

(Amount of commissions allocable to a workweek ÷ total hours worked in the week) = Increase in the regular rate

(Increase in the regular rate × .5) × overtime hours = Additional overtime due to employee

Allocation of equal amounts to each hour worked.  29 C.F.R. § 778.120.

(Amount of commissions allocable to each hour × total hours worked in the week) = Increase in the regular rate

(Increase in the regular rate × .5) × overtime hours = additional overtime due to employee

Bonuses – 29 C.F.R. § 778.208. 

Non-discretionary bonuses must be included in an employee’s regular rate of pay.  Where the bonus is based on one weekly pay period, the amount of the bonus is added to other earnings of the employee (except statutory exclusions) and the total is divided by the total hours worked.  

Where bonuses are deferred over a period greater than a workweek, the employer may disregard the bonus in computing the regular hourly rate until such time as the amount of the bonus can be ascertained.  Until that is done the employer may pay compensation for overtime at one and one-half times the hourly rate paid by the employee, exclusive of the bonus.  When the amount of the bonus can be ascertained, it must be apportioned back over the workweeks of the period during which it may be said to have been earned.  The employee must then receive an additional amount of compensation for each workweek that he worked overtime during the period equal to one-half of the hourly rate of pay allocable to the bonus for the week multiplied by the number of overtime hours worked during the week. 

Brown v. Nipper Auto Parts and Supplies, Inc., No. 7:08cv00521, 2009 WL 1437836 (W.D. Va. May 21, 2009).  Plaintiff sued his former employer for failure to pay overtime in violation of the FLSA.  Defendant asserted that plaintiff fell under the administrative exemption.  Plaintiff received a salary of $460 per week and also received discretionary, quarterly bonuses when the store’s sales were higher than the same period during the prior year.  Plaintiff worked from 7:30 am to 5:30 pm Monday to Friday and 7:30 am to 2:00 pm on Saturday.  During the work day, plaintiff ran personal errands and handled other work not related to defendant’s business.  Plaintiff always received the same salary, even when he took vacation.  The Court found that plaintiff was entitled to overtime compensation because he did not fall within the FLSA’s administrative exception because his primary duties were sales and other non-exempt work.  In calculating the regular rate of pay, plaintiff claimed that his bonuses should be included.  Although regular rate of pay includes all remuneration for employment paid to, or on behalf of, the employee, purely discretionary bonuses are excluded.  Defendant testified that bonuses were never promised in advance, but were made at defendant’s sole discretion.  As a result, the Court excluded the bonuses from plaintiff’s regular rate of pay.  

Johnson v. Big Lots Stores, Inc., 604 F. Supp. 2d 903 (E.D. La. 2009).  Plaintiffs, former assistant store managers (“ASMs”) of defendant, claimed they were misclassified as exempt and did not receive overtime compensation in violation of the FLSA.  After ruling on certification issues, the Court conducted a bench trial for two of the named plaintiffs and held that the two plaintiffs should have received overtime compensation because defendant had misclassified them as exempt.  In determining the regular rate, the Court included the quarterly and annual bonuses the two plaintiffs received because the bonuses did not meet the exclusion requirements:  “(1) the employer must retain discretion as to payment; (2) the employer must retain discretion as to amount; (3) the employer must retain discretion with regard to the payment until near the end of the period which it covers; and (4) the payment must not be paid pursuant to any prior contract, agreement or promise causing the employee to expect such payments regularly.”  The bonuses did not meet these criteria because they were paid according to published plans, at specific dates, and the calculations were provided to the employees. 
U.S. Dep’t of Labor, Wage and Hour Div., Press Release:  09-1145-DEN (Oct. 8, 2009).  Stone and Webster Construction Inc. (“Stone and Webster”) of Colorado settled claims with the DOL for $562,901 in back wages for 1,411 construction workers.  The DOL found that Stone and Webster failed to include retention bonuses and daily bonuses when computing overtime pay for employees.  These bonuses did not fall within the FLSA’s exclusion and were, therefore, required to be included in the regular rate of pay for calculating overtime.  

Fluctuating workweek salary – 29 C.F.R. § 778.114.

An employee employed on a salary basis may have hours of work which fluctuate from week to week and the salary may be paid him pursuant to an understanding with his employer that he will receive such fixed amount as straight time pay for whatever hours he is called upon to work in a workweek, whether few or many. Where there is a clear mutual understanding of the parties that the fixed salary is compensation (apart from overtime premiums) for the hours worked each workweek, whatever their number, rather than for working 40 hours or some other fixed weekly work period, such a salary arrangement is permitted by the Act if the amount of the salary is sufficient to provide compensation to the employee at a rate not less than the applicable minimum wage rate for every hour worked in those workweeks in which the number of hours he works is greatest, and if he receives extra compensation, in addition to such salary, for all overtime hours worked at a rate not less than one-half his regular rate of pay. (Emphasis added.)
Since the salary in such a situation is intended to compensate the employee at straight time rates for whatever hours are worked in the workweek, the regular rate of the employee will vary from week to week and is determined by dividing the number of hours worked in the workweek into the amount of the salary to obtain the applicable hourly rate for the week. Payment for overtime hours at one-half such rate in addition to the salary satisfies the overtime pay requirement because such hours have already been compensated at the straight time regular rate, under the salary arrangement. (Emphasis added.)

There is a split in the Federal Circuits regarding the applicability of the fluctuating workweek method of calculating overtime for misclassified salaried workers.  See Desmond v. PNGI Charles Town Gaming, LLC, 2009 WL 3046962 (N.D.W.Va. 2009) for a full discussion.
Recently, the U.S. Department of Labor has endorsed the fluctuating workweek method of calculating retroactive overtime for misclassified salaried employees.  DOL Opinion Letter 2009 FLSA 2009-3 (January 14, 2009) (the requirement of a clear and mutual understanding goes only to the understanding that while the employee’s hours may vary, his salary will not.  There is no requirement of a clear and mutual understanding regarding the method used to calculate overtime pay).
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