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How can a company use electronic media, including posting on its web site, to satisfy its obligations to disclose or deliver information under the securities laws?  That question has been around since at least 1995, when the Securities and Exchange Commission first issued guidance on Use of Electronic Media for Delivery Purposes.
  Today, fourteen years later, although we have made piecemeal progress toward answering the question, we have yet to establish a comprehensive scheme that provides companies with certainty in application.  Sadly, the 2008 interpretive release Commission Guidance on the Use of Company Web Sites,
 although admirably collecting and clarifying some of the law and lore in this area, did not significantly advance us towards that goal.  Or maybe it did address the question comprehensively, and those of us who had hoped for brighter lines and clearer guidance simply did not like the answers.


The Guidance focused on two important topics:  When is information posted on a Company's web site "public" for purposes of Regulation FD, and what liability does a company have for information on its web sites, particularly summary information, third party information and previously posted information that has presumably gone "stale."
  The Commission reviewed the various ways in which its rules and regulations both encourage and require companies to make information available on their web sites.  Some of these ways supplement the EDGAR system, such as requiring postings of Exchange Act reports for issuers that want to backwards incorporate them into Securities Act registration statements, of reports of beneficial ownerships and of notices of delisting.  Circumstances in which companies may use web site postings instead of EDGAR filings include the posting of non-GAAP financial information and reconciliations required by Regulation G, the posting of board committee charters on the web site rather than including them in the company's proxy statement, the disclosure of material amendments to codes of ethics, or material waivers, rather than filing a Form 8-K and disclosure of board member attendance at the annual meeting on the web site rather than in the proxy statement.


The "Public" Nature of Information on a Company's Web Site


How do you tell if information posted on your website is "public" for purposes of determining whether subsequent disclosure of that information runs afoul of the strictures of Regulation FD?  Quoting from a 1973 enforcement action, the Commission stated that for information to be public it must be disseminated by means of a recognized channel of distribution and investors must be afforded the opportunity to react to the information.  Focusing on the first requirement, the information must be disseminated through a regular channel of distribution and the dissemination must make the information broadly available.  To be a recognized channel of distribution, a company's web site much be a place that an investor would think to go to obtain material information from the viewpoint of the federal securities laws.  So, for example, does the company remind investors in its press releases and its periodic reports that it uses its website to post important information about the company and its business?

►
Practice Tip:
Include in press releases and periodic reports, when giving your company's web site address, a statement to the effect that the company uses the web site to post important information.


In a random and unscientific survey of press releases, it does not appear as if many companies are bothering with the reminder that they use their web site to post important information.  The fact that this practice has not developed into something universal may suggest that companies are not particularly sanguine about the utility of the Guidance with other aspects of the release.


The next question the Guidance asks is whether the company has a pattern or practice of posting important information on its web site.  Presumably having told investors that the company posts important information on its website, it must now set about to do so.  Accelerated filers and large accelerated filers are required to state in their Form 10-K whether they make available their Exchange Act reports free of charge on their web sites.  As a result, it is virtually certain that all of these documents will be on the web sites of these filers.  But these postings alone are likely not enough to establish a pattern or practice.  There must be something more to make the web site an engine of dissemination rather than simply an electronic filing cabinet.


The Guidance pushes farther by asking whether the web site is designed to lead an investor efficiently to the information.  It is not enough that the information appear somewhere on the web site:  it must be presented in a way that makes it easy to find.  It starts on the homepage.  If an investor gives up after clicking on several drop down menus only to be stymied in an attempt to find investor information, the website is likely not going to be considered a recognized channel of dissemination.  Many companies use their principal web sites as their main e-commerce channel.  And surely there is nothing wrong with that.  But if companies want to meet the Guidance,  they will have to develop a web site format that makes it easy for an investor to enter the section that conveys the important information that is being disseminated.

►
Practice Tip:
Consider adding an "Investor Information" button on the home page or an "Important Information about [Company]" icon that grabs a visitor's attention.  Format can be the difference between finding the information and giving up.


A slick button or an eye-catching icon may not itself be enough, however.  How information is presented on the web site even once it is found can help to establish this channel.  For example, many companies simply list press releases in chronological order, making it easy to find if you are searching by date, but not very conducive to searching by importance.  Consider, in addition to chronological order, segmenting press releases by topical categories relating perhaps to different aspects of the business such as operating units, research and development, clinical trials, financial results and the like.  Consider also adding ways to let investors know when new content has been added to a section.  Consider taking the text from a Form 8-K that was not disseminated as a press release and add it in an easily accessible list along with other financial releases.  How information is put together, packaged and presented on the website can go far in achieving this goal of the Guidance.


The next factor to consider is whether the posted information is regularly picked up by the market and the media.  In assessing this factor, companies should look at how quickly the information that they post on their web sites gets re-disseminated by the market and the media.  To the extent that happens quickly it is an indication that the web site is a recognized channel of distribution.  The problem is, of course, that it is difficult to do a truly controlled experiment to find out just how quickly information is picked up.  Companies are understandably reluctant to post indisputably material information on the web site as a test case without otherwise disseminating it through the normal channels (newswire or SEC filing), which of course makes it impossible to determine how the media obtained the information.


A company can take steps to increase the likelihood that information will be re-disseminated and therefore make its web site a recognized channel of communication.  Suppose, for example, that there is periodic information that is of interest to investors but that is not necessarily material information that would be otherwise required to be disseminated by means of a press release or Form 8-K.  Such information might be orders for a company's products or adverse event reports for a particular drug the company markets.  The company could announce in a Form 8-K that it planned to provide updates on this information every Monday morning by a posting on its web site.  Tracking how quickly the posted information is re-disseminated will provide an indication of the extent to which the web site is becoming a recognized channel.  Announcing by means of a Form 8-K that these postings will be made somewhat defeats the purpose of relying exclusively on a web site posting, but it does provide the company with a measure of protection in case the posted information is material and the web site has not yet become a recognized channel of communication.  The practice of guiding investors to the web site is independently a good thing for establishing the disclosure predicate.


The use of "push" technology, such as RSS feeds, may demonstrate that a company is serious about making its website a recognized channel of communication, but the Guidance makes clear that "push" technology is neither necessary nor sufficient for these purposes.   The Commission also advised companies to consider their Internet infrastructure and whether it can accommodate the traffic that might be expected to accompany the posting of material information.  The inability of a company's web site to handle the traffic that might flock to a material posting is a limitation on the ability of that company to claim that the web site posting effectively disseminates the information.


The next element of the discussion in the Guidance may be the single biggest disappointment in the release and the principal reason why the Guidance may not achieve its intended purpose.  The Commission says that a factor to be considered in evaluating whether the web site posting is sufficient is "whether investors and the market have been afforded a reasonable waiting period to react to the information."  Of course, the Commission concedes that the period of time required will vary depending on the size of the company, the extent to which information is regularly posted on the web site, whether the company has taken steps to disseminate the information through other means and the like.  But the fact that web site posting requires any time for seasoning before it can be considered “public” renders the Guidance of limited utility.


The "seasoning" concept in the Guidance is in stark contrast to the position that the staff of the Division of Corporation Finance has taken in its Compliance and Disclosure Interpretations (C&DIs).  In Question 102.03 of the C&DIs covering Regulation FD, the question is posed whether the issuer "must wait some period of time after making a filing or furnishing a report on EDGAR . . . before making disclosure of the same information in a non-public meeting."  The staff response is that the issuer need only confirm that the filing has been accepted and is publicly available on EDGAR before making the disclosure.


The Guidance digs the grave even deeper for web site posting as public dissemination by drawing analogies to insider trading cases.  In one of the cases it cites, In re Crossroad Sys., Inc.
, the court concluded that an efficient market will digest unexpected new information within two days of its release.  In fairness, the Commission emphasized that the determination is one of facts and circumstances.  However, citing to a case that found two days to be reasonable cannot help but dissuade companies from relying upon any method of dissemination other than a press release or Form 8-K.


Imagine, for example, that a company posts material information on its web site and an analyst calls 15 minutes later and begins to ask questions about the posting.  Does the company respond to the questions?  Does it tell the analyst to call back in 24 or 48 hours after the information has become public?  It is questions such as this one – and the uncertainty of the situation – that will likely continue the company preference for Forms 8-K and press releases and stall the growth of web sites as dissemination media.  

When Does a Web Site Posting Satisfy Regulation FD's Public Disclosure Requirement?


Regulation FD provides that if selective disclosure of material, non-public information is made the company must make simultaneous disclosure in the case of intentional disclosure and prompt disclosure where the selective disclosure was inadvertent.  The first part of the Guidance addresses when information posted on a web site is not "non-public" for purposes of the rule.  The Guidance next addresses when posting on a web site could satisfy the "corrective" disclosure aspect of Regulation FD.  The Commission states that, similar to the analysis undertaken on whether the information posted on a web site is public for purposes of making subsequent disclosures without violating Regulation FD, posting on a web site may in and of itself be a sufficient method of dissemination.  Although the default mechanism of Regulation FD is the filing or furnishing of a Form 8-K, the rule permits a company to forego the Form 8-K if it instead disseminates the information in a manner " that is reasonably designed to provide broad, non-exclusionary distribution of the information to the public."   Companies should look to whether the web site is a recognized channel of distribution and whether the information is posted and accessible and therefore disseminated.


Footnote 59 of the Guidance states that the "reasonable waiting period" concept that helps determine whether information is public prior to its disclosure does not apply to the analysis of whether a web site posting can be used to satisfy the simultaneous or prompt disclosure requirements of Rule 101(a) of Regulation FD.  Although analytically there may be a distinction between whether information posted on a web site is public and whether posting on a web site constitutes public dissemination, that distinction seems highly artificial and difficult to apply in practice.  For example, assume a company concludes that its website is a recognized channel of communication and that information on it is posted and accessible and therefore disseminated.  If the company posts material information on the site, the Guidance says the market must be afforded a reasonable waiting period before the company can conclude that information is public.  Thus, the company must wait before making subsequent disclosure to the class of persons covered by Regulation FD's prohibition.  But if no reasonable waiting period is required to satisfy Regulation FD's simultaneous public disclosure provision for information that is being disclosed to a group of analysts, can a company avoid a Regulation FD violation by simultaneously posting the information on the web site and disclosing it to the analysts?  If that is the case, why should there be any reasonable waiting period requirement in the first place if it can be solved by a simultaneous web site posting? 


When dealing with regulatory violations and securities liability, certainty is preferable to facts and circumstances determinations.  Despite the Commission's laudable efforts to provide greater certainty in this area, the Guidance fell short of providing the level of certainty that would let companies feel comfortable relying solely upon web site postings for public dissemination.


Liability for Previously Posted Material

The Guidance attempts to provide some clarity on when a company is liable for information that was previously posted on its web site but has since become stale and therefore potentially misleading.  As a general rule, the Commission does not believe that information that remains on a company's web site is effectively reissued or republished if it is not taken down or that it creates any duty to update.  However, the Commission believes that information should be posted so that it is apparent to a reasonable person that the information speaks as of an earlier date.  If that is not the case, the company should separately identify the material as historical and locate it in a separate section of the web site for historical materials.


Hyperlinks to Third Party Information

Although the Commission has addressed hyperlinked information in other releases, the Guidance advances the learning even more.  The question for the Commission is whether the hyperlinked information and the context in which it is presented create a reasonable inference that the company has approved or endorsed the hyperlinked information.  The inference from the Guidance that companies will be best off if, for example, they link to news stories about the company that are both positive and negative is unlikely to attract many enthusiastic adherents.  However, companies can offer anodyne explanations of why they are providing hyperlinks (e.g., to provide material that "may be" of interest to the reader).  The Commission makes clear that the failure to use "exit screens" will not automatically result in a conclusion that the company has adopted or endorsed the information.  Exit screens are one tool available to help avoid the impression of endorsement, although the Guidance makes clear that no one method is dispositive. 


Disclosure Controls and Procedures

Public companies are required to maintain disclosure controls and procedures that are designed to ensure that information necessary for public reporting is appropriately and timely made available to management.  The Guidance makes clear that disclosure controls and procedures apply to information on a company's web site only to the extent the company uses the web site to satisfy an Exchange Act reporting requirement.


Format of Information

The Guidance specifies that the Commission does not believe that all information on a company's web site must be formatted for printability.  It notes that there are some provisions of the Commission's rules – for example, the proxy notice and access model – that require posted materials to be presented in a format that is "convenient for both reading online and printing on paper."
  All other information on the web site need not be presented in a print-compatible format.


Conclusion

Although the Commission commendably attempted to increase the utility of web site posting as an alternative method of public dissemination, its efforts will likely not provide the clarity and certainty that companies desire.  The Commission requested comment on its proposed approach and by the end of 2008 only nine comment letters had been submitted.
  Most were submitted by news distribution services that, perhaps not surprisingly, questioned the efficacy of the Commission's approach.  A comment letter from the  CFA Institute Centre for Financial Market Integrity was critical of the Commission's attempt to allow company's to have web site postings serve as an alternative means of disclosure for purposes of remedying selective disclosure.  Not a single company filed a comment letter, either in criticism or commendation.  In the end, that silence is likely the best indicator that we still have a way to go before web site disclosure displaces current methods of public dissemination.
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� Release No. 33-7233 (October 6, 1995).


� Release No. 34-58288 (August 7, 2008).  This article refers to the interpretive release as "the Guidance."


� The Guidance also focused on the types of controls and procedures that might be followed to monitor the posting of information and the format of the information, where the Commission believed the focus should be on readability not printability.  


� 2002 U.S. Dist. LEXIS 26716 (W.D. Tex. Nov. 22, 2002), aff'd Greenberg v. Crossroad Sys., Inc., 364 F. 3d 657 (5th Cir. 2004). 


� Exchange Act Rule 14a-6(c).


� Comments are available at � HYPERLINK "http://www.sec.gov/comments/s7-23-08/s72308.shtml" ��http://www.sec.gov/comments/s7-23-08/s72308.shtml�.  
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