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On January 26, 2009, the Supreme Court unanimously held that the administrator of the DuPont Savings and
Investment Plan (the “Plan” or the “SIP") properly paid death benefits under the Plan according to a de-
ceased participant’ s beneficiary designation, even though the designated beneficiary was the participant’s ex-
wife and their divorce decree stated that she gave up her right to benefits under the SIP. Together with law-
yers from DuPont and Kilpatrick Stockton, Covington & Burling represented the Plan in this case, Kennedy
v. Plan Administrator for DuPont Savings and Investment Plan.

BACKGROUND

As a DuPont employee, William Kennedy partici-
pated in the SIP, DuPont’s 401(k) plan. In 1974,
he designated his wife, Liv Kennedy, as his bene-
ficiary under the SIP.

In 1994, William and Liv divorced. The divorce
decree stated that Liv gave up any right to pension
benefits that accrued by reason of William's em-
ployment.

After the divorce, William changed his benefici-
ary designation under DuPont’s defined benefit
pension plan, but he did not change his benefici-
ary designation under the SIP. In 2001, William
died without having remarried or revoking his
1974 beneficiary designation under the SIP.

The SIP required that death benefits be paid to the
beneficiary designated by the participant on an
authorized beneficiary designation form. The Plan
provided that if the participant did not designate a
beneficiary, or no designated beneficiary survived
the participant, the default beneficiary was the
participant’s spouse or, if the participant was not
married at the time of his death, his estate. The
Plan further provided that a beneficiary could
waive her right to benefits by filing a qualified
disclaimer that satisfied the requirements of Sec-
tion 2518 of the Internal Revenue Code. A quali-
fied disclaimer allows a beneficiary to give up any
right to a benefit without being deemed to have
made a gift for federal gift tax purposes.

Because William neither remarried nor changed
his beneficiary designation, and because the 1994
divorce decree was not a qualified disclaimer, the

> Www.cov.com

Plan administrator paid William's death benefits
to Liv—the beneficiary named on William’'s 1974
beneficiary designation form. William's estate
sued the Plan, arguing that the 1994 divorce de-
cree nullified William’s 1974 beneficiary designa-
tion and that the proper beneficiary was therefore
William's estate.

KENNEDY TAKE-AWAYS

v Plan sponsors should review plan and SPD provi-
sions governing beneficiary designations to ensure
that the designation procedures and other rules are
clearly communicated.

v' Plan sponsors should consider adding or updating
provisions addressing what happens to beneficiary
designations upon divorce, and provisions for a
qualified disclaimer.

HOLDING

The Court held that, under ERISA’s “plan docu-
ments’ rule, the Plan administrator was required
to follow William’'s 1974 beneficiary designation,
even though it arguably conflicted with the 1994
divorce decree. In so holding, the Court empha-
sized two important facts:

1. Under the SIP, William could have changed
his beneficiary designation at any time during
the seven years between the divorce and his
death, but he did not file the form required by
the Plan.
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2. Under the SIP, Liv could have waived her
right to receive benefits by filing aqualified
disclaimer, but she never did so.

Although the Court held that it was appropriate to
follow the Plan documents in this case, the Court
also held that ERISA’s anti-alienation provision
does not prohibit a beneficiary’s waiver of plan
benefits, even if the waiver is not specificaly
permitted by the statute. Thus, if not prohibited by
a plan’s terms, the plan’s administrator could be
required to give effect to a divorce settlement in
which an ex-spouse gives up her right to death
benefits—even if the divorce settlement is not a
QDRO. The Court declined to address a case
where the plan documents do not allow a benefi-
ciary to waive her right to benefits.

IMPLICATIONS FOR PLAN SPONSORS

The Kennedy decision upholds a plan sponsor’s
authority to design its plan and to follow the
plan’s terms. The case resolves a circuit split over
whether a purported waiver in a divorce decree
overrides a beneficiary designation filed in accor-
dance with the plan’s terms. In addition, because
the “plan documents” rule applies both to pension
plans and welfare plans, Kennedy applies to life
insurance and other welfare plans, which are often
faced with disputes like the one in Kennedy. In-
sured welfare plans are subject to state insurance
laws, however.

The Court’s discussion of waivers suggests that,
absent appropriate plan provisions, plans may not
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atogether disregard divorce decrees or settle-
ments that do not satisfy the requirements of a
QDRO. The Court emphasized that the SIP's
beneficiary designation provisions were straight-
forward and fair, and provided ample opportunity
for William and Liv to do what William's estate
argued they had intended to do: (1) William could
have changed his beneficiary designation by filing
the required form, and (2) Liv could have waived
her right to benefits by filing a qualified dis-
claimer. The Court left open the question of how
it would have ruled if the SIP's procedures for
designating a beneficiary had been less clear or
the SIP did not allow for qualified disclaimers.

In light of Kennedy, plan sponsors might wish to
review their plans’ beneficiary designation provi-
sions, and the descriptions of those provisions in
SPDs and other documents, and to consider
whether any changes are appropriate. For exam-
ple, these documents might be revised—

e To clarify provisions governing how and
when beneficiary designations may be made
or changed, and to make clear that instruc-
tions that are not provided in accordance with
those provisions will be disregarded,;

o To state clearly what effect, if any, separation,
divorce, or adivorce decree that is not a
QDRO will have on abeneficiary designation;
and

e Toadd adisclaimer provision that meets the

requirements of Section 2518 of the Internal
Revenue Code.

* * *

The lawyers in Covington & Burling LLP’s Employee Benefits & Executive Compensation Group play a
leading role in advising and representing employers on employee benefits and executive compensation
matters. We frequently appear before Congress, federal agencies, and federal courts to resolve major is-
sues of law, policy, and finance. Our employee benefits practice covers all types of benefit arrangements,
including retirement plans, welfare plans, fringe benefits, equity and incentive compensation, and pro-

grams for executives and directors.
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This memorandum provides general information, not legal advice as to any specific matter. It cannot be used for the
pur pose of avoiding penalties and should not be used as a substitute for appropriate legal advice.
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Covington & Burling LLP is an international law firm dedicated to solving clients business, regulatory, and trade
problems by providing advice on sophisticated transactions and advocacy in complex litigation, arbitration, and gov-
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