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In a book called “A Good Lawyer,” Stephen Comiskey imparts wisdom on how one can become the best lawyer he can be.  The author’s list includes such pearls as “never assume the judge knows anything” and “keep your files alphabetically indexed by client”
 – all good things to keep in mind.  Most notable amongst his advice, however, is his instruction to “be known for your good business, as well as your good legal judgment, [as they] are irretrievably intertwined.”
  This brief paper will discuss why the best lawyers in large companies are those who combine their legal and business acumen to make the right risk decisions for their companies.

There are more than a million practicing lawyers in the United States today,
 and each year more than 40,000 new lawyers are minted.
  Despite these daunting numbers, lawyers are a unique sort of person.  Lawyers need to be really smart.  They need to be continually thoughtful.  They need to evaluate the totality of the circumstances and make logical conclusions based on all the facts – even when those facts are difficult to come by.  They need to be able to spot legal issues in scenarios where a non-lawyer might not see such risks.  They need to be detail-oriented, yet simultaneously appreciate the big picture.

While all of these qualities make for a good lawyer, they are not enough for many in-house counsel positions.  Lawyers in large companies – especially financial institutions – need to display an additional set of qualities.  They need to be business people first, and lawyers second.  They need to be risk managers.

What Does it Mean for a Lawyer to be a Risk Manager?

The financial services business has changed dramatically through the years, but fundamentally it is still about taking the right risks, managing those risks effectively and getting paid appropriately for the risks we take. That is how we grow and how our shareholders expect us to protect and increase the value of their investment in our company. 

Lawyers in our industry need to fully understand the delicate balance between the risk the company takes on and the resulting reward for taking on that risk.  However, it is not the job of the lawyers to eliminate risk, but rather to educate their clients on the legislative, regulatory, and litigation environments impacting their business and to work collaboratively with the business to strike the appropriate balance of risk and reward.  Of course, that balance must continually be revisited as external environments change and risk appetites are recalibrated accordingly.

Three Lines of Defense

At Bank of America, the management of risk and reward is a cornerstone of our corporate governance. We consider and plan for all of the types of risk that could prevent us from reaching our strategic and financial goals, including: 

Credit risk - The risk that a customer or client can't repay money borrowed from Bank of America. 

Market risk - The risk that changes in market conditions will adversely affect asset values. 

Operational risk - The risks of possible losses related to people, operations and technology. This includes violations or failure to comply with laws or regulations, improper execution, and even events outside of our control. 

Managing these risks is not just the job of the lawyers, but rather every associate at Bank of America.  While our lawyers are a crucial and central piece to our overall risk management process, they are only one component of an integrated business team that approaches risk from several perspectives.  

We describe our system of accountability for anticipating, assessing and mitigating risks as three lines of defense:  The first line of defense is the line of business itself, which holds primary responsibility for managing all risks within the business.  The second line of defense consists of the lawyers, as well as other business partners, such as the Compliance and Operational Risk teams, Credit and Market Risk professionals, Finance and Human Resources.   The third line of defense is our internal and external auditors. 

Each line of defense is responsible for helping achieve growth while preventing loss in its own line of business as well as across the enterprise.  

Examples of Lawyers as Risk Managers

Lawyers Guide Foray into China

In 2005, Bank of America acquired a 9% stake in one of the four large state-owned banks in China -- China Construction Bank -- for approximately $3 billion.  The investment represented our company's largest foray into China's growing banking sector.  The Bank of America legal team was instrumental in getting this complex, international deal done in record time.  In such deals, the in-house lawyers need to be strategic partners with the business, as the complex laws and regulations are often the major drivers of how such acquisitions are structured.

In this particular deal, Bank of America made the strategic decision to forego the opportunity to build our own small retail banking operation in Shanghai and Hong Kong in favor of a strategic investment in one of the largest and best domestic retail banks in China.  We were determined to remain true to our goal of leading in every market in which we choose to do business, while at the same time we recognized that we had limited experience in operating a retail franchise in China.  We assessed all of our options to determine the best operating model to meet our objectives, and we concluded that making a minority investment in CCB – a state-owned company that planned to go public – would yield the greatest strategic and financial returns for our shareholders while minimizing operating risk in a new and challenging market.

Once we settled on our strategy, the deal team and the lawyers went to work.  They tackled such issues as foreign company practice, international banking treaties, dispute resolution mechanisms, American and Chinese regulatory constraints, and anti-money laundering concerns.  Then, they had to negotiate this delicate deal between two very distinct cultures and sets of business values.  

None of the risks presented by the deal could be eliminated altogether; the key was to make appropriate assessments of the risks and to take reasonable steps to mitigate them.  Our deal team and our lawyers prioritized our concerns, and moved quickly to address them.  Where such a complicated deal would ordinarily take a year or more, our business and legal team was able to pull it together in only a couple of months.  They understood not only the tangled web of international and local banking laws, but also our business priorities and strategic objectives.  It’s clear that much of our success depends on the fact that our lawyers were not just lawyers; they were business people with law degrees.

Our investment in -- and strategic partnership with -- CCB has been a true success.  With CCB, we are creating a market-leading retail position in one of the fastest growing economies in the world, and we are uniquely leveraging the strengths of both companies.  We are very pleased with the results we have seen so far.  


Lawyers Help Launch Zero Dollar Trade

It is not just the exciting international acquisitions that require our legal team’s attention.  Most new product initiatives in our company also require significant legal input.  We have learned that the earlier the legal team is involved in the creation of a new product, service or marketing campaign, the better.  Having lawyers at the development table with the business teams allows the business to avoid creating plans or materials that don’t work from a legal or regulatory perspective.  This is particularly vital when innovating in uncharted territory.

This team approach was especially useful in connection with Bank of America’s launch of “Zero Dollar Trade” in 2006, where we offered free online equity trading through our brokerage unit to deposit customers who maintain combined deposit balances of at least $25,000 with Bank of America.   The launch of this innovative product allowed us to respond to our customers’ desire for a simplified approach to managing their financial lives.  It also allowed us to reward those customers who make Bank of America their primary financial services provider and – importantly – it gave us a competitive position in the online brokerage marketplace.

When packaging traditional banking products with investment products, the legal and regulatory landscape is riddled with potential landmines.  Our lawyers were involved from the conception and helped steer the creation of the product and the sales process to ensure that we were compliant with the several regulatory schemes governing this hybrid product.  

We wanted to tout this fantastic new product; however, we had to ensure that our banking center employees – who do not hold brokerage licenses – did not discuss the online trading product with our customers, even when asked.  (Understandably, this was a bit counterintuitive to our customer-facing associates who are eager to tell our customers about all of our products and services.)

The lawyers and other risk partners worked with the regulators prior to launch to ensure that the plan made sense.  They also worked internally to ensure that we had the proper controls in place to execute the plan.  This swift behind-the-scenes coordination allowed us to launch Zero Dollar Trade with great fanfare and overwhelming customer adoption.  In addition, the launch allowed us to demonstrate to the investor community our ability to leverage our company’s scale and diverse business mix to gain market share from our competitors.  

CNBC’s Jim Cramer called the product launch “one of the greatest execution moves” he had ever seen.  We call it teamwork between and amongst the businesses and their risk managers.  

Lawyers Need to Focus on More than the Law

Successful in-house attorneys need to have perspective and understand that their role does not end once they conclude that a practice is lawful or they finish drafting a contract.  They must work with business leaders to consider all the risks – including credit, market, operational and headline risk – that could result from the activity in question.  All of these risks need to be factored into the risk/reward calculations discussed above, and we expect our lawyers to consider and have a point of view on all of the risks presented.

Financial institutions and Wall Street have learned many lessons about risk in the past year’s unprecedented upheaval and consumer-led economic downturn.  Our industry hasn’t had as rich an environment for learning as the last year has offered and the industry will come out in a much better position having learned what we have.  

The three greatest lessons have been:

1. Tail risk can magnify quickly, 

2. Complexity breeds risk, and 

3. Sharing insight is critical.

Tail Risk

More than ever, today’s deep, global interconnections across financial and credit markets magnify the impact of tail risks, which are highly improbable events that would create significant impact if they occurred.  The rapid deterioration of the markets and economy created a chain of events that would not have been connected before.  This interconnection has created sobering realities that would have been considered highly improbable a year ago. 

Risk managers navigate by instinct and experience.  But, for the long run, the past year’s unexpected results call for reexamination of how we apply both analytics and risk management.  For a lawyer, it goes back to needing to be a business person first, and a lawyer second.  

Complexity Breeds Risk

Another important lesson from the recent market troubles is that complexity breeds risk.  In retrospect, our industry took on more risk than it should have, particularly in the subprime and Collateralized Debt Obligations (CDO) markets.  How did that happen?

CDOs were among the most innovative and complex new products launched in the financial markets.  It was this complexity that created many of today’s results because the product wasn’t well-understood across the industry.

To be clear, this lesson doesn’t mean companies shouldn’t have complex products.  It means risk managers need to ensure they understand them so they are able to predict how it will behave in different market conditions.

Sharing insight is critical 

Bank of America is the largest retail bank in the country.  Last fall, as the markets turned, we would meet several times a day to keep pace with what was occurring and understand what was at risk.  

We brought our consumer and corporate teams together with our Treasury and economics teams to discuss the domino effect of tail risk.  We also saw consumers changing their behaviors and paying their bills differently.  This insight helped us to understand how consumers were being impacted by the markets and at times, allowed us to act offensively versus react defensively.

We learned a lot of lessons this past year.  And we have learned that the legal team, together with the business and other risk teams, must take an expansive view of all the issues, even when a product or program is relatively small in scope.

*  *  *

Keeping all these things a lawyer needs to know about risk management in balance calls for guts and brains, emotion and intellect, creativity, courage and bold thinking balanced with intensified discipline and unwavering common sense.  

The banking industry can never eliminate financial crises.  But that does not release us from the responsibility to anticipate, manage and resolve the underlying issues.

That is why we are all accountable to continue to developing lawyers who combine their legal and business acumen to make the right risk decisions for their companies. 
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