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I. Developing the Right-Size Compliance Program

In the increasingly complicated world of protecting against corporate fraud and ethics violations, corporate compliance programs have risen to the forefront of counterattacking measures to restore consumer and investor confidence.  Though certainly not new to the scene
, formal corporate compliance programs have evolved in the past decade from something that was only common in larger corporations in highly regulated or litigious industries into a near-mandatory feature of corporate governance for any size company, and in particular those that are public.  

This article addresses why small corporations should develop compliance programs and explores issues that present themselves in developing a corporate compliance program that is appropriate and “right-sized” for the smaller company.  Obviously, not every corporation has the resources to develop a corporate compliance program that has all the bells and whistles of a “best in show” program.  Nor is that expected.  Under the United States Sentencing Commission’s Sentencing Guidelines Manual (hereinafter “Sentencing Guidelines”), which has been the driving force behind corporate compliance programs for many years,
 it is clearly stated that a compliance program “shall be reasonably designed, implemented and enforced”
 and that, in evaluating a program, a court can take into account the sophistication of the program in relation to the size of the corporation.
   However, beyond this recognition that there is and should be a difference in the sophistication of the programs among companies based on their size,
 there is very little guidance as to what would be considered “enough” for smaller companies.  This lack of guidance leads to uncertainty as to how to structure a compliance program that both is appropriate for the size and complexity of the organization and meets the expectations of and standards promulgated by the Sentencing Guidelines and other relevant regulations.
  This article will address the importance of the corporate compliance program in the small – defined by the Sentencing Guidelines as any organization with less than 200 employees –  to mid-size company,
 while suggesting possible approaches to right-sizing a company’s compliance program.  

Before going further, however, it is important to understand the fundamental purpose of implementing a formal compliance program.  In the words of the Sentencing Guidelines, it is simple.  The ultimate goal of a corporate compliance program is to create a “culture that encourages ethical conduct and a commitment to compliance with the law.”
  In other words, compliance programs should be designed to prevent the company from engaging in those types of wrongdoing that will likely to result in material harm to the public or the company – whether financial or reputational.

The Resources Dilemma for Small Organizations

If the compliance program is structured “effectively”, it should deter inappropriate behavior and therefore will be less likely to come under scrutiny.
  A company’s efforts to “effectively” structure its compliance program, however, will only be tested by the government when misconduct occurs and the company comes under investigation for potential wrongdoing.  In other words, at a critical time, when potential illegalities have been identified and the compliance program is being reviewed under the microscope of a cynical group of prosecutors or regulators, it may be very difficult to prove that the company’s compliance efforts were “reasonable” given its size and risk profile.  

This situation illustrates the dilemma of trying to identify the “right amount” of structure and formality that an organization’s program should include, and why no one will tell you when a company’s efforts are “enough.”  Corporate resources are limited, and designing a program necessarily involves a trade-off between a reasonable use of corporate resources (both human and financial) and creating a best practices program wrapped in a pretty bow and ready for delivery to the government when it comes knocking at the door to ask what the company has done to encourage compliance.
  Unfortunately, there are no easy answers and, in the end, the company must carefully consider both resource issues and the level of risk that it is willing to bear. 

II. Empirical Incentives for the Small Corporation

This section of the article seeks to better understand the effectiveness of the right-sized compliance program, both in terms of receiving credit from prosecutors and regulators and making a preemptive strike against wrongdoing. That is, what components of a compliance program seem to be returning tangible results for smaller organizations and how can small organizations “slice and dice” the best practices guidelines aimed at large, formal compliance programs to effectively meet the demands of the smaller organization. 

One important goal of most corporate compliance programs is to mitigate potential fines and penalties arising from corporate wrongdoing. Thus, it would stand to reason that the effectiveness of corporate compliance programs could reasonably be judged by the number of penalties that were reduced at the sentencing phase due to the existence of compliance programs.  In the over 400 organizational sentences doled out since the United States Sentencing Commission began reporting such numbers in 1993, a grand total of three sentences have been reduced due to the presence of an effective compliance program.
  Meanwhile, only sixteen other sentenced organizations were found to have compliance programs at all, and each of these was found ineffective for the purpose of reducing their respective sentences.
  This suggests that compliance programs have been of precious little use to organizations when they are being sentenced for federal crimes (most of whom, as it happens, are small organizations).  What then is the motivation for small corporations to pursue potentially expensive compliance programs?

One answer is that the Department of Justice has said that such programs may reduce a company’s chances of being indicted in the first place. In both the Holder Memorandum and its later iteration, the Thompson Memorandum, the Justice Department has listed the presence of an effective compliance program as a factor for prosecutors to consider in making the decision of whether to indict.
 While there is no statistical evidence to prove the Department’s claims, as the Department does not maintain records of corporate “declinations,”
 there is ample anecdotal evidence that prosecutors consider such programs when making charging decisions.

The second reason is the profile of the organizations that are sentenced under the federal guidelines.  Between 2000 and 2005, for example, the vast majority of sentenced organizations were those with fewer than 200 employees.
 The apparent relationship between the size of a corporation and the risk of prosecution
 should be reason enough to persuade smaller organizations to pursue corporate compliance programs, despite the expense.  Smaller organizations should also consider the often enormous cost of a fine imposed under the Sentencing Guidelines – just one of the costs associated with a government investigation, indictment and ultimate corporate conviction.

In addition to potentially decreased risk of prosecution and mitigated fines at sentencing, an effective compliance program can also reduce a company's exposure to liability for hostile environment sexual harassment,
 Title VII punitive damages,
 securities law violations,
 and violations of environmental regulations,
 among other areas.

In light of the many incentives for smaller organizations to implement effective compliance programs, we turn now to the question of how the organization with limited resources, both financially and in terms of personnel, can achieve the goal of an effective compliance program.

III. How to Right-Size a Compliance Program

The first step in understanding how to “right-size” the compliance program is obtaining a familiarity with the seven essential elements of corporate compliance programs under the Sentencing Guidelines.
  These required steps are: (1) establishment of compliance standards and procedures, (2) high-level management leadership and oversight of the compliance and ethics program, (3) responsible authority delegation, (4) steps to communicate standards and procedures, (5) monitoring, auditing, and evaluation practices to achieve compliance and ensure program sufficiency, (6) discipline, incentives, and enforcement actions applied so as to promote compliance, and (7) active organizational responses to misconduct that are aimed at preventing future misconduct and correction program deficiencies.
  The Guidelines also require that the 7 elements be designed and implemented in light of a periodic risk assessment.

A.
The Culture of the Organization

While an effective compliance program should include each of the Guidelines’ seven elements, probably the most important factor in building an effective compliance program at a small (or large) organization is the culture of compliance within the organization.  In creating a culture of compliance, a small to mid-size organization is much more dependent on its top management and their commitment to compliance than on the “seven elements” of a compliance program.  Because small to mid-size companies have fewer layers of management, the actions of and decisions being made by senior management will simply be more transparent to the rest of the organization.  Instead of a “faceless” organization, employees of smaller organizations tend to know the senior management and their business ethics and style of senior management.  Thus in the small corporation in particular, the executive must “walk the talk,” verbalizing the compliance message while also living it in their everyday tasks.

If the senior management team at a company is already operating in a legal and ethical manner and does not accept anything less of others, then the foundation for cultivating the culture of compliance already exists.  A “program” can then be developed around that culture by identifying what it is at the company that has created this culture and creating some formal structures to ingrain this into the philosophy of the company, working through the seven features identified by the Sentencing Guidelines.  

If, on the other hand, the leadership team has the reputation of doing whatever it takes to protect its bottom line in the short term or promoting and rewarding lower level managers who act in this manner, then the program may have insurmountable problems from the very beginning.  Without the buy-in from the top, the compliance program may never amount to anything more than window dressing
 and the employees, like the leaders, are likely to forego compliance for the sake of short-term business goals.

B.
Identify “Who” Will Be Involved

1. Leadership


One feature of an effective corporate compliance program is the assignment of overall responsibility of compliance to high-level management in leadership roles.
  While large corporations often have the resources to create an entirely new officer level position whose sole responsibility will be compliance activities, the small to mid-size corporation often lacks this luxury and therefore this responsibility will typically be assigned to the general counsel or another high-ranking officer.  The Sentencing Guidelines recognize this fact of life for the small corporation, offering an endorsement to the practice of using existing officers rather than creating a new position.
   

The other vital players involved in the development of the compliance program often include both high-ranking officials in the financial, human resources, and internal audit departments, as well as other personnel who are assigned to handle some of the more administrative tasks involved in the design of the program.  Compliance committees are often vital to implementing effective compliance programs in smaller organizations.  Such committees permit the organization to divvy up the responsibilities of implementing the compliance program and utilize a broad range of knowledge from various functions and operating units.


It is important that each of the members of the compliance committee makes a commitment to and understands the purpose of and elements to an effective compliance program.  While large corporations often are able to hire compliance committee members with specific training in the compliance arena, that is not likely to be the case at small to mid-size companies, and the smaller company should therefore dedicate some resources to enhancing the compliance-related skills of existing personnel who will be assisting in program implementation.  This can be done through seminars or training developed by outside counsel or others.    


The utilization of current high-ranking officers will give instant credibility to the compliance program and should foster the initial trust that is necessary to give the program “teeth.”  Studies have shown that compliance standards carry the greatest weight with the employee when transmitted by high-ranking executives, especially those with whom the employee has a heightened degree of familiarity.
  Further, using officers already working for the company means that the committee will start off with instant knowledge of the company and the industry–which could often take years and extensive teamwork exercises to build in the large corporate environment.
  


On the other hand, the limitations of utilizing in-house talent should be recognized.  Senior officers at small to mid-size companies are often already over-extended and it may be difficult to find officers with sufficient time on their hands to run certain aspects of the program.  If personnel are not completing assigned tasks or are otherwise failing to make the compliance program activities a priority, this could be a serious hurdle to implementing an effective compliance program.  It will also send the wrong signals to the rest of the company concerning the priorities of the company with respect to compliance and in this way will also hurt the efforts to create a culture of compliance.  For these reasons, it is imperative that the compliance committee is composed of dedicated senior officials who understand and are willing to take the time necessary to implement the program.

2. Delegation to Others

In a small organization, it will often be necessary to delegate certain aspects of the compliance program to managers who are not members of the compliance committee.  The delegation of responsibility to managers can be helpful in communicating the importance of the compliance and ethics program to management,
 which will likely further the greater goal of nurturing a culture of compliance.  


In deciding which tasks are appropriate to delegate, the compliance committee needs to ascertain the amount of authority that they can effectively delegate to responsible managers.  In addition, it is important the senior management make sure that those with day-to-day responsibilities have adequate resources to implement the program and that appropriate systems to provide oversight to the same are implemented by the compliance committee.   


One example of an activity often delegated is compliance training which can be implemented and handled by the corporate trainer.  Another example is the development of new policies and procedures which can be delegated to those with specific expertise in the particular area.  Handling of routine employee hotline calls or other internal investigations also can be delegated to appropriate managers in the human resources department.  

Another area that is frequently delegated to other members of management involves the discipline and enforcement function.  While there can be overlap between the compliance committee and those members of management who are generally charged with the enforcement of policies and discipline of infractions, these functions likely already exist at most companies.  The goal of the committee is to make sure that there are consistent consequences for violations of the compliance directives, that the managers responsible for enforcement are properly reporting any issues to the compliance committee and that associates understand the consequences in the event of an infraction. 

3.  Outsourcing 

There are compliance committee tasks that will be difficult if not impossible to complete with resources existing within the small to mid-size company.  For these, outsourcing is likely the only option.  Once a decision is made to outsource, however, there is still an opportunity to identify resources that are more cost effective than others.  In particular, the cottage industry for corporate compliance has now matured to the point where such spin-off practitioners are commonplace, similar to the legal and financial services practices.  Therefore, it is not necessary to choose companies with a national practice and reputation; instead, identifying other options can result in great savings and effective counsel for the smaller corporation.  
Outsourcing often comes into play in one of the most critical initial steps – the thorough risk assessment of the organization.
  It is this assessment upon which the committee will build its compliance program and upon which the foundation of the rest of the program will lie.  The risk assessment will involve the identification of laws and regulations with which the company must comply, the nature and seriousness of these legal risks, the likelihood of noncompliance and a prioritization of these risks by urgency.
  

There are two reasons to consider outsourcing the risk assessment process.  First, a risk assessment requires significant resources over a relatively short period of time to complete questionnaires, interviews and reports that are necessary to identify and categorize the legal and regulatory risks within the company. A small organization simply may not possess the necessary internal resources.  Second, risk assessments require a company’s employees to answer tough questions about how the company does business and what its legal risks are.  For an effective risk assessment, employees need to feel that they can be candid and that their responses will not be used against them.  The use of outside resources is useful to achieving these goals – especially in a smaller organization.

An additional area that may be appropriate for outsourcing is off-the-shelf compliance training.  Many such training programs are readily available and reasonably priced.  It may also be possible to tweak off-the-shelf training programs to make them more relevant to a particular organization.  Indeed, it is important to remember that in the evaluation of a compliance program as a mitigating factor, the Government will examine how well the program has been adapted to the respective company, in terms of applicable industry practice, and nature and frequency of previous violations.

An additional area where outsourcing may be appropriate is in the receipt and handling of confidential hotline calls and email reporting systems.  There are many vendors that can provide these services at a relatively modest price.

C.
Effective Means of Communication and Training

One of the most important elements of an effective compliance program is the communications of standards and procedures.  While this exists in some form in every compliance program, the means by which policies and procedures are communicated to individual employees will differ between organizations.
  In large corporations, communication is often formal and takes place in many variations, including newsletters, website information, corporate training seminars, and the like.  However, in the small corporation, the culture of compliance is fostered largely through daily interaction and informal communication.
  The problem with this of course is that informal communications are difficult to track, document, and identify in the event of a subsequent investigation so therefore some formal communications around compliance must take place.   

For more formal avenues of communications that can be documented, small corporations should again look to its existing internal resources and take advantage of regular communications that are already in existence within the company.  For instance, certain training can be combined with other meetings of large groups such as sales meetings or other corporate functions already occurring.
  Likewise, high-level executives can emphasize in their regular communications the importance of compliance.  

Of course, effective compliance communications require more than just quantity.  They should include valuable information that will ultimately lead to the reduction of real risks of noncompliance within the company, and not just be training for the sake of training.  Flooding employees with information that is not adapted to the company or relevant to their role within the company will not only be ineffective as an educational tool; it can also lead to a backlash against the program.

IV. Conclusion


There are strong incentives for small to mid-size organizations to create effective compliance programs. And smaller organizations can create effective compliance programs without expensive new hires, expensive customized training and flashing lights. Rather, compliance can be right-sized, incorporating each of the seven elements of the Sentencing Guidelines, without breaking the bank or hiring an onslaught of new employees. 

Going without a compliance program is not a necessary risk of corporate life for the smaller organization.  Rather, compliance can be appropriately scaled to fulfill the required elements of the Sentencing Guidelines, while conforming to the resources available to the small corporation.  Right-sizing requires a certain degree of ingenuity and flexibility.  However, these qualities are not novel to the small to mid-sized organization, and they may just make the compliance programs of smaller organizations that much more effective.

� United States Sentencing Commission, Ad Hoc Advisory Group on the Organizational Sentencing Guidelines (2003), at http://www.ussc.gov/corp/advgrprpt/advgrprpt.htm (last viewed July 11, 2006).


The U.S. Sentencing Commission released its first guidelines for sentencing organizations for federal crimes in 1991.  These guidelines set forth a formula for calculating a criminal fine for a company based on the seriousness of the offenses and the presence of mitigating and aggravating factors.  One of the mitigating factors to be considered was the presence of an effective corporate compliance program.  





� See generally, Kimberly D. Krawiec, F. Hodge O’Neal Corporate and Securities Law Symposium: After The Sarbanes-Oxley Act:  The Future Disclosure System: Cosmetic Compliance and the Failure of Negotiated Governance, 81 Wash. U.L.Q. 487 (2003). 





� United States Sentencing Commission, Sentencing Guidelines Manual, 8B2.1(A)(2004). 





� Id., 8B2.1, Application Note 2(c)(2004).  


� Id., 8B2.1, Application Note 2(a). In addition, a company is also to take into account its line of business, likely legal risks, industry practices and prior offenses of the company. These factors will serve both to guide the company toward the best use of its compliance resources and to mitigate damages if misconduct occurs. 





� See Krawiec, 81 Wash. U.L.Q. 497-509. In addition to the Sentencing Guidelines, there are also Securities and Exchange Commission (SEC) guidelines in the financial and investment areas, and the Office of the Inspector General guidelines (OIG) from the Department of Health and Human Services (HHSS) in the health care field. Other industry-specific guidelines include the New York Stock Exchange (NYSE) disclosure and the National Association of Securities Dealers (NASD) corporate governance rules. In addition, the compliance problems at Enron and Boeing, among others, were key drivers behind the Sarbanes-Oxley Act addressing corporate reform have been largely responsible for the “scared right” response to corporate governance, resulting in an expansion of corporate compliance programs in recent years.  See also Self-Regulatory Organizations; New York Stock Exchange, Inc. and National Association of Securities Dealers, Inc.; Relating to Corporate Governance, 68 Fed. Reg. 64154 (Nov. 12, 2003). 





� Paul E. McGreal, The Amended Organizational Sentencing Guidelines: Top Ten Things Attorneys Should Know, 42 Hous. LAW. 10, 14 (March/April 2005). Small organizations had two general complaints about the Sentencing Guidelines, the first being that the seven requisite criteria for an effective compliance program could not be feasibly implemented by small organizations and the second that the Guidelines themselves offered no specific guidance regarding what compliance measures should be adopted by small organizations.





� Sentencing Guidelines, supra note 5 at 8B2.1 (a)(2) (2004) (“otherwise promote an organizational culture that encourages ethical conduct and a commitment to compliance with the law”). 





� See, e.g. Paul Fiorelli, Will U.S. Sentencing Commission Amendments Encourage a New Ethical Culture Within Organizations?, 39 Wake Forest L. Rev. 565, 569-580 (2004). Of course, no compliance program is fool-proof and capable of eliminating every risk of crime.  Such an animal, even if it existed, would not be cost-effective to implement. So there is always some risk with which a corporation will have to live. 





� There are other reasons to have an effective corporate compliance program.  First, the existence of this program may make a company less likely to be scrutinized.  It may also preclude an indictment from the prosecutors if they find that such a program is in place. The all-or-nothing decision of whether to indict is significant enough that it will likely have a tremendous impact on the corporation’s decision to erect a compliance program. However, this consideration may be outweighed by the relatively few number of white-collar organizational prosecutions each year.   See, e.g. J. Scott Dutcher, From the Boardroom to the Cellblock: The Justifications for Harsher Punishments of White-Collar and Corporate Crime, 37 Ariz. St. L.J. 1295 (2005)(arguing for harsher penalties in part due to the limited number of prosecutions); Phillip A. Wellner, Effective Compliance Programs and Criminal Prosecutions, 27 Cardozo L.R. 497 (2005)(citing two reasons for decreased prosecution as limited federal resources and large resources for corporate defendants); Elizabeth Szocky, Imprisoning White-Collar Criminals?,  23 S. Ill. U. L.J. 486, 487-88 (1998)(analyzing why relatively few white-collar criminals are imprisoned and whether federal prison is an adequate deterrent). 


� See U.S. Sentencing Comm’n, 2005 Sourcebook of Federal Sentencing Statistics (Section 2 and Section 3) 98 tbl. 54 (2005); U.S. Sentencing Comm’n, 2004 Sourcebook of Federal Sentencing Statistics 98 tbl. 54 (2005); U.S. Sentencing Comm’n, 2003 Sourcebook of Federal Sentencing Statistics 98 tbl. 54 (2004); U.S. Sentencing Comm'n, 2002 Sourcebook of Federal Sentencing Statistics 98 tbl. 54 (2004); U.S. Sentencing Comm'n, 2001 Sourcebook of Federal Sentencing Statistics 98 tbl. 54 (2002); U.S. Sentencing Comm'n, 2000 Sourcebook of Federal Sentencing Statistics 98 tbl. 54 (2001); U.S. Sentencing Comm'n, 1999 Sourcebook of Federal Sentencing Statistics 98 tbl. 54 (2000); U.S. Sentencing Comm'n, 1998 Sourcebook of Federal Sentencing Statistics 96 tbl. 52 (1999); U.S. Sentencing Comm'n, 1997 Sourcebook of Federal Sentencing Statistics 96 tbl. 52 (1998); U.S. Sentencing Comm'n, 1996 Sourcebook of Federal Sentencing Statistics 70 tbl. 47 (1997); U.S. Sentencing Comm'n, 1995 Annual Report 127 tbl. 48 (1996); U.S. Sentencing Comm'n, 1994 Annual Report 129-30 tbl. 60 (1995); U.S. Sentencing Comm'n, 1993 Annual Report 171-72 tbl. 69 (1994); U.S. Sentencing Comm'n, 1992 Annual Report (1993) (reporting no sentencing data on organizational offenders). 





� See Sourcebooks and Reports, supra note 11. 





� See Memorandum from Deputy Attorney General Eric H. Holder, Jr., to Heads of Department Components, All U.S. Attorneys, Bringing Criminal Charges Against Corporations (June 16, 1999), in 66 Crim. L. Rep. 189 (1999); Memorandum from Deputy Attorney General Larry Thompson to Heads of Department Components, U.S. Attorneys, Principles of Federal Prosecution of Business Organizations (Jan. 20, 2003), at http://www.usdoj.gov/dag/cftf/corporate_guidelines.htm (viewed July 7, 2006)(outlining the principles that will provide guidance when the Department weighs the choice of whether to indict organizations).





� Frank O. Bowman III, Drifting Down the Dneiper with Prince Potemkin: Some Skeptical Reflections About the Place of Compliance Programs in Federal Criminal Sentencing, 39 Wake Forest L. Rev. 671, 685 (2004). While the Justice Department does not release information regarding the number of organizations it has declined to indict, or the reasons therefore, the Sentencing Commission’s statistics clearly reveal that the organizations that come under their purview demonstrate an utter lack of compliance programs in the vast majority of cases, with only 19 documentations of compliance programs for sentenced organizations. 





�  The recent decision in United States v. Stein illustrates both the defense lawyers’ and prosecutors’ keen awareness of the factors articulated in the Thompson Memo during the charging stage.  See United States v. Stein¸ S1 05 Crim. 0888 (S.D.N.Y June 26, 2006).





� See Sourcebooks and Reports, 2000-2005, supra note 11. For the Year 2000, 86.5% of sentences were from organizational groups under 200 employees; for 2001 it was 90.4%; for 2002, the figure rose to 91.0%; for 2003, it leapt to 95.6%. The figures for 2004 were 98% and 30% (only 20 cases in 2nd half sample); while the figures for 2005 were 90.0% and 92.9%.  Note: The reports for 2004 and 2005 were divided as the Commission waited to see the impact of the Blakely and Booker rulings, respectively. 





� See Sourcebooks and Reports, 2000-2005, supra note 16.  The actual figure for the total number of sentenced organizational units with less than 200 employees is between 90 and 92%. 





� Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998); Faragher v. City of Boca Raton, 524 U.S. 775 (1998).





� Kolstad v. American Dental Ass'n, 527 U.S. 526 (1999).





� SEC Report of Investigation, Release No. 44969 (Oct. 23, 2001).





� Environmental Protection Agency, Incentives for Self-Policing: Discovery, Disclosure, Correction and Prevention of Violations (May 11, 2000).





�See Sentencing Guidelines, supra note 8 at 8B2.1(b) (affirming the seven steps have become guideposts several federal agencies, including the HHS, Treasury, EPA, OSHA, and the SEC, which have all issued compliance regulations that either incorporate or specifically reference the sentencing guidelines); See also Richard S. Gruner, A Compendium of Compliance Program Standards: Statutory, Regulatory, Judicial, and Private Sources, PLI CORPORATE COMPLIANCE INSTITUTE 2004, at 643 (Guarino, et, al., 2004).





� Compare id. at 8B2.1(b)(stating the Commission’s preferred approach to compliance), with Linda K. Trevino et al., Managing Ethics and Legal Compliance: What Works and What Hurts, 41 Cal. Mgmt. Rev. 131, 135-140 (1999)(noting the existence of four potential orientations that a compliance program may have: compliance-based; value based; external stakeholder; and top management protection).  These approaches to creating compliance foster some important arguments because Trevino’s cited empirical evidence strongly suggests that the value-based orientation is most effective at deterring illegal conduct. However, the compliance-based approach has gained near universal acceptance because it is the method promulgated by the Sentencing Guidelines, mainly because it mirrors their own evaluation policy.  





� Sentencing Guidelines, 8B2.1(c), cmt. 6(A).


� Stephen M. Cutler, Tone at the Top: Getting It Right, Speech at Second Annual General Counsel Roundtable, (Director, Division of Enforcement, Securities and Exchange Commission)(Washington, D.C.)(Dec. 3, 2004) at http://www.sec.gov/news/speech/spch120304.htm  (last viewed July 7, 2006). A company must ensure that its communications are aligned with its compliance message, particularly in regards to the enforcement methods and corresponding incentives and rewards. 





� See, e.g., Steven Andersen, Hidden Troubles: Despite More Rigorous Compliance Programs, Corporate Fraud Still Thrives, Corp. Legal Times (April 2004)(mentioning that several prominent figures in the field have noticed a multitude of insufficient compliance programs, often amounting to little more than corporate “window dressing”).





� See Sentencing Guidelines, 8B2.1, Application Note 2.





� Id., 8B2.1, Application Note 2(c)(iii)) (stating that using available personnel, rather than employing a separate staff or organization to carry out compliance and ethics activities is an acceptable alternative for the small organization). 





� Id., 8B2.1, Application Note 3. See e.g., Brown, Gruner, & Kandel, The Legal Audit, 7-7 to 7-24 (2003). For one example of a corporate survey in which employees are questioned about the effectiveness of a corporate compliance program in communicating important information to them, in particular focusing on the personnel in charge of disseminating the compliance program.  





� See generally, Barbara E. Walsh et al., Natl. Assn. of College and U. Bus. Officers, The Compliance Umbrella, Bus. Officer 18 (Jan.  2000) at http://www.nacubo.org/search (accessed June 26, 2006).


� See e.g., Richard S. Gruner, “Evaluating Compliance and Ethics Programs Under the New Federal Sentencing Guideline Standards.”  1478 PLI / CORP 247, 267 fn. 56 (March-June 2005) (citing Pontz, “CertainTeed’s Product Liability Prevention Program,” Corp.  Conduct.  Q., (Summer 1991) 4-5).


� See Sentencing Guidelines, 8B2.1(c) (2004) (stating effective programs require ongoing risk assessments).





� Id., 82B.1, Application Note 6(a)(noting the three primary requirements of a valid risk assessment are periodic assessment of the following: (i) nature and seriousness of such criminal conduct (ii) the likelihood that certain types of criminal conduct may occur because of the nature of the organization’s business; and (iii) the prior history of the organization as it pertains to past misconduct as an indictor of behaviors to be monitored and prevented).  


� Id., 82B.1, Application Note 2(a)(i) and 2(a)(iii)(noting that, while there are no concrete requirements beyond the seven required features, the company should consider the applicable standards of the industry in which it operates as well as the company’s own history). 





For example, if the company was involved in health care services or dealt frequently with health care information, it would serve the company well to consult with the Office of the Inspector General of the Department of Health and Human Service’s standards and model compliance program. Additionally, if the company had a history of wrongdoings in a particular area, for example price-fixing, it would serve them well to adapt their program to specifically address price-fixing concerns, perhaps by following recommended guidelines from the Federal Trade Commission or similarly situated agency.


 


� Id. (advising that without the proper communicatory procedures in place, compliance procedures may be deemed ineffective under the Guidelines).





� See, e.g., Gruner, supra note 31, at 271-273 (describing six additional means for passing compliance standards to employees, while emphasizing the importance of the standards).   





� Id. at 271 (noting that compliance manuals sometimes provide more detailed and specialized guidance to specific types of employees, then proceeding to use the sales and manufacturing personnel as examples). 
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