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Footnotes

1. See Greg T. Lembrich, “Garden Leave:  A Possible Solution to the Uncertain Enforceability of Restrictive Employment Covenants,” 102 Colum. L. Rev. 2291 (2002).

2. A Lexis search of American cases performed by the author at the time of preparation of this article revealed no California decisions regarding the enforceability of a garden leave provision.  See Lembrich, supra, at 2315.  

3. This principle has been clearly established in English law by the case of William Hill v. Tucker (1999) I.C.R. 291 [998 I.R.L.R. 313].

4. The purpose of this clause is to address a potential claim that the employee’s skills will atrophy or become obsolete if he or she is precluded from exercising those skills for any extended period of time.  This concern could make a garden leave clause difficult to enforce in the case of an actor, musician, or an athlete, but is less likely to be an issue in the case of a technical or management employee.  Nevertheless, such a clause is advised in order to avoid this objection.

5. See Lembrich, supra note 50, at 2315-2319.
