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Introduction

The SEC’s doctrine of integration under the Securities Act of 1933 has long been hard to apply.   The doctrine requires us to make difficult judgments about whether multiple offerings of securities are sufficiently alike that they ought to be viewed together as a single offering for the purpose of determining whether a private placement exemption from registration is available for any of them.  If multiple offerings are sufficiently alike, then the private placement exemption provided in Section 4(2) of the 1933 Act will not be available for any of them unless it is available for the integrated whole.  

In order to apply the integration doctrine, we must compare the facts of one offering to those of another.  Making comparisons of this kind, however, is often inconclusive, in part because the relevant facts are likely to overlap to some degree and thus will rarely be distinguishable in any decisive or compelling way.  The task is made harder because the purpose of the exercise is not always clear and thus provides little guidance as to precisely how similar the facts must be in order to warrant integration.  While determining whether or not facts are distinguishable is an elemental part of practicing law, we need to know what the particular law is supposed to achieve in order to judge whether or not a distinction is meaningful or sufficient.  In the case of the integration doctrine, it is not always clear why it should be applied in a given situation.  As a result, the exercise of determining whether multiple offerings should be treated separately or integrated with one another can often seem highly technical and even arbitrary.

The integration doctrine would be easier to apply if the purpose behind it could be clearly stated.  What precisely is integration intended to achieve or prevent?  Integration can serve to protect investors in some cases, but that is not true in all private offerings.   Moreover, one of the investor protection issues that arises most often in the context of private offerings is really an issue of general solicitation, not integration.  When dealing with private offerings, therefore, we should distinguish between those situations where integration is necessary to protect investors and those where it is not, and apply the doctrine accordingly.  We should also be alert to the distinction between integration and general solicitation and the different problems they pose, and address them accordingly.  This approach would limit application of the integration doctrine to a somewhat narrower field than the SEC has historically envisioned, but it would eliminate many of the practical problems that arise in this area and promote investor protection in a more focused and effective way.  

Last month the SEC proposed to amend Regulation D under the 1933 Act,
 which provides a safe harbor from registration for private offerings that meet specified criteria, including the absence of integration with other offerings.  In the proposing release, the SEC provided some useful guidance about the integration doctrine as it applies to private offerings under Section 4(2) as well as Reg. D.  In doing so, the SEC has provided an opportunity to rethink the integration doctrine and identify ways in which it can be clarified and made less problematic.  

My goal is to identify the types of offerings in which integration is necessary to protect investors and those in which there are better ways to do so.  While integration is quite relevant in the context of offerings conducted pursuant to Reg. D, it is much less so in the context of those conducted solely in reliance on Section 4(2).  With regard to Section 4(2) offerings, the goal of investor protection is better served by focusing on general solicitation rather than integration.  While integration and general solicitation overlap, they differ in important conceptual and practical ways, and these differences permit general solicitation to be analyzed and managed more easily than integration.  Understanding the interplay between these two concepts can lead to more coherent and effective application of Section 4(2).  It also helps explain the operation of the integration safe harbors provided by Rules 152 and 155 under the 1933 Act.  

The Integration Doctrine
The SEC originally stated the integration doctrine as we know it today in an interpretive release in 1962.
  In essence, the doctrine provides that, in determining whether a private offering is exempt from registration pursuant to Section 4(2) of the 1933 Act, one must consider the offering in its entirety: all offers and sales that are part of the same financing must qualify for the exemption or none of them do.  As the SEC stated in the 1962 release, a determination whether an offering is public or private should include a consideration of “whether it should be regarded as a part of a larger offering made or to be made.”  The SEC identified the following five factors to be relevant in considering whether to integrate multiple offerings:

· Are they part of a single financing plan?

· Do they involve issuance of the same class of security?

· Are they made at or about the same time?

· Is the same type of consideration to be received?

· Are they made for the same general purpose?

If multiple offerings are to be integrated, then the private placement exemption provided by Section 4(2) will not be available for any of them unless it is available for all of them taken as a whole.  The SEC applies the five-factor test to private offerings under Section 4(2) as well as to those under Reg. D.
  

In its purest form, the integration doctrine applies when all the multiple offerings are conducted as private placements.  However, it can also apply when some of the offerings are public and some are not.  If a public offering – e.g., one that is registered under the 1933 Act – and a purported private offering – e.g., one conducted in reliance on Section 4(2) – are integrated, the private placement exemption will not be available for the unregistered offering, since it is part of an integrated whole that, at least in part, has been conducted publicly (i.e., on a registered basis).
  

In the Reg. D proposing release issued last month, the SEC explained the purpose of the integration doctrine as follows:

“The integration doctrine seeks to prevent an issuer from properly avoiding registration by artificially dividing a single offering into multiple offerings such that Securities Act exemptions would apply to the multiple offerings that would not be available for the combined offering.”

On its face, this position seems unobjectionable.  Who would object to a doctrine that seeks to discourage artificial evasion tactics?  But the integration doctrine sweeps more broadly and requires analysis of the similarities among multiple offerings regardless of any evidence of evasion or other improper motives.  Furthermore, as a matter of first principles, why should multiple offerings not be analyzed separately, each on its own terms, even if they are similar or related?  If one tranche of a larger offering qualifies for an exemption, why should its status as an exempt offering be affected by the status of a subsequent tranche?  If the subsequent tranche is found to have violated the 1933 Act, what purpose is served by concluding that the earlier tranche cannot then be treated as compliant?  After all, the 1933 Act itself takes a piecemeal approach to the registration of offers and sales.  Section 12(a)(1) provides that anyone who offers or sells a security in violation of Section 5 shall be liable “to the person purchasing such security from him,” not to all persons who purchase securities in the offering or even to all persons who purchase securities from that seller.

One reason to analyze similar or related offerings on an integrated basis is to ensure that any applicable size requirements are satisfied.  For example, Rule 506 of Reg. D provides a safe harbor from registration for a private offering made to no more than 35 purchasers who are not “accredited investors” (subject to other conditions being met).   Thus, permitting an issuer to conduct a single offering in separate tranches and to treat each tranche separately for compliance purposes would enable the issuer to circumvent the 35-person limit and still claim the benefit of the Rule 506 safe harbor.
  Requiring issuers to integrate tranches that are part of the same offering and to analyze them in the aggregate is necessary when they seek to rely on Reg. D because Reg. D requires that an offering meet specified size limitations.  

When an issuer does not claim a Reg. D safe harbor, however, this reason for applying the integration doctrine is not relevant.  Section 4(2) exempts “transactions by an issuer not involving any public offering.”  Neither the statute nor the relevant case law has conditioned the availability of Section 4(2) on any specific numerical or other size limitation.  The Supreme Court addressed Section 4(2) in SEC v. Ralston Purina, the seminal authority in this area.  In determining whether the exemption was available in that case, the Court focused on the nature of the offerees and whether they were of a class of persons who needed the protection of registration under the 1933 Act.  Their sophistication as investors – that is, their ability to evaluate the merits and risks of the proposed investment without receiving the disclosure mandated by registration – was the critical factor in the Court’s view.  In the 1962 release setting forth the five-factor test, the SEC cited Ralston Purina and acknowledged the fundamental point that Section 4(2) does not restrict the size of a private placement: “The Court stated that the number of offerees is not conclusive as to the availability of the [Section 4(2)] exemption, since the statute seems to apply to an offering ‘whether to few or many.’”  Thus, “[i]t should be emphasized,” the SEC continued, that “the number of persons to whom the offering is extended is relevant only to the question whether they have the requisite association with and knowledge of the issuer which make the exemption available.”

The Supreme Court did not read any particular size limit, whether on the number of offerees or the amount of securities being offered, into Section 4(2) and neither has the SEC.  Size may be relevant in considering whether the offering is being made to an appropriate class of investors: if the class is too large, it calls into question whether all members possess the wherewithal to evaluate the offering and bear the risks of investment.
  But in this respect size is only a proxy for the central issue, namely, the sophistication of investors and their ability to evaluate an investment in the absence of the protection afforded (i.e., the disclosure mandated) by registration.  The central issue is best addressed directly, by considering the qualifications of each offeree, rather than indirectly, by analyzing the size of the offering.  More importantly, analyzing the size of the offering is not sufficient, for regardless of the size of the offering, the qualifications of the offerees must be considered.  Thus, in the context of Section 4(2) where numerical limits do not apply, the integration doctrine has limited relevance.  Applying the doctrine in this context is neither necessary nor sufficient and, in fact, can misdirect our focus away from the central issue to be considered.  

Another problem with the integration doctrine is that it is difficult to apply in precisely those situations where it purports to be most relevant – that is, when there have been multiple offerings of similar securities relatively close in time.  Application of the five-factor test in these situations will often be inconclusive because the offerings will most likely have a number of factual similarities and a number of factual differences.  The uncertainty associated with the integration doctrine makes it more difficult for issuers to raise capital in the private market, especially if they wish to do so on a frequent basis, and thus increases the cost of raising capital.  

Consequently, unless application of the integration doctrine is necessary to ensure that the requirements of the claimed exemption are satisfied, the problems associated with the doctrine – both conceptual and practical – suggest that it ought to be avoided whenever possible.  While application of the doctrine may be necessary in the context of Reg. D, which imposes  specific size limits that could be evaded in the absence of integration, it is not necessary in the context of Section 4(2), which imposes no such limits.  Even if we concede that the size of an offering can be a useful factor to consider in determining whether the offerees are of a class that can fend for themselves, we must still answer this question directly, regardless of the size factor, for it is fundamental to the availability of Section 4(2).  Moreover, we have no meaningful frame of reference by which to evaluate size in this context.  Since Section 4(2) imposes no size limits, how big is too big?  No one can say.  Any definitive answer would be arbitrary.

If the availability of Section 4(2) depends on whether the offerees are sufficiently qualified to make an investment decision without the disclosure required by the registration process, then one must ask what purpose the integration doctrine serves in the context of Section 4(2).  Is there any reason other than the size factor why similar or related offers conducted in reliance on Section 4(2) should be evaluated in the aggregate?  For example, is there merit in making sure that if one offering fails to comply with Section 4(2), then all other offerings that are sufficiently similar or related should also fail to comply with that Section, even if they comply in their own right?  Such an approach may serve a prophylactic purpose by ratcheting up the consequences of non-compliance, so that a failure to comply with regard to even the smallest part of an integrated offering causes the entire offering to fail.  But does this “benefit” justify the burdens imposed by the integration doctrine, namely, the uncertainty associated with the five-factor test and the sometimes punitive consequences of non-compliance?
  

There is another way in which the integration doctrine may appear to serve a useful purpose when dealing with multiple offerings that include a purported private placement, and this involves the concept of general solicitation.  Asking the central question that the integration doctrine poses – namely, whether multiple offerings are sufficiently similar or related under the five-factor test – is one way to determine whether general solicitation relating to one of the multiple offerings is a problem for any of the others.  However, as I discuss below, the concepts of integration and general solicitation are fundamentally different, and while the five-factor test is one way to address the problem of general solicitation in the context of multiple offerings, it is neither the only nor the most effective way to do so. 

The Interplay Between General Solicitation and Integration
As the SEC has frequently stated, general solicitation is not permitted in connection with a private placement.  By general solicitation, I mean activities that have the purpose or effect of attracting interest in an offering among persons who are not of the class of qualified investors to whom offers may be made.  With regard to a private placement, general solicitation is a problem because it is not sufficiently targeted so as to reach only the qualified class of investors.  Examples of general solicitation could include press releases, advertisements and media publications that reference the offering or the issuer, if they are attributable to the issuer or placement agent.  Website postings could also be a form of general solicitation, unless they appear on a site that is password-protected or otherwise reasonably designed so as not to be accessible to persons outside the qualified investor class.  Telephone calls and emails sent by the placement agent’s sales force to persons on a client roster can also be a problem if the particular roster is not limited to persons reasonably believed to be in the qualified investor class.
 

General solicitation is one reason to be concerned about the similarity of multiple offerings.  If an issuer or placement agent engages in general solicitation to facilitate a public offering, those efforts can also facilitate any private offering that is being or is about to be conducted, if the two offerings are sufficiently similar or related.  This problem arises most often when an issuer seeks to conduct both a public and a private offering at or about the same time.  In that situation, the filing of the registration statement and the marketing effort for the public offering can have the effect, even if not intended, of facilitating the private offering.  This can occur if the solicitation serves to attract investor interest to the private offering, either because it may attract interest from among persons outside the qualified class or because, even if it attracts interest from those in the qualified class, it does so by broad public means, which are not consistent with the concept of a private placement.
  General solicitation can also be a problem when multiple offerings are all unregistered.  In that situation, the question is whether the general solicitation precludes reliance on the private placement exemption for all or only some of the offerings.  

When general solicitation occurs in the context of multiple offerings that are conducted, in whole or in part, in reliance on the private placement exemption – whether or not any of them is registered – the task is to determine which of the offerings has been tainted (facilitated) by the solicitation.  One way to address this issue is to treat it as an integration issue – that is, to apply the five-factor test to determine whether the offerings are sufficiently similar or related and, if they are, to conclude that any general solicitation that facilitated one of the offerings must have facilitated the others.  In other words, the greater the similarity between offerings, the harder it is to conclude that broad, public efforts to interest investors in one of them did not have the same effect with regard to the other.
  In this sense, the concepts of integration and general solicitation converge:  if one concludes that multiple offerings should be integrated, then one must also conclude that the occurrence of general solicitation in connection with any of them should preclude reliance on the private placement exemption for all of them.  Unfortunately, the five-factor test is no more likely to lead to a conclusive answer on the question of general solicitation than it is on the question of integration.  

Because the five-factor test is relevant to both integration and general solicitation, practitioners often think of these two concepts as interchangeable, with there being little practical difference between them.  This is unfortunate because these concepts are fundamentally different  and the difference between them can have important practical consequences.  Fundamentally, the general solicitation inquiry is whether investors were attracted to an unregistered offering by overly broad solicitation efforts made in connection with another (registered or unregistered) offering.  The similarity between the two offerings is merely one factor that can be considered in this regard, and it is not the essential factual issue to be considered.  The central issue is, rather, how were investors in the unregistered offering in fact solicited?  How were they identified and contacted with regard to the offering?  When the focus is integration, in contrast, the similarity between the offerings is the only factual issue to be considered.  This distinction between the integration and general solicitation inquiries has two important practical consequences.  

First, it is possible to address a general solicitation issue other than by means of the five-factor test.  Even if multiple offerings are similar, it is possible to conclude that general solicitation relating to one did not affect the other if it can be established that investors were attracted to the other by different means.  Thus, the SEC has long recognized that general solicitation need not preclude the availability of a private placement exemption with regard to investors who have a substantive, pre-existing relationship with the issuer or placement agent.
  The SEC recently reiterated this view, in the Reg. D proposing release, noting that an issuer could conduct a private placement while a registration statement for a public offering of the same securities was on file:

“[I]f the prospective private placement investor became interested in the concurrent private placement through some means other than the registration statement that did not involve a general solicitation and was otherwise consistent with Section 4(2), such as through a pre-existing, substantive relationship with the company or direct contact by the company or its agents outside of the public offering effort, then the prior filing of the registration statement generally would not impact the potential availability of the Section 4(2) exemption. . . .”

This passage appears to relax the prohibition against general solicitation a bit more than earlier releases have.  It states that Section 4(2) can be available notwithstanding general solicitation as long as investors in the private offering are not contacted through, or as a result of, the public offering, even if the investors do not have a pre-existing, substantive relationship with the issuer or a placement agent.  The SEC goes on to make it clear in the next sentence of the Reg. D proposing release that the fundamental issue is how the investors in the private offering are identified and contacted:

“Similarly, if the company is able to solicit interest in a concurrent private placement by contacting prospective investors who (1) were not identified or contacted through the marketing of the public offering and (2) did not independently contact the issuer as a result of the general solicitation by means of the registration statement, the private placement could be conducted in accordance with Section 4(2) while the registration for a separate public offering was pending.”

In light of the foregoing, it is clear that practitioners need not resort to the five-factor test to determine whether Section 4(2) will be available for an unregistered offering that is conducted concurrently with, or is otherwise similar or related to, an offering facilitated by general solicitation.  Rather, the task is to determine whether there was a pre-existing substantive relationship between each offeree and the issuer or placement agent in the unregistered offering or, alternatively, whether each offeree was contacted independently of the general solicitation.  Compared to applying the five-factor test, this task is simpler and more likely to produce a conclusive result.
  

Focusing on general solicitation rather than integration has a second important consequence.  Whereas the integration analysis looks both forward and backward in time, the general solicitation analysis looks only backward.  In determining whether multiple offerings must be integrated, one must analyze each of the offerings in relation to those that precede it and those that follow it.
  If a particular offering must be integrated with a non-exempt offering that either precedes or follows it, it will not be exempt.  The forward-looking aspect of the doctrine makes compliance particularly difficult for issuers that go to the capital markets frequently.  Applying the five-factor test is hard enough without having to do so on a continuous, rolling basis.

When the focus is on general solicitation, in contrast, it is not necessary to look forward in time.  Solicitation efforts that facilitate a particular offering can have a lingering effect on investors, which means that they can be a factor in subsequent offerings that are sufficiently close in time.  However, no matter how substantial the solicitation efforts are, they do not reach backward in time and cannot be a factor in offerings that have already been completed.  Thus, if a private placement is completed before solicitation efforts relating to a subsequent offering begin, those efforts will not affect the availability of the private placement exemption for the completed offering, regardless of how similar or close in time the two offerings might be.  When applied to a particular offering, the general solicitation analysis requires only that we look backward at prior solicitation efforts and not forward at those that follow.  The fact that the general solicitation analysis does not look forward in time, together with the fact that it need not employ the five-factor test, makes it considerably more practical to apply than the integration doctrine.

The Timing Element in Rules 152 and 155
Timing is a critical element for Rules 152 and 155 under the 1933 Act.  Rule 152 provides, in effect, that an offering otherwise exempt under Section 4(2) will not lose the exemption just because the issuer later decides to conduct a public offering or file a registration statement.  The rule is consistent with the general solicitation analysis, since the solicitation effect of a public filing of a registration statement does not reach back in time and so cannot be relevant to an offering that has already been completed.  This would not be the case if the private offering were continuing, however, and so the rule applies only with regard to private offerings that have been completed.  Rule 152 does not appear to be focused solely on general solicitation, however.  As noted above, it also provides that a subsequent decision by the issuer to conduct a public offering will not impair the exemption for the completed offering.  In this context, the issuer’s “thought process” concerning the public offering would seem to have little relevance with regard to general solicitation.  The issuer’s intentions are more relevant with regard to integration, as they may shed light on whether or not the private and public offerings are part of a “single plan of financing” or made “with the same general purpose” and thus whether the five-factor test has been met.
  This focus on the issuer’s intent underscores the murky nature of the integration doctrine and why it can be so hard to apply.

Unlike Rule 152, Rule 155 deals with abandoned, not completed, offerings.  It provides, in effect, that an abandoned private offering will not be deemed part of a subsequent public one, and an abandoned public offering will not be deemed part of a subsequent private one, as long as a period of 30 days has elapsed between the two and other conditions are met.  Specifically, when a private offering is abandoned, the issuer must wait for 30 days after the offering activity has ended before filing a registration statement for a public offering.  This waiting period can be explained from an integration perspective, as a proxy for concluding that the two offerings are not sufficiently contemporaneous to be part of the same financing plan or to have the same general purpose.  In contrast, from a general solicitation perspective, there should be no need to wait to file a registration statement, at least in theory, since a filing made after a private offering has been abandoned can have no effect on what has already happened.  As a practical matter, however, there may be questions about whether a private offering that has not been completed has truly ended, and imposing a waiting period helps ensure that it has.  A prophylactic requirement of this kind is not unreasonable in the context of a safe harbor, which purports to ensure compliance in all situations.  The safe harbor is non-exclusive, however, and given the right facts and circumstances, one could reasonably conclude that a 30-day waiting period is not necessary, at least from a general solicitation perspective.  From an integration perspective, the analysis will always be less clear, given the nature of the five-factor test.

Conversely, when a public offering is abandoned, the waiting period in Rule 155  makes sense in terms of both general solicitation and integration.  Insofar as a filed registration statement may serve to stimulate interest in a private offering of the issuer’s securities, a period of time will be needed after the filing is withdrawn for its effect on investors to subside.  From an integration perspective, the order of the offerings is irrelevant, and the rationale for a waiting period when the abandoned offering is private applies equally when it is public.

The 30-day waiting periods in Rules 152 and 155 raise an interesting question with regard to one aspect of the Reg. D proposing release.  In the release, the SEC has proposed to amend the integration provisions in Rule 502 of Reg. D.  Rule 502 currently provides that all sales that are part of the same Reg. D offering must meet the requirements of Reg. D.  The rule further provides that no offers and sales made more than six months before or six months after the Reg. D offering need be considered part of the Reg. D offering as long as there were no offers or sales of securities of the same or a similar class during these “blackout” periods.  If the pending amendments are adopted as proposed, the blackout periods would be shortened from six months to three months each.  In that event, issuers seeking to rely on Reg. D would need to look backward and forward only three months in order to determine whether the integration safe harbor was available.  The SEC was urged to shorten the blackout periods even further, to 30 days, but declined to do so.  In the proposing release, the SEC expressed concern that a 30-day blackout “could allow issuers to undertake serial Rule 506-exempt offerings each month to up to 35 non-accredited investors in reliance on the safe harbor, resulting in unregistered sales to hundreds of non-accredited investors in a year.”
 

One wonders why a 30-day “cooling-off” period suffices for the purpose of Rule 155 but a 30-day blackout period does not for the purpose of Rule 502.  If waiting 30 days after abandoning a private (or public) offering before beginning a public (or private) offering is sufficient to ensure that the two are not integrated, why should a period of 30 days between offerings not be sufficient to ensure that they are not integrated for the purpose of Reg. D?  One reason might be that Reg. D offerings are subject to size limits, which, as discussed earlier, make integration a serious compliance risk that warrants stricter control in those offerings.  Another reason might be that Rule 155 is less concerned with integration than with ensuring that a purportedly abandoned offering is truly abandoned so as to avoid the problems (general solicitation, gun jumping) that can arise when private and public offerings are conducted concurrently.  

Yet the question remains:  why is 30 days sufficient to avoid integration in the context of serial public and private offerings but not serial private offerings under Reg. D?  This question is posed even more acutely in the context of offerings conducted in reliance on the Black Box interpretation, which permits an issuer to conduct public and private offerings concurrently without regard to integration, even if the subject securities are identical in both offerings, as long as general solicitation is not a problem.
  This anomaly underscores the arbitrary nature of the integration doctrine, both in theory and application.  It also calls into question the purpose of the doctrine and whether it is really needed in any case where numerical limits are not required. 

Conclusion

When analyzing the availability of the Section 4(2) private placement exemption in the context of multiple offerings, it is necessary to consider both integration and general solicitation and to treat them as different issues.  While these issues overlap, in the sense that the similarity of the offerings can be a factor to consider in analyzing both issues, they focus on fundamentally different concerns.  As a result, they can be addressed in different ways.  While the five-factor test remains the primary means of analyzing an integration issue, a general solicitation issue can be analyzed in terms of the relationships between the issuer or placement agent and the offerees, or in terms of the manner in which the offerees were contacted.  As a practical matter, therefore, general solicitation is a more manageable issue than integration is.  

This raises the question whether it is really necessary to focus on integration in addition to general solicitation.  Are there important investor protection concerns that only the integration doctrine can address?  The answer is “yes” for private offerings conducted in reliance on Reg. D because they must comply with limitations on size.  For offerings conducted in reliance on Section 4(2), however, size limitations do not apply.  In those offerings, the focus is on the nature of the offerees, including their ability to make an informed investment decision, and how they are solicited.  The integration doctrine does not address the first point, other than tangentially at best, and the latter point is the issue of general solicitation, which need not be addressed with an integration analysis.  Thus, while the integration doctrine serves an important purpose in the application of Reg. D and other safe harbors that impose numerical limits on an exempt offering, it serves little purpose in the application of Section 4(2).  In determining whether Section 4(2) is available in the context of multiple offerings, our focus ought to be on general solicitation and not on integration.  The SEC’s new interpretive guidance on integration – as well as the Black Box interpretation – effectively accept this view in the context of concurrent public and private offerings.  The SEC should endorse this approach with regard to all unregistered offerings that are not conducted in reliance on Reg. D or another safe harbor conditioned on numerical limits.  It will have an excellent opportunity to do so in the adopting release for the pending Reg. D amendments.

� 	Release No. 33-8828 (August 3, 2007).


� 	Release No. 33-4552 (November 6, 1962).  The SEC alluded to the concept of integration as early as 1933 and again in 1961, in the context of intrastate offerings.  See Releases No. 33-97 (December 28, 1933) and No. 33-4434 (December 6, 1961).


� 	The integration doctrine was developed in reference to the private placement exemption under Section 4(2), which applies to “[t]ransactions by an issuer not involving any public offering.”  Other than the five-factor test, the SEC has not established any specific criteria for compliance with Section 4(2).  As described below, the contours of the exemption have largely been established by case law and are quite general in nature.


	The SEC later extended the integration doctrine to Reg. D, which provides several safe harbors from registration under the 1933 Act for private or relatively small offerings that meet specified requirements.  Rule 502 of Reg. D provides that all offers and sales that are part of the same Reg. D offering must satisfy the requirements of the relevant safe harbor.  Rule 502 also provides a safe harbor from integration for Reg. D offerings.  As I describe in a later section, the Reg. D proposing release would amend this integration safe harbor.


� 	As I discuss in the next section, the “integration” problem that arises in the context of concurrent registered public and unregistered private offerings is better viewed as a problem of general solicitation.  A similar problem can arise in the context of concurrent public and private offerings when the public offering is not registered – e.g., a public offering of bank securities conducted under Section 3(a)(2) or commercial paper conducted under Section 3(a)(3) of the 1933 Act.  Conversely, integration generally should not be a problem for an unregistered offering that is conducted in reliance on a safe harbor from registration such as Rule 144A or Regulation S under the 1933 Act.


� 	See the Reg. D proposing release, text following note 133, where the SEC concluded that 30 days between Reg. D offerings was not sufficient to preclude integration: “We remain concerned, however, that an inappropriately short time frame could allow issuers to undertake serial Rule 506-exempt offerings each month to up to 35 non-accredited investors in reliance on the safe harbor, resulting in unregistered sales to hundreds of non-accredited investors each year.”


� 	Release No. 33-4552 (November 6, 1962), citing SEC v. Ralston Purina Co., 346 U.S. 119 (1953) and Gilligan, Will & Co. v. SEC, 267 F.2d 461 (2d Cir. 1959), cert. denied, 361 U.S. 896 (1960).


� 	The size of an offering may also raise questions about offering methods.  Making offers to a very large class of investors may make it difficult to conduct the offering in a confidential, private manner.  But this concern is really a concern about general solicitation, which I discuss in the next section. 


� 	One might argue that eliminating the integration doctrine would permit issuers and placement agents to make offers and sales that are, without any reasonable doubt, part of the same offering on less than a fully compliant basis.  For example, offers and sales of the same security made simultaneously by the same person or persons acting in concert could be made to both investors who possess the appropriate qualifications and those who do not, and yet the seller or sellers could still claim an exemption for the offers and sales made to the qualified investors.  One might reasonably ask why this is such a bad outcome, since those who made the non-compliant offers and sales would still be held accountable for them.  But it is also possible that permitting a fragmented approach to compliance could make detection of non-compliance and enforcement more difficult, and could encourage issuers and placement agents to be less vigilant in conducting their private offerings.  Even so, however, this fragmentation problem could be addressed simply by requiring that a private placement must comply fully with Section 4(2), and that all offers and sales made simultaneously or in a coordinated manner must be treated as part of the same offering.  If any of these simultaneous or coordinated offers or sales did not comply, the offering as a whole might fail to comply.  This approach would not sweep as broadly as the five-factor test and thus may not capture all conceivable evasion schemes, but it would capture the most obvious and common ones by defining what is meant by “offering” in the way that issuers and placement agents would normally understand the term.  This approach would require them to use their common sense in determining the offers and sales for which they are responsible, rather than forcing them, via the five-factor test, to consider all manner of offering activities that may have occurred in the past or may occur in the future, including activities of others over whom they have no control.  Moreover, anyone who makes a non-compliant offer or sale outside the scope of the offering would still be responsible for the consequences.  This common sense approach would prevent fragmentation of the offering concept in most cases, without resorting to the sweeping concept embodied in the five-factor test. 


� 	The concept of general solicitation is broader than the concept of an “offer.”  General solicitation can include any communication that attracts investor interest or otherwise facilitates an offering (unless exempted under SEC rules).  It need not be so detailed, specific or definite as to constitute an offer of the subject securities.  An offer, in contrast, is a communication that is sufficiently specific that it can be accepted, and thus form the basis of a legally binding contract of sale.  


� 	One may rightly ask why any of this should matter.  As long as the securities being offered in the private offering are ultimately sold only to qualified investors, why should we care whether solicitations or even offers have been extended to those outside the qualified class?  This, of course, is a much bigger question and one that the SEC has declined to address.  My analysis takes the problem of general solicitation as a given.


� 	The specificity of the solicitation effort is also relevant.  A solicitation that focuses narrowly on the details of one offering may be less likely to raise concerns about attracting investors to an offering with different details.


� 	See Release No. 33-7856 (April 28, 2000), at text accompanying note 84.  The SEC discussed how a broker-dealer may use a public website to invite unknown prospective investors to sign up to qualify for participation in future private offerings, as long as the investors were not given access to the private offerings except by means of a private, password-protected website after the broker-dealer had determined that they qualified as “accredited investors.”  Thus, the SEC confirmed that the broker-dealer could conduct the offerings in reliance on a private placement exemption (in this case, Reg. D), even though it was simultaneously inviting the public to sign up for qualification.  The SEC cited “a well-known principle established over a decade ago:  a general solicitation is not present when there is a pre-existing, substantive relationship between an issuer, or its broker-dealer, and the offerees.”  


	The 2000 release should not be read to mean that offers may be made to the public.  Rather, the SEC position is best understood as reflecting an implicit distinction between general solicitation, on one hand, and offers and sales, on the other hand.  As long as offers and sales are made only to persons with whom the issuer or placement agent has a pre-existing, substantive relationship (and who meet appropriate investor qualifications), the fact that solicitation not constituting an offer might occur, even publicly, does not preclude reliance on the private placement exemption.


� 	Release No. 33-8828 (August 3, 2007), at text preceding note 128 (emphasis added).  


� 	While the SEC provided this guidance in the context of a discussion of concurrent registered and unregistered offerings, it logically should apply when determining whether general solicitation is a problem for any unregistered offering.  Fundamentally, this guidance is about the problem of general solicitation, not integration.  Consequently, its relevance would not appear to be limited to concurrent registered and unregistered offerings or to multiple offerings generally, or to be limited to only one type of general solicitation, namely, that which accompanies a registered offering.  The SEC’s earlier discussion of this topic in the context of website solicitation during private offerings (see note 12 above) supports this view.  Nevertheless, this view should not be taken too far.  It would be unwise, for example, for an issuer or placement agent to engage intentionally in publicity efforts aimed at a private offering while the offering is being conducted.


� 	Thus, the integration safe harbor in Reg. D provides that offers and sales made more than six months before the start or more than six months after the completion of the Reg. D offering will not be considered part of the Reg. D offering.  See Rule 502(a).  As described in the next section, the SEC has proposed to shorten these periods to three months each.


� 	Intent may also be relevant in determining whether the issuer engaged in “gun jumping” by making offers and sales before the registration statement was filed.  In this context, gun jumping is a necessary consequence of integration. 


� 	Release No. 33-8828 (August 3, 2007), text following note 133.  Rule 506 of Reg. D provides a safe harbor from registration for offerings made solely to investors who are “accredited” and up to 35 others who are not, provided that the integration safe harbor and other conditions are met.  


� 	See the no-action letters regarding Black Box Incorporated (June 26, 1990) and Squadron, Ellenoff, Plesant & Lehrer (February 28, 1992).  The SEC confirmed in the Reg. D proposing release that issuers may continue to rely on the views of the staff expressed in those letters.  See note 126 to Release No. 33-8828 (August 3, 2007).





*
Partner, Sullivan & Cromwell LLP.  The views I express in this article do not necessarily represent those of my firm.
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